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Before Sir William Ewart +Greaves, Knight, Judge, and Mr. 





è Justice Panton. 
SECRETARY OF STATE FOR INDIA IN COUNCIL 
V. 


NARESH CHANDRA BOSE.*’ 


Compensation—Acquisition of land—Potential value'as a mill site—Proximity 
. t0 Gun and Shell Factory. É 

The fact that the land could never have been made available as a mill site 
owing to the proximity of the Gun and Shell Factory does not disentitle the per- 
sons affected by the declaration from claiming compensation on the basis that 
but for the existence of the Gun and Shell Factory the site might have been dis- 
posed of asa mill site unless possibly it can be shown that they purchased the 
land knowing of the disability under which it laboured. 

In fixing compensation for acquisition of land under the Land Acquisition Act, 
the fact that the land acquired had potential value asa mill site should be taken 
into account. 

Appeals by the Opposite Party and Cobie by the 
claimants. 


Proceedings under the Land Acquisition Act. 


|, Babu Surendra Nath Guha and -Moulvi Nuruddin Ahmed . 
for the Appellants. 
Babus Brojo Eal Chakravarti opaa Kumar Mitra 


Dharmo Das Sett and Paresh Nath, Mukerji for the Respondents. 
The judgments -of the Court were as follows ; C A. V. 
Greaves, J: These three appeals arise out of land acquisition 

proceedings in respect of lands acquired by Goverment for an exten- 

sion of the Gun and Shell Factory at Ichapur in the 24-Parganas. 


The lands, acquired which form the subject matter of these three 


Appeals from Original Decrees Nos. 26 to 28 of 1924 against the decree of 
D.C. Patterson Esq; Special ‘Land Acquisition Judge of 24~Perganas, dated the 
orn, October, 1923. 


Civil. 
1926. 
wy 
Fanuary, 5. 
1925. 


December, 11,15, 16. 


January, 5. 


Civit. 

1926, 

wenn 
Secretary of state 
for India in Council 


Ve 
Naresh Chandra 
Bose. 


— 


Greaves, F. 





+ 
due CALCUTTA LAW JOURNAL. (Von. XLIV. 
d 
appeals extend to 255 bighas 15 cattas gand.3 chittaks,in all 
the lands covered by Appeal No. 26 which arises out of 
Case No. 88 of 1918 extend to 5 cattas 4 chittaks, those of Appeal 
No. 27 which arises out of Case No 90 of 1918 to'z bighas 4 
cattas and 13 chittaks, and those of Appeal No. 28 which 
arises out of Case No. 100 of 1918 to 243 bighas 4 catta$ 6 chittks. 
The appeals have all been heard together and are goverzed by one 
judgment in the Court below and the same questions arise in all of 
them. l , 

The declaration for the acquisition ofthe lands was published 
on the sth December 1917 and the declaration itself js dated the 
3rd December 1917. The award of the Land Acquisition Deputy 
Collector is dated the 26th July, 1918, he had to deal with some 300 
bighas of land but as already stated these appeals relate to some 
255 bighas only out of this area which appertain to an estate 
Touzi Number 617. ° 

The Deputy Collector valued the lands speaking generally at 
Rs. 850 per bigha for brick field land on the river front, the homes- 
tead land fronting on Ferry Fund Road at Rs. 7oo to Rs. 800 per 
bigha, that fronting on Eckford Street, Majherpara Road and the 
main Cross Road at Rs 500 to Rs. 700 per bigha and that fronting 
on smaller roads and passages at Rs. 400 to Rs. 500 per bigha. 
It is not necessary to consider his valuation as regards structures 
etc. on the land. The valuation was objected to by the 
respondents on the ground that the land should have been valued as 
a mill site and not as a residential area. The Special Land Acqui- 
sition Judge has accepted this contention. He has divided the 
land into three blocks which I will call, A, Band C. The land 
comprised in Block A is nearest to the River Hughly and stretches 
therefrom to a line drawn from Plot 18'on Ex. 14 to the north to 
Plot 27 on the south and is valued by the Judge at Rs. 1200 per 
bigha valued as a single clear mill sité. Block B extends on the 
same map from the line AB to CD which ryns from plot r92g on 
the north to plot 183 to the south on the same map. This Block the 
Judge considers would be influenced as to value by the demand 
for mill sites and on this basis he values it at Rs. 1,000 per bigha. 
The remaining block which extends from the line CD eastwards 
on the same map he thinks would be less influenced -as to value by 
the demand for mill sites as there would be no need for a mill to go 
back as far as that and he accordingly values it at Rs. S00 per 
bigha. The values in both the latter “cases are as in the case of 


Block Æ for what the Judge calls single. clear „sites which I take it | 


to mean cleared of tenants. 
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The Judge, having arrived at these figures which he states are cavin. 
the values in the Calcutta market proceeds to apply a further pro- 1926. 
cess of ‘superimposition upon the figures of the Land Acquisition Siaa ol State 
Deputy Collector which he accepts as correct for what he calls for India in Council 
local market,values, in order to arrive ata valuation and as a result Naresh Chandra 
he has enhanced the awards by Rs. 51,297. 1. 3 in Case No. 100 of pare 

* 1918, by Rse 3509. 4°9 in Case No. go,of 1918 and by Rs. 84. 7. 3 Greaves, F. 
in Case No. 88 of 19138. 

As I undeŝtand the learned Judge he considers that the lands 
have a value as a potential mill site and he values them accordingly 
and upon the basis which I Have indicated. The judgment is 
attacked by the Secretary of State on three grounds (1) That the 
finding that the lands were available as a mill site is incorrect, (2) 
That accordingly the enhancement of the award allowed on this 
basis is incorrect, (3). Thatin any case the whole additional 
amounts allowed should not have been given to the respondents as 
part of the enhanced value would it is, said belong to the tenants 

who have not appealed. 

I can dispose of the 3rd point at once for there seems to me 
to be no substance init. The landlord disputed the apportionment 
made in favour of the tenants and apportionment cases were instituted 
with the result that the tenants came to a settlement with the land- 
lords accepting definite amounts of the compensation moneys. 
It accordingly seems to me that the tenants have no further interest 
and that the landlord if the enhancement stands is entitled to 
receive the compensation money in accordance with the decision 
of the Special Land Acquisition Judge. 

The other two points are interconnected and can be dealt with 
together. 

I confess that I feel a difficulty yn acepting the methods and cal- 
culations of the Special LandAcquisition Judge for it seems to me that 
either the site must be valued as a mill site or the potentiality must a 
be disregarded as being non-existent and the land must be valued as 
the Land Acquisition Deputy Collector has valued it. It will I think 
be a convenient course to indicate at this point the position of the 
land. As appears from the map Ex 14 to which I have already referred 
the Ichapur Gun and Shell Factory lies immediately to the south. j 
From Ex r5, the sketch map of the River Hugly, the land appears 
to lie in a mill area. Three miles to the north lie the Waverley and: 

Craig Jute Mills and immediately to the north of this mil] lie 

some 12 Other mills close together, about one mile directly to the* 
north of Ichapur lie the Shamnagar Jute Mill and the Dunbar Cot- > 
ton Mill. South of the Ichapur Gun and „Shell Factory Tie the 
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Civi. Water works, the land near which it is said® would not be eallowed 
1926. to be used for mill sites, and south of the waterworks lies Barrack- 
yd 


Secretary of State POTS» south of this again lie some ro or 12 mills close together 
for India Council including Kelvin and Kerrison which are referred to inthe evidence 
ee y SOE TE and which are some 4 miles distant from,the land in dispute. 


Bose. Upon the evidence the land in question with the river frontage to” 
Greaves, F. the west and the railway in close proximity ðn the,east is suitable 
E for the erection of a Mill. 


It is urged however that the land being in close proximity to 
the Gun and Shell Factory has no potential value asa mill site 
as the Military Authorities would never have alloweda mill with 
the necessary buildings attached thereto to be erected in close 
proximity to the Gun and Shel] Factory. and reliance is placed on 
the evidence of Majar Winlaw Director of Ordnance Factories. 
He states that the Military authorities would have objected to any 
mill being erected on the fand in suit during the War and that 
apart from the War there would always be the same objection to 
such a proposal. He stated that the Factory was a second class 
Fort and that under the Army Regulations restrictions had been 
imposed on the erection of buildings in the neighbourhood of 
second class Forts and that under these regulations there would be 
objection on the part of the Military Authorities to the erection of 
buildings on the land acquired. In cross-examination he stated 
that the necessary declaration referred to in the regulations must 
have been published. 

It turns out however that this is not the case. The regulations 
to which the witness refers and which have been placed before us 
are merely extracts from the Indian Works of Defence Act (VII of 
1903) as amended by Act V of 1909. 

° Clause 3 of the main Act empowers a Local Government to 
impose restrictions by a declaration upon the use and enjoyment of 
land in the vicinity of any work of defence in order thatit may be 
kept free from buildings and other obstructions. Clause 7 sets out 
the restrictions which may be attached and the limits thereof. Clause 

j 9 provides for notices to persons whose interests in the land may be 
affected by the declaration and clause 12 provides for an inquiry by 
the Collector into any decrease in the value of the land and for an 
award of compensation. 

j I do not see therefore how this assists the appellant. In the 

- first place there was no declaratioh and had there been one com 

pengation was payable for any decrease in the value of the land 

arising from the declaration. The fact that the land could never 

r haye been made available as a mill site owing to the proximity of the 
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Gun agd Shell Factory goes not in my view disentitle the persons 


affected by the declaration from claiming compensation on the basis 
that but for the existence of the Gun and Shell Factory the site 
might havé*been disposed of as a mill site unless possibly it can 
be shown that they. purchased the land knowing of the disability 
under which it laboured which is not the case suggested here. 

To hold otherwise would I think produce a strange result. 
Suppose A.to have a site suitable fora mill site and which is on 
the market as such then if the appellant’s contention is correct 
as soon as any military work is constructed on adjoining land in 
favour of which a declaration under Act VII of 1903 might be 
made the value as a mill site is no longer the subject matter of com- 
pensation but the owner must be content with such other compen- 
sation to which he may be entitled owing to the restricted user im- 
posed on the land. I find it difficult to see how this can be 
the case and why he is not also entitled to compensation for such 
value as the land may have as a mill site. But so far as this 
particular site in suit is concerned reliance was placed by the appel- 
lant on a passage in Fink v. Secretary of State for India (1) as show- 
ing that this site was not available asa mill site but the view there 
expressed is not based upon any statutory provision preventing 
such user but merely on its proximity to the Gun and Shell Factory. 

I agree with the finding of the learned Special Land Acquisition 
Judge that upon the evidence the land acquired had potential value 
as a mill site and that in fixing the compensation this should be 
taken into account. This disposes of the appeals which according- 
ly fail and are dismissed with costs. We assess the hearing fee in 
Appeals Nos. 26 and 27 at five gold mohurs in each case. 

We next come to the cross-ol§jection filed on behalf of the res- 
pondents who object to the method of valuation adopted by the 
Special Judge and claim Rs. r5oo for firm land over the whole 
area and Rs. 750 for tank land so far asthe 243 bighas are concern- 
ed and Rs, 2000 and*rooo respectively for the firm and tank land of 
the other areas. They say that the Special Judge (x) has not given 
proper weight to the prices paid by the Kelvin and KerrisonMill and 
by the Craig Mill, (2) that he has wrongly rejected theeevidence of 
Mr. Shrosbree (3) that he should have accepted the offer of the 
Maharaja of Darbhanga as a genuine offer at any rate for the purpose 
of showing that the land was onthe market as a mill site, {4) that 
he should have held that the Heilgers’ offer was a firm one. ° 
_ As to Mr. Shrosbree the Judge says that his real experience 

of land outside Calcutta bégan in 31918 amd that he only valued 
(t) (1907) I. L, R. 34 Cale. 599 (694) 
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the land four years after the acquisition, As to the Maharaja of 
Darbhanga’s offer he- doubts the authority of some of those E1838- 
ed in the transaction and considers the price of Rs. 1500 a bigha 
collusive. As to the Kelvin and Kerrison’s price of Rs. 2500 to 
Rs. 3400 per bigha he says the lands are not comparaple as they 
were In a ‘highly developed mill area, as to the Craig price of 


Rs. 2000 to Rs. 3000 per bigha he says tha? reliance cannotbe » 


placep on this price as an index of market value owing to the fact 
that the transactions were by the managing agents. ° 

Turning to the evidence and I do not think that the Kelvin 
and Kerrison purchase can be taken às a safe guide having regard 
to the small areas acquired, see Book B, Exs. 7, 6 and . 19, so this 
price of Rs, 3,000 per bigha can be disregarded. The Craig and 
Waverley purchases were made in 1915, 1916 and 1917 of about 
320 bighas and Exs. 1, 2 and 3 show a price of Rs. 2000 to Rs. 3000 
per bigha for these purchases but this land is some distance away 
and I am not prepared to rely,on these prices as a safe guide. 

Mr, Shrosbree whose evidence is I think entitled to more 
weight than the Special Judge assigns to it puts the price at 
Rs. 2000 per bigha in normal times and Rs. r200 for the land which 
had been used as a brick field. l 


Next comes the Maharaja of Darbhanga’s offer of 1910 (See 
Exs. 16 and 8) which shows varying prices of Rs. 2200, Rs. 1500 
and Rs. 750 per bigha for an area of 200 bighas free of tenants. 

Lastly comes the Heilger’s offer the negotiations over which 
extended from 1913 to 1916. Mr. Simpson puts the price at 
Rs. rooo per bigha for the back land and rather more for the 
river side land ; the area to be acquired was 300 bighas. In 
examination-in-chief he says that this did not include compensa- 
tion to tenants, in cross-examination he says it covered all interests 
and was an offer for the land free of permanent rights. The Judge 
feels some difficulty as to this evidence owing to the somewhat 


‘conflicting evidence of Asutosh Banerji. 


I am inclined however to accept Mr. Simpson’s evidence. It 
was an actual offer for the actual land and it seems to me the 
safest guide to take. I would therefore value the whole area in 
dispute at Rs. 1000 per bigha so far as the land is concerned, I am 
aware that Mr. Simpson says that the, Rs. 1ooo per bigha was for 
the back land and that river side land would fetch as rather more 
bpt I think taking the evidence as a whole that it would be fair to 
take a mesne figure of Rs. tooo per biSha for the entire site back 
and front land as well having regard to the fact that I think 
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Rs. 1080 per bigha is perhaps a little excessive for some of the SII: 
land furthest from the river side, 1926. 

The result is that the cross-appeal succeeds to the extent that T es 
for the method adopted by the Special Judge to arrive at the forlndia in Council 
. value we substitute an inclusive figure of Rs. tooo per bigha for Naresh ‘Chandra 

the entire area so far as the land is concerned including statutory Bose. 
allowance anc the figures must be worked out on this basis. We Greaves, F. 
are only concerned here with the question of value and not with 
any question of apportionment 

The respondent will be enitled to his costs in the cross- 
objection, in proportion to his success. 

Hearing fee in No. 26, -2 gold mohurs. 

Panton, J: I agree. 
A. T. M. Appeals dismissed ; Cross-objection allowed in part. 
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Before Sir William Ewart Greaves, Knight, Judge, and Mr. 
Jestice M. N. Mukerji. 


RAJA RISHIKESH LAW 


D. 


i i Civil. 

SRIMATI MANDAKINI DASI.* e 

ww 
Resumption—Thanadari and Lakheraj lands—Person claiming under settle- May, 24, 25, 28, 
ment from Collector, what to prove. Fune, 15. * 


While both Lakheraj and Thandari lands were excluded from the operation 
of the Parmanent Settlement, Lakheraj lands were neither assessed nor settled 
with the zeminder while Thanadari lands were settled with the zemindar but 
excluded from the operation of the Permanent Settlement in the sense that the 
resumption and reassessment thereof was reserved by the Government : Toykishen e 
Mookerjee v The Collector of East Burdwan (1) and Secretary of State v. 
Kirtibas Bhupati (2). 


*Appeal from Appellate Decree No, 281 of 1924, against the decree A. Hen- ° 
derson Esq, District Judge of Midnapur, dated the 2nd January 1923, affirming ° 
: . 
that of Babu Haripada Majumdar, Subordinate Judge, of Midnapur dated the zoth 


November t919. š 
(1) (1864) 10 M. I. A. 1@; 1 WPR. P.C.26.. ° | ; 
(2) (1914) I. L. R. 42 Cale. 710 (722); L. R. 42 L A. 303 20. L. J. 3r s * 
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The resumption in connection with ẹlhanadari lands properly so called was 
concluded within a short time after the Permanent Settlement and the zemin- 
dars were not allowed to enjoy the produce of such lands or allowances ‘granted i in 
respect of them tothe detriment of the public revenue for any considerable 
length of time afterwards. = 

A person who claims under a settlement from the Collector on the lands 
having been resumed, is entitled to provg despite all sthis that the resumption, 
took place on the footing that the lands were Thanadari or that the proceedings 
relating to the resumption were such as were sanctioned by the Regulations or 
were in accordance therewith and can show by other evidence as well that the 
lands were Thanadari lands. 


Appeal by the Defendant. 
Suit for declaration r 


The material facts appear from the judgment. 

Babu Dwarka Nath Chakravarti, Dr. Dwarka Nath Mitter, 
Babus Narendra Chandra Bose and Nalin Chandra Pal for the 
Appellant. 


Mr. Sarat Chandra Bose, Babus Santosh Kumar Pal, Bejoy 
Kumar Bhattacharjya and Manmatha Nath Ganguly for the. 
Respondent. 

The judgments of the Court were as follows. 


Mukerji, J: The plaintiff instituted the suit out of which this ` 
appeal has arisen, for declaration of her Maurasi Mokurrari right 
to some lands and for Khas possession of the same, and in the 
alternative for possession by receipt of fair and equitable rent and 
for mesne profits. 

The plaintifl’s case was that she held the lands in suit under 
the defendants Nos. 1 to 4 under a Maurasi Mokurari lease granted 
to her by their predecessors, the former zemindar of the Pergun- 
hah and that the lands are described in the said lease as being 
Paikan Jaigir lands and as comprising an area of 82 bighas, but they 
have been found on measurement, at the recent survey and setile- 
ment, to be 130 bighas and odd, that the lands were the Paikan 
lands of Mouzah Chaitanyapur and were in the possession of certain 
Paiks who used to hold them in lieu of wages and paid some 
peshkush rent and rendered service to the plaintiff or her predeces-. 
sor, that the plaintiff had come to learn that the Collector had 
abolished the Paiks and resumed the lands and settled the same 
with the defendants Nos. 1 to 4 and that the defendants Nos. 5 


” , to 43 claimed to hold the lands under settlement obtained by them 


from the defendants Nos. x to 4. The plaintiff alleged that she had 
been dispossessed as the defendants denied her title and refused 


> ` s 
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to pay the rents. The Secretary of State for India in Council was 
impleaded in the suit as the defendant No. 44. 

The plaintiff challenged the validity of the resumption proceed- 
ings and ofthe settlements made by the Collector in favour of the 
defendants r to 4 and of the settlements under which the defendants 
Nos. 5 to'48 claimed’ to hold under the defendants Nos. 1 to 4. 

The defendant Ne. 44 pleaded that the disputed lands were 
Paikan Jaigir "lands which according to the said defendant are 
Chowkidari Chakran lands and which were resumed by the Govern- 
ment and transferred to the zemindars, the defendants Nos. 1 to 4 
under the pyovisions of the Chowkidari Act VI (B. C) of 1870. 
The principal defendants i. e. the defendants Nos. 1 to 4 took up 
the position that the lands were Balagasti Paikan lands, and as 
such were Police or Thanadari lands which came within the pur- 
view of Cl. 4, Sec. 8 of Reg. I of 1793. Only one other plea 
of these defendants is material at this stage, namely, that under 
the lease under which the plaintiff claimed she had no title to 


‘the Paikan Jaigir lands of Mouzah Chaitanyapur, but only the right 


to collect the Peshkush therefrom. 


The Resumption proceedings were not filed by any of the parties 


~ and were not before the Court. Both the Courts below held that 


the Paikan Jaigir lands of the village were not excluded but settled 
with the plaintiff's predecessor under the lease. The Subordinate 
Judge held that the lands may have been Balagasti Paikan lands,that 
they were not Thanadari lands but were Chowkidari Chakran lands 
which had been validly resumed by the Collector as coming within 
the scope of Act VI (B. C) of 1870, under Sec. 48 of which the 
Government has the right to resume the lands and to transfer the 
same tothe zemindar of the estate’ within which the lands are situate 
and that under section 51 of that Act the plaintiff had her title to the 
lands by virtue of the lease in favour of her predecessor. He dis- 
missed the suit against the defendant’ No..44 and decreed it 
against the other defendants declaring the plaintiffs title to the 
lands under the lease and ordering that she should-get possession 
therein as against the defendants Nos. x to 4 by receiving rents 


from the defendants Nos. 5 to 43 and also awarding her mesne 


profits against the defendants Nos. 1 to 4. The defendants Nos. 
1 to 4 thereupon appealed to the District Judge. The District 
Judge held that the plaintiff had failed to prove that the lands 
were the Chowkidari Chakran elands of the village and that the 
evidence in the case suggested that they are not such lands. He held 
that the resumption proteedings, such as they were, were entirely 
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- Civii. improper if the lands were Chowkidari Chakran lands and if the said 

i936: proceedings were properly conducted the lands must haye been 

rEg something else than Chowkidari Chakran lands. He appears to 


Raja Rishikesh Law ae : 
have been inclined to the view-though he has not expressly stated 


Ve 
eee it that the lands were Police lands, and that small resumption 
—— proceedings of this nature are not unknown. fle was however of © ° 

ee F opinion that it was immaterial what the natyre of the lands was ; 
for, whatever it was, the plaintiff was not affected by the proceed- 

ings that took place between the Collector and the defendants Nos. 

1 to 4 and that the said defendants had no right to dispossess 

the ‘plaintiffs as a result of the said proceedings. In,this view of 


the matter the learned District Judge dismissed the said appeal. 


The appellant who is one of the defendants and in whom the 
interest of all the defendants Nos. 1 to 4 is said to have now vested 
has preferred this appeal. The contention urged on his behalf is 
that under the lease on which the plaintiff rests her title the lands 

i were not settled with her but that she was only granted the right to 
collect the peskkusk rent, and that the lands are Police or Thana- 
dari lands of the mouzah, and when they were resumed by the Go- . 
> ¿© © vernment the plaintiff lost the right to collect the said peshkkush rent. 
l On this contention of the appellant two questions arise for conside- 
ration : frst, What are the rights of the plaintiff under the lease in 
the disputed lands ; and second, Whether the lands are Thanadari 
lands, and if so,-how are the rights of those who held such lands un- 
der settlemerit from the zemindar affected on resumption by the 
Government. To deal with these questions it is necessary to refer 
shortly to some of the Regulations dealing with the subject. In Lord 
Kingsdown’s judgment in the case of Joykisken Mookerjee v. The Col- 
lector of East Burdwan (1) the history of Chakran lands was set out 
with remarkable lucidity and it was pointed out that the effect of the 
Decennial Settlement was to divide the Chakran lands into the 
following two classes : 

“rst, Thanadari lands which by Bengal Reg. I of 1793 S. 8 Cl. 
4 were made resumable by the Government; the Government 
taking uppn itself the maintenance of the general Police force and - 
relieving the zemindar from that expense; and and, all other 
Chgkran lands which by Bengal Reg. VIII of 1793, S. 41 were, 
whether held by public officers or private servants, in lieu of wages 
to be annexed to the Malguzary lands, and» declared responsible for © 
the public revenue assessed on the 2émindar’s independent Talooks. 





(1) (1864) 10 M. ILLA; 1W.R. P. Ce 26. i 
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or other estates in which they-fvere included in confi 
Malgazary lands therefh.” 1926. 
The distinction between these two classes of lands was pointed Raja Ri rene af tae 


out by the same Board in the earlier case of Zelanund Sing v. o o B 
Srimati Mandakini 


The Government of Bengal (x1) and the precise character of Thana- Dasi. 
dari lands was desgribed in the following passage in the judgment Mukerji, z. 
of their Lordships in that case :— --— 


“ The Palice of ‘the country was maintained by means of Thana- 
dars or Police Officers kept by the zemindar and appointed and 
paid by them ; but where no other provision existed for their main- 
tenance the expense was in effect defrayed by the Government, 
either by direct allowances to the zemindar, or by deduction from 


his jumma or by excluding from assessment or assessing below 
their value, lands appropriated to that purpose by the:zeminder.” 
The two paragraphs which follow the passage quoted above g 


describe the lands held respectively by persons under the name of 
Chowkidars and various other names and by Ghatwals, and iti X 
not necessary to quote them here. ax 
Their Lordships then proceeded to point out that b 
Thanadars or public police officers appointed by 


had been found very ineficient and the . Sy 
og monii me ie i 







appointed officers of their own to assist in keepi 
concurent jurisdiction with those named by thy gemnindis, and in ra va 
that year the Government determined altogether fo. sippress_the aa, 
Thanas or police establishments and effect ‘a rain): pelyth Z 
Regulation LXXII of 1791 declared the zemindars i 
the peace of the country and the Thanadars and Chowkidars were 
allowed to remain under their control. The inefficiency of the 
arrangement led to the promulgation of Reg. XLIX and L, of 1792 
by which the Police establishment® maintained by landholders were 
abolished and the Government took upon itself the duty of pre- 
serving peace and preventing crime by-means of a police force of 
their own. The latter regulation made provisions for the levying of a 
Police tax, and for obtaining information as to the nature of allow- 
ances made to the zemindars and of the lands held by them for 
maintaining Thanadars and other Police officers, and the Magis- 
trates of the Districts were to enquire and reporf on these 
matters. These enquiries were not completed when Reg. I of 1793 . 7. 
was passed. In section 8 Cl. 4 of Reg. I of 1793 therefore if was ae 
enacted that the jama declared permanent was exclusive ôf and l 
unconnected with the lands og allowances for keeping up Thanas 
or Police establishments, and that the Governor-General in Council = 
(1) (1855) 6 M, 1. A. 901 ; 4 W. R. P.C. 77. œ . 
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had the power to resume the whole o part of such allowances or pro 
duce of such lands according as he thought proper. lt was §irther 
declared in this clause that the allowances or the produce of the 
lands which might be resumed, would be applied exclusively to the 
defrayal of the expense of the Police, and that the amount that was 
to be thus collected was not to be added to the permanent jama, but 
was to be assessed and collected separately. As regards the class of 
lands to which this clause was to be applicable the Privy Council 
observed thus in the case of Raja Lelanund Sing y. The Govern- 
ment of Bengal (I): : 

“ Nothing can be clearer than this-that the lands referred to, 
are lands which the zemindars had been permitted by the Govern- 
ment to hold free from revenue or at a reduced revenue for the 
purpose of keeping up Thanadars; not lands which the zemin- 
dars had permitted other persons to hold free from rent or ata 
reduced rent ; or lands which such persons had a right to hold free 
from rent or at a reduced rent. and that any lands which were in 
the first predicament. were to be reported to the Government -by 
the Magistrate together with his opinion, whether it was consistent 
with equity that the whole or any part of the produce of such 
land should be brought to the public account; and further that this 
provision relates and is confined to a class of officers whom the 
zemindar is no longer permitted to keep”. 

Regulation XLIX of 1792 was re-enacted with alterations and 
amendments in Reg. XXII of 1793 the object being to place the 
police exclusively in charge of officers who might be appointed to 
the superintendence of it on the part of the Government. Section. 2 
of the latter Regulation further enacted that the landholders and 
farmers of land who were before bound to keep up establishment of 
police officers, for the preservatien of the peace, were required to 
discharge them and prohibited from entertaining such establish- 
ment in future. Regulation XXIII of 1793 re-enacted in slightly 
different words the provisions of Reg. I of 1792; section ,6 of 
Reg. XXIII. of 1793 was in these words: The Collectors are to 
report all allowances that may have been made to the proprietors of 
land for keeping up Police establishments either by deduction from 
their jumma or by permitting them to appropriate the produce of 
lands for that purpose or in any other mode which may not have 
beea already resumed, with their dpinion how far the whole or 
any portion of such allowances can with equity be resumed in conse- 
quence of the proprietors of land being exonerated from the charge 


of keeping the peace as declared in Regulation XXII of 1793”. 


(x) (1855) 6 M. I. A. ph e e 
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Reg. XXIII of 1793 was repealed by Reg. VI of 1797 Sec. 2 Cl. x. 
Sec. 2 Gl. 2 of this Regul&tion declared that the produce of the lands, 
and the allowances resumed or resumable under Section.8 CL 4 of 
Reg. I of 1793 being still applicable towards defraying the expenses 
of the Policé; were to be carried to the public account towards dis- 
charging the same as heretofore. It is unnecessary to proceed further 
with the subsequent Regulations ; it is sufficient to say that the previ- 
ous Police Regulations were repealed by Regulation XX of 1817 and 
that subsequent to Reg. VI of 1797 there is no Regulation which 
touches the question of Thanadari lands. 

By Regulation XVIIL of 1805 certain exceptions were made in 
the case of §ungle mehals which were formerly included in Zillas 
Beerbhoom, Burdwan and Midnapore but were formed into a dis- 
tinct Zilla under that Regulation, and the prohibition to landholders 
from entertaining establishment of Police Officers was declared 
inapplicable to them, and special rules were prescribed for certain 
landholders, farmers or managers who were to be especially autho- 
rised by the Governor-General in Council to entertain an establish- 
ment of police. Some special rules were also framed by Reg. XIII 
of 1805 for the police of Zilla Cuttack and some Parganas which 
were formerly dependencies of Cuttack but were then included in 
Zilla Midnapore. It is not suggested however that the lands in suit 
are Situate in any of the places to which these Regulations apply 
and it is not mecessary to trace the subsequent history of these 
Regulations. 

Section 36 of Reg. VIII of 1793 enacted that the assessment 
was to be fixed exclusive and independent of all existing lakheraj 
lands whether exempted from the Kheraje (or public revenue) with 
or without authority, whereas Thanadari lands, by S. 8 Cl. (4) 
of Reg. I of 1793 were included in the settlement though the assess- 
ment of the jumma which was declared fixed was to be considered 
entirely unconnected with and exclusive of any allowances which 
had been made in the adjustment of the jumma and of the produce 
of any lands which had been allowed to be appropriated for thana 
purposes. This difference has been clearly pointed out in the follo- 
wing passages in the judgment of the Privy Council in the case of 
Raja Lelanund Sing v. The. Government of Bengal(t): ° 

“Phe same provision with respect to Chakran and lakheraj lands 
which had been contained in the Regulation of 1789 are repeated 
in those of 1793, namely that the Chakran lands should be includ- 
ed in the settlement and the lakheraj lands aoe from it. ° 


(1) (4855) 6 M. I. A. ton. i 
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“ Although both the lakheraj Ands and the Thanadari lands are 
reserved for further enquiry under these Regulations there was 
obviously a great distinction between them with respect to the 
period at which the decision relating to them ought to be made. 

“The lakheraj lands were separate from the zémindary and 


were excepted out of the settlement. The vglidity of the exemp-. 


tion claimed for them depended on the validity of the grant under 


‘which it was claimed. Very many of the grants weregbelieved to be 


fraudulent but each case was to depend on its own circumstances. 
The investigation of such circumstances might occupy a long time, 
and a discovery of grounds of suspicion might take place at any 
period. As these lands were not .to be included in the settle- 
ment, no great inconvenience can arise from the delay. 


“ But with respect to the allowances for a Police force made by 


the Government, whether in land or in money the case was quite ` 


different. ‘They were included in the settlement, and if any addi- 
tional charge was to be thrown upon the landholder in respect of 
such allowances, it was necessary that it should be ascertained as 
part of the settlement. No difficulty in ascertaining the fact could 
possibly exist. The assessment had been recently made, and the 
officers who has made it must, in every case, be perfectly aware 
whether any such allowance had or had not been made”. 


It is necessary to note here one of the arguments addressed to 
us on behalf of the appellants which is tothe effect that thanadari 
lands had never been included in the settlement with the zemindar 
made under the Permanent Settlement Regulation and in support 
of this argument reference has been made to section 31 Cl (2) of 
Reg. II of 1819 which runs in these words: “It is further 
hereby declared and enacted thag all claims by the revenue autho- 
Tities on behalf of Government to additional revenue from lands 
which were at the period of the decennial settlement included 
within the limits of estates for which a permanent settlement has 
been concluded, whether on the plea of error or fraud or any pre- 
text whatever, saving of course, the case of lands expressly excluded 
from the operation of the settlement, such as lakheraj and thanadari 
lands, shall be, and be considered wholly illegal and invalid.” It is 
clear however that while both lakheraj and Thanadari lands were 
excluded from the operation of the Permanent Settlement, lakheraj 
landg were neither assessed nor settled with the zemindar while 
‘Thanadari lands were settled with the zemindar but excluded from 
the operation of the “Permanent Settlement in the sense that the 
resumption and reassessment thereof. was rgserved by the Govern- 
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ment. This is clear from the passage in Lord Kingsdown’s judgment 
in Joyhishen Mookerjee v. The Collector of East Burdwan (1) 
quoted above and also from the judgment of the Judicial Com- 

“mittee in Secretary of State v. Kirtibas Bhupati Harichandan 
-Mahapatra (2). 

* By the r@peal of the previous® Police Regulations by Regulation 
VI of 1797 to which reference has already been made the provisions 
for making enquiries as a result of which resumption in connectior 
with Thanadari lands could be made were repealed. Section 2 Cl. 
2 of Reg. VI of 1797 provided that “ the produce of lands and the 
allowances resumed or resumable under Cl. (4) section 8 of Reg. I 
of 1793 being still applicable towards defraying the expense of the 
Police are to be carried to the public account towards discharging 
the same as heretofore.” The next Regulation relating to resump- 
tion and assessment, namely Reg II of 1819, which was passed to 
carry out effectively the object of the Resumption Regulations of 
1793 namely Reg. XIX and XXXVII of that year and of the 
corresponding provisions enacted in subsequent years, that is to 
say to resume the revenue of lands held free of assessment under 
illegal or invalid tenures and for defining the right of the Govern- 
ment to the revenue of lands not included within the limits of es- 
tates for which a settlement had-been made, could have nothing to 
do with resumption in -connection with’ Thanadari lands ; so also 
the other Regulations that were subsequently passed in furtherance 
of the same object notably Reg, IX and XIV of 1825 and III of 
1828. In Harington’s Analysis of the Laws and Regulations Vol. I 
p. 575 the state of affairs in 1807-8 after the abolition of Police tax 


by Reg. Vi of 1897 is described and it is shown that the expenses . 


for Police establishments were far ineexcess of the produce of lands 
which had formerly been appropriated to the expense of police 
establishments and the allowances that had been made for the same 
purpose, and it is also stated that ‘the revenue of the resumed 
Thanadari lands was very inconsiderable. All these point strongly 
to the conclusion that resumption in connection with Thanadari 
lands properly.so called was concluded within a short time after 
the Permanent Settlement and’ the zemindars were not allowed to 
enjoy the produce of such lands or allowances granted in respect 
of them to the detriment of thé public revenue for any consider- 
able length of time afterwards. It is true that there have been 

. (1) (1864) 10 M. L A, 16, ; 

(2) (1914) I. L. R, 42 Cale, 7101722); L. R, 42 L.A. 30; 21 CG, L. Si 41. 
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SNe: attempts at resumption on the bouie of Jands being Thanadari 
1926 lands ‘from time to time afterwards, but it is noticeable: that such 
Raja ermine Law attempts have often proved abortive. The Privy Council in the 
Bs _, case of Joy Kishen Mookerjee vy; The Collector of Hast Burdwan (1) 
Srimati Mandakini held though not as a proposition of law but upon the evidence that- 
Muteri, 4. was on the. record in that case that “‘ the lands*of that edescription 
ee had already been resumed by the Government”. Ina more recent 
case again namely that of Ranjit Singh Bahadur®y. Kali Dasi 
Debi (2) the Judicial Committee observed “As to Chakran lands 
of the former class they were by *Bengal Reg. 8 Section 8 Cl. 4 
made resumable by Government, the Government relieving the 
zemindar from the duty of maintaining a Police establishment. 
These Thanadari Chakran lands were in fact, shortly afterwards 
resumed and became Government lands the title of the zemindar 
being extinguished by such resumption.” In quoting the above 
observations I do not suggest that they are conclusive on the- 
-question as to whether there are any Thanadari lands which still 
remain unresumed They have nevertheless some bearing on the 
question of probability. The appellant claims.under a settlement 
from the Collector on the lands having been resumed and he was 
entitled to prove despite all this that the resumption took place on 
the footing that the lands were Thanadari or that the proceedings 
relating to the resumption were such as were sanctioned by the 
Regulations or were in accordance therewith and he could have 
shown by other evidence as well that the lands were Thanadari 
lands ; but this he has failed to do. 


My conclusion then is that it has not been proved that the 
lands were Thanadari lands, that it is extremely improbable that 
they were such lands and on the® other hand it was extremely likely 
that they belonged to the second category of lands mentioned in 
Lord Kingsdown’s judgment in Joykishen v. The Collector of East 
Burdwan (1). The District Judge in my opinion was right in thinking 
that the questici, is immaterial for in either case the zemindar had 
title to the lands as being included in the Settlement and that by 
resumption and re-settlement with the zemindar the tight of the 
plaintiff if the lands, if she had any under the lease, was not affect- 
ed in any way. It is unnecessary to express any opinion on the 
que$tion whether the resumption was valid or justified in view of | 

(1) (1864) 10 M. I. k. 16. 

° (2) ee L. R. 44 Calc. 841 (5305 L. R. 44 BE Aw 317; 250: Le J. 
499) oe ue e a 
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the provisions of Act VI (B. C) of 1870, that is to say, on the ques- 
tion wh@ther the requirements of the definition of Chowkidar: 
Chakran Jands as given in that enactment have been satisfied so as 
to entitle the Collector to resume the lands. What I have said, I 
think, is sufficient to answer the ‘second of the two questions which 
arise upon the contentions put forward on behalf of the appellant. 
As regards the other question, namely, what are the rights of 


the plaintiff unfler the lease granfed to her predecessor by the 
zemindar, the terms of the lease must be first adverted to. The 
lease purports to effect a settlement of two entire mouzahs 
viz, Chaitanyapur and Rangmatia, the former consisting of 638 Big. 
14 Cot. and the latter of 1184 Big. 7 Cat of land, that is to say com- 
prising a total area of 1823 Big. 1 Cot of land at a mokarari jama 
of Rs. 25 per year. At the end of the lease there is the following 
clause : “ There are 82 bighas of Paikan Jaigir lands in the said 
moyzah Chaitanyapur. You shall not ,interfere with the same but 
shall continue to realize the peskkushk jama in respect of the same”. 
It has been argued that the zemindar had no right to those 
lands and that therefore the lessee was not given any rights there- 
in, except the bare right to realize the pesh&usk. It has been con- 


‘tended that this peskRus# was payable by the Paiks to the Govern- 


ment and the lessee was merely to collect the same. I have already 


- stated that I am unable to hold uppn the terms of the Regulations 


and in view of the authorities to which I have referred that the zemin- 
dar had no right to the lands or that they had been excepted out of 
the settlement of the Pergunah with him and that for that reason he 
could not confer any rights in the lands upon the plaintiffs prede- 
cessor. It is clear from the specification of the area and the boun- 
daries in the lease that the entire rgouzah Chajtanyapur in which 
the lands are situate was leased out to’ the plaintiff's predecessor. 
At the time of the demise the lands were in the occupation of 
Paiks or those who were supposed to answer to that name the 
object of the clause was that the lessee was required not to inter- 
fere with them in any.way. The clause only provides for the pro- 
tection af thase people as they were entitled to enjoy the lands on 
discharging the duties which they were suppased to perform» and on 
payment of the #eskkus rent which had been imposed on them. I 
hold therefore in agreement with the view taken by the two Cougs 
below that the lands in suit were included in the demise. i 
These findings are in my opinion sufficient $o entitle the plain- 
tiff to the decree in the terms “in which it has been passed by the 
Courts below. The question whether in consequence of the events 
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that have happened the plaintiff is -liable to bear a share of the 
extra burden that has been imposed on the zemindar that is fo say 
the appellant before us, and if so what is the extent of that share 
is one which is foreign ta- the- scope of the present suit, and has 
been rightly left open by the District Judge for determination in 
a suit properly framed for that purpose, which may ue hereafter- 
instituted by the zemindar.if he is so advised. 

The contention urged on behalf of the appellant: it my opinion 
fails, and the appeal must accordingly be dismissed with costs. 

Greaves, J. I agree. ° 


A T. M Appeal dismissed. 
e 


Before Sir Nalini Ranjan Chatterjea, Knight, Judge, and 
Mr. Justice Pages 


w 


SRISH CHANDRA SANYAL AND ANOTHER. 


r 
‘ 


ot Í 


V. 


KADAMBINI DEBYA.*. 


Will—Construction—Estate for life or Hindu widow's estate—Vested interest Š 
liable to be divested- Will proved before, if to be taken into consider- 
ation. . : 


On the 3rd October 1877, one Karuna Kanta Sanyal, executed ‘a will, the 
first-‘paragraph of which provided that on the death of the testator his ‘wife A would 
be entitled to hold possession of-the moveable and immowveable properties- left 
by him during her lifetime, but that if she -lived elsewhere and not in the family 
house, then her right to the properties would cease and she would 
get * mnintenance to the extent of one-fourth of the profits 
of the properties from the testator’s brother B` and in the absence 
of B fom his son C: In the second paragraph of the will, it was stated 
“that on the death of my wife, C the only son of my brother -by ‘his 


only 


' € Appeals from Original Decrees Nos. 133,and 134 of 1924, against the decrees 
of G.C. Sen Esq, ate Judge of Pabna and Bogra, ‘dated the 2oth January, 


1924. : e bad 6 
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first wife and of whom both I and my fife are ‘very fond, shall get all the move- 
able andeimmoveable propertfes to be left by me. God. forbid, if the said C dies 
before the death of my wife, then of the heirs of my nephew, such as wife, son, 


grandson, daughter having or likely to have sons or daughter’s son whoever will be ` 


alive at the time of the death of my wife, shall get all the properties left by me. 
If my nephew shall have no such heirs, then my brother and the children of his 
second wife, if any, shall after the death of my wife get all the said properties. 
If he too shall have no such heirs, then after the death of my wife, the son of 
my Gurudeb....,.and his nephew...shall get my properties in equal shares”. The 
third paragraph of the will provided “that my brother B and in his absence his son 
C will be entitled to realise all sorts of my dues ; and the debts incurred by me 
shall be paid off out of the moveable and immoveable properties to be left 
by me”. 


C was married to D before the death of the testator in October 1877. C prede- 
ceased A. A died in 1919. f 


In 1878 an application for probate was made by B in which it was stated that 
A was not desirous of taking out probate with respect to properties other than 
the debts mentioned in the third paragraph of the will and it was prayed by B 
that the grant might be limited to the realisation of the debts mentioned in the 
third paragraph of the will ; the grant was limited accordingly. The proceedings 
showed that one of the attesting witnesses to the will verified the application for 
probate, and another attesting witness was examined before the District Judge 
who held that the will was proved and accordingly directed probate to be gran- 
ted. 


D, the widow of C, made the present application for probate in 3922. 
The objectors were the nearest agnates of the testator. - 


Held, that the estate granted to A was an estate for life liable to be divested 
on the happening of certain contingency and not a Hindu widow’s estate. 


That C’obtained a vested interest and not a contingent one, on the death of 
the testator, although such interest was liable to a defeasance in the event of his 
death before that of A. è 


That, if the provision that the heirs of C would get the estate in the event of 
C’s dying during the lifetime of A, was valid, D in the events which had happened 
would be entitled to get the estate under the provisions of the will. If that provi- 
sion was, invalid, she would still get the estate as the heiress of C who had acquired 
a vested interest in the estate. D had therefore sufficient interest in the estate for 
obtaining probate of the will. l Š 


That the provisions of the will were not of such a complicated character 
that an ordinary person would not be able to understand them. 


That the fact that the will was proved in 1878 could be relied on, 
_ Appeals by the Objectors. ° : 
: 4, . 


Babus Tarak Chandra Chakravarti and Bireswar Bagchi*for the 
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Civil. Appellants. 
1926. > _ Babus Jotindra Mokan Chaudhuri and Dinesh Chandra Roy 
ial 
Srish Chandra for the Respondent. 
Sanyal The judgments of the Court were as follows :— 4 
Kadambini Debya. Appeal from Original Decree No. 133 of 1924. 


N. R. Chatterjea, J.—This appeal is agaist an osder grantinge e 
probate of a wilk The Will was executed nearly 50 years ago- 
on the 3rd October 1877 by one Karuna Kanta Sany{%l who is said 
to have died on the 5th October 1877 according to the applicant 
for probate, and two days earlier according to the objectors. 
Karuna hada brother named Rukmini. Rukmini’s son Rohini 
was married to Kadambini the present applicant for probate. The 
objectors are the nearest agnates of the testator. 

It appears that so far back as the 21st May 1878, an application 
for probate was made by Rukmini. Probate was granted, but only 
a limited grant was made in respect of the debts mentioned in para- 
graph 3 of the will. Karuna Kanta left a widow Raj Kumari and 
she died in rọrọ. Rohini predeceased Raj Kumari, and 
Kadambini made the present application for probate in 1922. The 
Court below was of opinion that the will had been proved, 
especially having regard to the fact that it had been proved in 1878 
and accordingly granted letters of Administration with a copy of the 
will annexed, to her. It appears that pending the hearing of the 
application for probate in the Court below, the opposite party 
applied to that Court for treating their objection to the application 
as an application for revocation ‘of the probate which had. been 
granted in 1878. That has been refused by the Court below and 
that is the subject matter of Appeal No. 134. 


December 11. 


~ The first contention on behalf of the appellant was based on the 

construction of the Will. The Will inthe first paragraph provides 

ng that cn the death of the testator his wife Raj Kumari would be 
entitled to hold possession of the moveable and immoveable proper- 

ties left by him during her life-time, but that if she lived elsewhere 

and not in the family dwelling house, then her right to the proper- 

ties would cease and she would only get maintenance to the extent 

. of one-fourth of the profits of the properties from the testator’s 
brother Rukmini and in the absence of Rukmini from his son 

Rohini. In the second paragraph of*the Will, it is stated, “that on 

the death of my wife Sriman Rohini Kanta Sanyal, the only son of 

‘my brother by his first wife and of | whom both land my wife are 

very fond, shall get all the moveable and immoveable properties to 

be left®by:me. God forbid, if the said Srimgn dies before the death 
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of my wife, then of the hgirs of oe nephew, such as wife, son, 
grandson, daughter having or likely to have sons or daughter’s son, 
whoever will be alive at the time of the death of my wife, shall get all 
the properties to be left by me. If my nephew shall have no such 
heirs, then my brother and the children of his second wife, if any, 
shall after the deatlf of my wif@ get allthe said properties. If he 
too shall have no such heirs, then after the death of my wife, the 
son of my Gufudeb (Spiritual guide) the late Brahmananda Bhatta” 


charjee of Pukhurpar and his nephew (brother’s son) Srijut Gopal’ 


Chandra Bhattacharjee, shall get (my properties) in equal shares.” 
The third paragraph of the Will provides, “that my brother Sriman 
Rukmini Kanta Sanyal and in his absence his son Sriman Rohini 
Kanta Sanyal will be entitled to realise all sorts of my dues ; and 
the debts incurred by me shall be Bails off out of the moveable 'and 
immoveable properties to be left by me.’ 

It is contended on behalf of the, appellants that Raj Kaua 
under the Will got only a Hindu widow’s estate. I do not think, 
that, that is so. The estate granted to her was an estate for life. 
It is true that her life estate was liable to be divested on the 
happening of certain contingency, but there is no doubt that subject 
to that there was a grant for life to her. 

It is contended that even if the estate was granted to her for 
life, there was no gift of the remainder to any one, at any rate, not 
to Rohini and therefore Raj Kumari obtained the remainder under 
the Hindu Law. But this argument is based upon the assumption 
that Rohini did not get a vested interest but had only a contingent 
interest in the estate under the Will, and we accordingly have to 
consider that question. 


The second paragraph of the Will, quoted above, provides in 
clear terms that on the death of the testator’s wife, Rohini shall get 
all the moveable and immoveable properties left by the testator. 
The appellants contend that Rohini under the Will could succeed 
only in the event of his surviving Raj Kumari, and that therefore 
he got only a contingent interest. I think however that the 
provision means that Rohini is to get the estate on the death of 
Raj Kumari but that if he predeceased her, the estate would then 
go to his heirs. The mere fact that on Rohini’s predeceasing Raj 
Kumari the estate is to go to his heirs does not raise the infergnce 
that the intention was that the legacy to Rohini was not vested in 
interest in him. I am of opinion that Rohini obtained a vested 
interest and not a contingent interest in the estate. 

It is further contengled that the subsequent provisions céntained 
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in that paragraph, namely, that, ifë Rohini died before the death of 
Raj Kumari then Rohini’s heirs who might be alive at the time of 
the death of Raj Kumari should get all the properties, are invalid. 
according to law. We do not, however, think it necessary to 
consider this contention. Ifthe provision that the heirs of Rohini 
would get the estate in the event gf Rohini’s, dying during the life- 
time of Raj Kumari, is valid, the applicant Kadambini, i in the events 
which have happened would be entitled to get the gstate under the 


- provisions of the Will. If, however, .that provision is invalid, as 


contended on behalf of the appellants, she would still get the estate 
as the heiress of Rohini who had acquired a vested interest in the 
estate. In either view therefore Kadambini had suffftient interest 
in the estate for obtaining probate of the Will. In this view it is 
unnecessary to discuss the question whether the subsequent provi- 
sion as to the succession of Rohini’s heirs under the Will is or is not 
valid in law. 


The next question is whether the Will is genuine. As already 
stated the Will was set up and proved in 1878. The proceedings 
of 1878, show that one of the attesting witnesses to the Will verified 
the application for probate, and another attesting witness was 
examined before the District Judge who held that the Will was 
proved and accordingly directed probate to be granted. It was, 
however, stated in the application that Raj Kumari was not desirous 
of taking out probate with respect to the properties other than the 
debts mentioned in the Will, and it was prayed by Rukmini that 
the grant might be limited to the realisation of the 
debts mentioned in the third paragraph of the Will ; and, the grant 
was limited accordingly. It is argued that the learned Judge might 
not have c nsidered the capacity of the testator to understand the 
complex provisions contained in the second paragraph of the Will. 
I do not think. however that the provisions are of such a complicated 
character that an ordinary person would not be able to understand 
them. The grant was a limited one, but the Wilt was proved. All 
the attesting witnesses are now dead. THe applicant proved the 
signatures of the attesting witnesses to the Will and the 
learned Judge was of opinion that the Will had been proved in 
1878 and he also relied upon the presumption arising under section 
go of the Evidence Act. I think thatthe learned Judge was right 
in ‘relying upon the fact that the Will was proved so far back as 


A 1878. That being so, it is unnecessary to consider the question of 


presumption under.section 90 Evidence Act, 
’ It's also contended that the conduct of Raj Kumari and after 


Vor, XLIV. | HIGH COURT. 


her death that of Kadambini goes to show thatthe Will was not genu | 


ine. It is pointed out that ever since 1878 at no time during these 
«8 years was there any mention of this Will in any document or in 
any transactign relating to the properties either by Raj Kumari or 
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by Kadambini. But the mere fact that the Will was not mentioned: x,a.uhini Debya. 


in documents,execute@ by Raj Kwmari is not of much importance 
having regard to the fact that she was entitled to hold the properties 
whether under the Will or as the widow of the testator by right of 
inheritance. Reliance however is placed upon the fact that in a 
certain document Rohini and Rej Kumari stated that they were in 
possession of the properties by right of inheritance. This was a 
pattah in respect of some properties in which the testator had an 
eight annas share and Rohini had the other eight annas share. 
Rohini certainly was in possession of his eight annas share, by right 
of inheritance. The only thing is that Raj Kumaris possession 
under the Will was not mentioned. But as already stated it appears 
from the application for probate by Rukmini in. 1878, that Raj 
Kumari did not want to take out probate in respect of the other 
properties asa matter of fact, the grant was limited only to the 
realisation of the dues mentioned in the third paragraph of the Will. 
The fact that she had not obtained probate might explain why her 
right under the Will was not mentioned in the documents executed 
by her. It is true that in the plaint in the suit instituted by Kadam- 
bini on the roth February 1921, against certain tenants it was stated 
that Raj Kumari had got an 8 annas share by right of inheritance 
under the Dayabhaga and it is contended that it shows that up to 
1921 she did not venture to set up the Will. But this contention 
has no force, because so far back as 1878, within a few months 
of the death of the testator, the Will Was set up and was proved. It 
is pointed out that Kadambini in her evidence says that she heard 
a few days after the death of the testator that there was a Will and 
therefore was aware of the existence of the Will. But even if her 
statement onthe point is true, it does not appear that she had 
knowledge of the pravisions of the Will, because if she had, there 
does not appear to be any reason why the Will, which had been 
proved in 1878 and which would give her title to the properties 
should not be set up in transactions relating to the properties or in 
the plaint in the suit filed by her. I donot think that in these 
circumstances the conduct relied upon by the appellants is inconsis- 
tent with the genuineness of the Will. 

Another contention was raised, namely, that ‘Kadambini was not 
born and married before the death of the testator. So far as her 
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Savit birth is concerned, that question Has not been seriously pressed ; 
1925. but it was, contended that having regard to the deposition of Rohini 
Srish Chandra given in a suit in r903 taken along with certain statements made by | 
Sanyal the witness No. 2, Digendra, in the present proceedings, it would 


Kadambini Debyae 2PPear that Rohini was only rr or x2 years old when the téstator died 
aus are — From the other statements made by Digendrg however it would 
ee appear that the marriage of Rohini took place in 1877 i. e. before 
the death of the testator. á 
The Will was executed, as stated above, about half a century 
ago and the attesting witnesses are al} dead. Having regard to the 
facts that the Will was proved in 1878 and also having regard to . 
such evidence as there is on the record, the Court beldw has come 
to the conclusion that the Will was proved. We do not see sufficient 
reason to differ from the conclusion arrived at by it. 
This appeal accordingly fails and is dismissed with costs. We 
assess the hearing-fee in-this appeal at five gold mohurs. 
Appeal No. 134 of 1924 must also failas we do not think that 
e any grounds have been made out for revoking the probate. We 
make no order as to costs of this appeal. 
Page, J :— 5 
Appeals from Original Decrees Nos. 133 and 134 of 1924. 
Our decision in this appeal depends upon whether Rohini 
obtained a vested interest or only a contingent interest under the 
Will. It has been argued that Rohini was granted merely a 
conting nt interest because his interest under the Will would 
vest upon the happening of a specified uncertain event 
namely, that he surviyed Raj Kumari. That is not the true 
construction to be placed upon the clause. In my opinion Rohini 
obtained a vested interest on the death of the testator, although such 
interest was liable to a defeasance’in the event of his death before 
that of Raj Kumari. That being so, it matters not whether the 
subsequent reversionary interest granted to Rohini’s heirs was valid 
or not, forin either event Kadambini would. possess a sufficient 
interest to justify probate being issued to her. ° 
I agree that the appeals should be dismissed. l 
.I desire to add that Iam much indebted to the learned vakils 
in this case for the instructive argument that they have presen- 


ted to us. , 
: A. T.M. Appeals dismissed. 
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Before Sir Lancelot Sanderson, Knight, Chief Justice, Mr. Justice 
Panton, and Mr. Justice Graham. 


MRS. MARY REBERIO 
® OL 


MR. VINCENT SHERLOCK.* 


Divorce~Disctetion—Wilful neglect—Husband inducing wife’s adultery. 


The fact that the husband caused or conduced to the wife’s adultery by his 
own wilful neglect or misconduct may be taken into consideration in exercising 
the discretion under the proviso to section 14 of the Divorce Act whether a 
divorce should be granted against him or not: Symons v. Symons (1). 


The-husband deserted the petitioner for ‘about 4 years. She went to live 
with her brother until his death ; after that, with her mother until she died. 
Then she was absolutely destitute. On a petition by wife for dissolution of mar- 
tiage on the ground of desertion and non-support : 


Held, that though she had given birth to a child about a year ago, the Court 
in the exercise of its discretion had granted her prayer for dissolution of 


marriage. = «. 


_. ‘Reference by the District Judge for confirmation of decree for 
dissolution of marriage. 


Mr. R. C. Bonnerjee and Babu Sachindra Nath Banerji for the 
Petitioner. | 


No one for Opposite Party. 
. The following Judgments were delivered : 


. Sanderson, © J.—This is a case which has been referred to the 
High Court by the. learned District Judge for confirmation of a 
decree ‘which the learned Judge made in favour of the petitioner 
dissolving her marriage with the respondent.. 

. The learned Judge found that the husband had deserted the 
petitioner for nearly six years and had not maintained her and her 
child and that he had been guilty of habitual cruelty and adultery. 
The learned Judge then said that prima facie the petitioner was 
entitled to the relief asked for. . | n 


+. Jf appears, however, that the petitioner admitted that she had 


ad = 
*Divorce Case No. 6 of 1925 oma reference by ihe District Judge of 
Hooghly. : 


(1) (1897) P. 167 (175): ° 
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Civit. given birth to a child about a year ago agd that the child was not 
1616 her husband’s. ag 
Mrs. Mary 1 Reberio The question, therefore, arises, under the proviso to section 14 . 
vo of the Divorce Act, whether the Court in the exercise pf its discre- 
ee Paar tion, should have granted a decree. 
Saulra F. The proviso to this section is Similar to the proviso to section e 
E 31 ofthe Matrimonial Causes Act: In respect of that proviso, 


it has been held in several” cases that the fact thaf the husband 
caused or conduced to the wife’s adultery by his own wilful 
neglect or misconduct may be taken into consideration. 

One of the cases is Symons v. Symons (x). Sir Erancis Jeune 
is reported to have said as follows: “ After very careful considera- 
tion, I have come to the conclusion that itis safe and proper to 
hold that the circumstances, which may be considered in exercis- 
ing this discretion, should include the case of a husband causing 
or conducing to his wife’s adultery by his own wilful neglect or 
misconduct”, and again at page 177 the learned President is report- 
ed to have said “on principle, there appear to me to be strong 
reasons for holding that such wilful neglect or misconduct by a 
husband should constitute matters, possibly not always conclu- 
sive, but fit to be taken into consideration in exercising the dis- 
cretion whether a divorce shall be granted against him.” 

In this case, the learned Judge found that the respondent 
deserted the petitioner for at least four years, that she went to live 
with her brother until his death, after that, with her mother until 
she died, and, that after her mother’s death she was absolutely 
destitute. He referred to other matters and concluded by saying : 
“There can be no doubt that the husband by his own conduct is 
largely, if not wholly, responsible for his wife’s guilt. On the facts of the 
case I am inclined to believe that the petitioner was forced by neces- 
sity and circumstances created by her husband to become unchaste.™ 

Iam not prepared to disagree with the finding at which the 
learned Judge arrived : and, in view of that finding, 1 am of opi- 
nion that the Court should exercise its discretion in this case in 
favour of the petitioner and confirm the decree fot dissolution of 
matriagt which has been made by the learned District Judge. 

Panton, J :—{ agree. 


ä * Graham, J :— 1 agree. 
A. T. M. Decree confirmed. 


(1) (1897) Probate Div, 167 (175) r 
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Before Mr. Justice Cuming and Mr. Justice B. B. Ghose. 


> BISWESWAR SARKAR 
® ev. 


KALI CHARAN ASH AND oTHERS.* 
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Suspension of rent—Principles where applicable——Eviction by landlord, signi- 

ficance of. ý 

The rule of law as regards suspension of rent has been introduced in this 
country as a rule of equity, justice and good conscience or rule of policy. 

In order to apply the rule of law regarding suspension of rent on account of 
eviction by landlord the Court must look to the circumstances of each case and the 
facts necessary to cause suspension of rent must be distinctly found. 

‘ The facts necessary to Cause suspension of rent on account of an alleged 
eviction by the landlord must be distinctly found in order to bring into operation 
this rule which has been applied asa punishment to the landlord for his illegal. 
acts. In this case, the rent was apportioned. 

‘Eviction’ signifies that there must be something done by the landlord with the 
intention of depriving the tenant of the enjoyment of the demised premises. 

Upton v. Townend (1) and Dhunput v. Muhammad Kasim (2) referred to. 


Appeals by Defendant No. r. 

Suit for recovery of rent by the landlord. The plea of defendants 
mainly was that the plaintiffs having dispossessed them from certain 
portions of their holdings they were entitled to have the entire rent 
_ suspended for the years in suit. Other facts appear from the judg- 
ment of .B. B. Ghose, J. 

Dr. Jadu Nath Kanjilal, Babus Purna Chandra Chandra and 
` Subodh Chandra Dutt for the Appellants. 

‘Babu Patt Paban Chatterjee (for Babu Panna Lal Chatterjee), 
for the Respondents. | 

The judgments of the Court were as follows :— 

B. B. Ghose J:— These three appeals arise out of three suits for 
rent. The plea of defendants mainly was that the plaintiffs having 
dispossessed them from certain portions of their holdings they were 
entitled to have the entire rent suspended for the years in quit. 


* Appeals from Appellate Decrees Nos. 2256, 2257 and 2258 of 1923 against 
the decrees of M. C. Ghose Esq. District Judge of Jessore, dated the 21st April, 
1923, modifying those of Babu Birendra Kumar Dutta, Munsiff rst court of Jhenj- 
dah dated the sth September, 1922. R : 


(1) ` (1855) 17 C. B. 30. > 
(2) (1896) 1. L. R. 24 Calc. 296. . 
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There were previous suits for renin rors for these very holdings. 
It appears that the defendants in these cages also raised tHe plea 
that they had been dispossessed of those very lands which are now in 
dispute and consequently there should be suspension of rent. The 
question of suspension of rent was decided against the defendants 


- and it was found in those cases that there had begn no dispossession 


by the landlords. 
The learned Munsiff held that the question of suspansion of rent 


was ves judicata, He also held upon the facts that it was not satis- . 


factorily proved that the defendants had been dispossessed from any 
of the lands. Upon that finding the Munsiff passed a decree for the 
entire amount claimed by the plaintiffs. On appeal bf the defen- 
dants the learned Judge approached the question of ves judicata 
from the point of view as to whether the defendants were entitled to 


a proportionate reduction of rent on account of dispossession from 


portions of the holdings. His view was, following the case of 
Nilmadhab Sarkar v. Brojo Nath Singha (1) that the question of 
the amount of rent payable for a particular period in a suit for rent 
cannot be held to be ves judicata on account of a previous decision 
asto the amount of rent for a different period. The learned 
Judge then proceeded to apportion the rent in a certain 
proportion. 

Defendant No.1 appeals to this Court and his contention is 
that the whole of the rent should be suspended with regard to these 
jamas. 

The decision of the lower appellate Court on the question of 
res judicata considered from the point of view taken may be right. 
But he did not approach the question of zes judicata with regard to 
the plea of suspension of rent on account of the dispossession 
alleged by. the defendants to have ‘occurred before the previous suits 
for rent in the year 1915. The learned Judge also does not mention 
in his judgment what were the issues in those rent suits. As the 
Munsiff has pointed out the question of suspension of rent on 
account of dispossession was distinctly raised in those previous suits. 
As the decisions in the previous suits are not before us and we are 
not aware what the issues were in the previous rent suits itis not 
possible to say whether the decisions in the previous rent suits 
operated as ves judicata with regard to the question of suspension of, 
rent. For the purpose of the present appeal it may be taken that. 
this question was not ves judicata. \t appears, however, from. the. 
judgment of the learned Judge that #he ne of suspension of 

(1) (1893) I. L. R. 21 aes 236. 
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rent was not taken before him ‘at all. But the statement of the 
learned Advocate for the. appellants may be accepted that this 
question was raised before the District Judge. 

Taking now the facts found by the District Judge on which the 
suspension of rent is claimed it will be observed that the learned 
Judge has foynd that ehe defendamts were dispossessed of two plots 
measuring 24 bighas and 2 bighas out of 87 bighas of land and of one 
plot of 23 bigha8 out of an area of 150 bighas of land by the plaintiffs 
by accepting 4adu/tyazs from different tenants with regard to these small 


portions of land. The learned fudge does not say distinctly under. 


what circumstances these Aadu/iyats were taken by the plaintiffs. But 
it has been found by the Munsiff on the admission of the defendants’ 
. gomosta that these plots of land were sold as appertaining to some 
other jamas belonging to these defendants in a suit for rent brought 
by the plaintiffs for those other jamas. It would thus appear that 
this dispossession took place by virtue of a decree of a Court against 
these very defendants under which these plots were sold as apper- 
taining to some other jamas. 

It is true the rule of suspension of rent on account of eviction 
by the landlord of the tenant from a portion of the demised premises 
has been adopted in this Court in a series of cases and it is too late 
to question the adoption of that rule in our Court now. But the 
facts necessary to cause suspension of rent on account of an alleged 
eviction by the landlord must be distinctly found in order to bring 
into operation this rule which has been applied as a punishment to 
the landlord for his illegal acts. It is unnecessary for me to state 
in detail what findings are necessary to support the proposition 
that the entire rent should be suspended for the eviction of a 
tenant from any part of the demised premises, however small it 
may be. The facts which would bring into operation the rule may 
be found in the observations made in the case of Upton o. Townend 
(1) by Jervis C. J. which has been quoted and followed in the case 
of Dhunput Singh v. Mahomed Kasim Ispahan (2) which may be 
considered as the leading case on the subject in our Court. Jervis 
C. J. states what the modern meaning of the word eviction is. He 
says itis “not a mere trespass and nothing more, but some thing 
of a grave and permanent character done by the landlord with‘the 
intention of depriving the tenant of the enjoyment of the demised 
premises.” ‘Then be goes on to observe “If that may in Jaw 


amount to an eviction, the jury would very naturally cut the knot ° 


G) (1855) 17 C. B. 30 (64). 0S0 oS . 


(2) (1896) I. L. R. 24 Cale. 296., ° 
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by finding whether or not the act done by the landlord is of that 
character and done with that intention.”. In all the case8 in our 
Court where suspension of rent has been allowed on this ground 
it has been found that the landlord had done such an act with 
the intention of depriving the tenant of the enjoyment of the 
demised premises. Oras I have atready stated it is a punishment 
awarded to the landlord for his illegal act or high-handedness. In 
the present case there is no such finding. The facts only amount 
to this—that in a previous rent suit against these very defendants 
a portion of the land appertaining to these jamas in question were 
included in the decree for rent of the other jamas and sold along 
with other lands. It was open to the defendants In that case 
to point out that the lands nowin question did not appertain to 
the other jamas. They refrained from doing so. It must be 
either through inadvertence or for some other cause that the lands 
which have been found now to appertain to the jamas in suit was 
stated as appertaining to some other jamas That can hardly be 
construed asanact done by the landlord with the intention of 
depriving the tenants of the enjoyment. of the demised premises. 
It has not been so found by the learned Judge who considered 
it to be only a case of apportionment. It seems to me that as 
the rule of law as regards suspension of rent has been introduced 
in this country as a rule of equity, justice and good conscience, 
or as it is said in some of the cases a rule of policy, we must look 
to the circumstances of each case in order to apply that rule. 
Having regard to the fact that the defendants have been deprived 
under the circumstances stated above of only a very small fraction 
of the land comprised within their jamas an equitable decision 
seems to have been arrived at by the learned Judge by apportion- 
ing the rent in the proportion he has done, that is, deducting the 
rent of 2 bighas and 2} bighas out of 87 bighas and of 2} bighas 
out of 150 bighas of the holdings. Otherwise it would have the 
effect of making the defendants practically the owners of the 
properties as they would be entitled to hold the lands in perpetuity 
without paying any rent whatsoever. 

On these grounds Iam of opinion that the appeal should be 
dismissed with costs. 


e Cuming, J :—I agree, ; 
D. K. R. Appeals dismissed,- 
` # 
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nae Mr, Justice Sukrawardy, and Mr. Justice Mukerij. 
| NISHIKANTA CHOUDHURY | 
° v. 
GOPESWAR CHATTERJEE AND ANOTHER.* 


Election.—Eleckion of Municipal Commissioner—Right to vote and stand as a 
candidate— Bengal Municipal Act (IIT BC. of 1884) Secs. 15,57 and Sec. 
15 Proviso—Register of voters—Bengal Municipal Election Rules (1896) 
Rules 2, II, 12, I3, 295 23.—Suit for a declaratory decree—Specific Relief 
Act (Iof 1377); Sections 42, 45-~Furisdiction of Civil Court. 

A candidate for election as a Municipal Commissioner under the Bengal 
Municipal Act who is qualified to vote, that is to say, possesses the requisite quali- 
fication of a voter, but whose name is not in the register of voters is not 
qualified to be elected a commissioner. 


Raghunath Sarma v. Fiban Chandra Sarma (1) referred to. 

Under Section 42 of the Specific Relief Act the Courts may make a declaration 
that the plaintiff is entitled to a legal character or to a right as to some pro- 
perty, and the other declarations that may be incidentally made are merely ancil- 
lary to the declarations sanctioned by the section which limits it to specific 
legal character or right to property. 


Ramdas v. Secretary of State (2)and Kunhiamma v, Kunhunni (3) referred to. 

The plaintiff was a candidate for election as a Municipal Commissioner of 
the Asansol Municipality The largest number of votes was secured by the 
pro forma defendant No. 2, next in order was the defendant No. 1, then the plain 
tiff and last in order was another person. There were two vacancies and the. 
pro forma defendant No. 2 and the defendant No. 1 were declared duly elected 
The name of defendant No. 1 was not in the voter’s tist. The plaintiff sued for 
a declaration {I} that the election of defendant No.1 was illegal and void and 
(II) that he was a duly elected Municipal Commissioner: 

Held, that the plaintiff was entitled to“the declaration that the election of the 


defendant No. 1 was void but not that he was a duly elected Municipal Commis- 
sioner. 


Sabhapat Singh v. Abdul Guffur (4) considered. 


Appeal by Defendant No. 1. 


Suit for a declaration that the election of the defendant No. x 


*Appeal from Appellate Decree No. 2064 of 1923 against the decree of Babu 
Kumud Nath Ray, Subordinate Judge of Asansol, dated the 23rd April, 1923, 
_ affirming that of Babu Kunja Behary Bullav, Munsiff of Asansol, dated thes r7th 
February, 1923- te 


(1) (1922) 27 C. W. N. 312. S (2) (1912) 17 G. L. J. 75. 
(3) (1892) 1. L. R, 16 Mad. 149. (4) (1896) I. L. R. 24 Calc. raz. 
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asa Municipal Commissioner was illegal and void and that the 
plaintiffiwas the duly elected commissioner. The material facts 
appear from the judgment. 

Mr. Sarat Chandra Bose and Babu Nirode Bandhu Roy 
for the Appellants. 

Babu Jyotish Chandra Sarkar sor the Plamtiff Respondent. ` e 


C À, V. 
The judgment of the Court was as follows :-— °. ‘ 


The plaintiff was a candidate for election as a Municipal Com- 
missioner in one of the Wards of the Asansole Municipality. The 
election was held on the 4th November, 1922. The largest num- 
ber of votes was secured by Mr. Hari Das Goswami, the g70 forma 
defendant No. 2, next, in order, was the defendant No. 1 then the 
plaintiff and last,in order, was another gentleman. ‘There were 
two vacancies, and , Mr. Goswami and the Defendant No. 1 were 
declared duly elected. The plaintiff then instituted this suit for a 
declaration that the election of the defendant No. r was not legal 
but void and that he, the-plaintiff is a duly elected Municipal.Com- 
missioner. ‘The suit was decreed by the trial Court and that decree 
has been affirmed on an appeal preferred by the defendant No. 1. 
The defendant No. 1 has preferred this appeal. 

The first ground urged on behalf of the appellant is that the 
Courts below have erred in holding that his election was not valid. 
The Courts below held that the election of the appellant was void 
as his name did not appear on the voter’s list. It is urged that 


‘the appellant possesses the requisite qualifications and that the 


omission of his name in the voter’s list cannot deprive him -of his 
status to vote or stand as a candidate, and is a matter which is 
purely one of form and not of substance. For this argument reliance 
has been placed upon the decision ix the matter of W. Corkhill:(t). 
That was a case under the Calcutta Municipal Consolidation Act 
(1I B.C. of 1888) and the Rules issued by the Local Government 
under section 19 of the Act. In that case the Court construed the 
different sections of the Act dealing with tatters relating to elec- 
tion and found that as regards persons qualified to vote there was 
nothing specific in the Act which prevented or disentitled a person 
who was qualified to vote under section 8 from exercising his right 


-in the event of his name not appearing in the revised list of voters, 


thaf the only prohibition of the nature which existed was that to be 
found in the Rules issued by the Local Government under section 
19, but at the same time there was po similar prohibition to be 


` found in the rules which would disentitle or disqualify a person 


(1) (1895) L L. R. 22 Cale. 717. B ° 
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qualified to vote under section 8 from exercising his right of either 
becomirfg a candidate or proposing or ‘approving the candidature of 
some other, person. The wording of the sections of Act II (B. C. 
of 1888) or the rules referred to above are not the’ same as those of 
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epresent or the Bengel Municipal Election Rules of 1896 under 


which the election in the present case was held. Section 15 of the 
Act imposes upon the Local Government the duty of laying down 
rules not inconsistent with the povisions of the Act for the conduct 
of elections and relating to the qualifications required to entitle 
any person to vote at an election and embodies in it a proviso 
specifying the condition which would entitle a person to vote at 
the election. Rule z while laying down the qualifications of voters 
repeats and enlarges the provisions of section 15 and makes it a 
condition of eligibility to vote that the person has been duly 
registered as provided in rules 4 tore. Rule 11 lays down that 
the Register prepared and amended in conformity with the earlier 
rules shall be deemed to be the final register of voters entitled to 
vote whethgr at a general election or at any bye-election. Rule 13 
in laying down the qualifications of candidates says that any person 
qualified to vote under the rules and not disqualified under section 
57 of the Act shall be qualified to be elected as a commistioner. It 
is noticeable that rule 13 says ‘Any person qualified to vote under 
these rules,’ while rules rr and 12 say ‘persons entered in the final 
register are entitled to vole.’ From this a plausible argument has 
been advanced that a person who is qualified to vote, that is to 
say, possesses the requisite qualifications of a voter, is qualified to 
be elected a commissioner, although his name not being in the 
Register, he may not be entitled to vote. This argument however 
overlooks the provision which is to be found in section 15 itself 
and which runs in these words: “No person who is not entitled 
to vote at the election of the Commissioners of a Municipality shall 
be deemed qualified for election to be a Commissioner of such Muni- 
cipality.” The only pogsible view, ifthe Act and the Rules are 
read together, is that unless the name of the candidate is in the 
list he is not entitled to vote for election nor qualified to be elected. 
It is said that this interpretation will result in an anomaly ; as under 
rule 14 of the nomination has to be sentin not less than 21 days 
before the election, and the final register is. not prepared until 
much later, and therefore it would not be possible at the time of. 
sending in the nomination to&now who would or would not be 
entitled to vote or stand at the election. Rule r 3 however, speaks 
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only of the qualification required at the time of election and not 
at the date of nomination. Rules which are of similar import were 
considered in the case of Budge v. Andrews (1) where it was held 
that a candidate’s name must be onthe rolls at the time of the 
election but it is not necessary that it should be on the roll at the 


time ef nomination. In an interesting judgment in, the case of, 


Stowe v. Jolliffe (2) Lord Coleridge reviewed the history of the 
establishment of registers of voters by the Reforms Act, in connec- 
tion with voting under the Ballot Act of 1872, under section 7 of 
which the entry of the name ofea voter on’ the register was a 
condition precedent to the exercise ofa franchise by him, and 
observed that the Register was established by the Reforms Act 
expressly for the purpose of obviating long and expensive scrutinies. 
Dealing with a case of election of the head priest of a temple under 
a scheme framed by the Court, this Court had occasion to refer to 
the Bengal Municipal Act and the election rules under that Act, 
in the case of Raghunath Sarma v. Jiban Chandra Sarma (3) and 
the following observations appear in the judgment: “A similar 
provision (meaning similar to that contained in section 7 of the 
Ballot Act of 1872) will be found in the rules framed on the 21st 
November 1896 under the Bengal Municipal ‘Act. These rules are 
so framed as to make no person eligible to vote unless he has been 
previously duly registered in accordance with the rules prescribed 
for the maintenance of register of voters.” Thisis the view that 
we take of the rules and we are ‘accordingly of opinion that the 
appellant’s first contention cannot succeed. 

The next contention of the appellant is to the effect that the 
plaintiff was not entitled to a declaration that he was a duly elected 
candidate.. That a suit for a declaration that the election of the 
defendant was void is maintainable under section 42 of the Specific 


Relief Act cannot be disputed. Rule 29 which says that all 


disputes arising under the Rules shall be decided by the Magistrate 
and his decision shall be final and rule 23 which says that the 
presiding officer shall then and there declare such candidates as 
have the largest number of votes to be duly elected and which 
authorizes the presiding officer to adjourn the proceedings in the 
case of a dispute which he is unable to decide and to report to the 
Magistrate and makes the decision of the Magistrate on the dispute 
final, cannot be taken to oust the jurisdiction of the Civil Court 
in view of the .proviso to section 15 of the Bengal Municipal Act. 


. s 
(xs) (1878) 3 C. P. D. 520. (2) (1874) 9 C. P. 734. 
(3) “(1922) 27 C. We N. 31z (384). . 
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That proviso runs in these words :- “Provided that nothing 
containél in this section’ nor in any of the rules made under the 
authority of this Act shall be deemed to affect the jurisdiction of the 
Civil Courts.” In this suit no consequential relief but only decla- 
rations have been asked for and the question is what are the declara- 
tions which, the plaintiff is entitled to’ obtain. The plaintiff asks 
for two declarations, viz., that the election of the defendant No. 1 
was ille:al and void, and that he himself was the duly elected 
commissioner. Under section 42 of the Specific Relief Act the 
Courts may make a declaration that the plaintiff is entitled to a legal 
character or to a right as to some property ; and the other declara- 
tions that may be incidentally made are merely ancillary to the 
declaration sanctioned by the section which limits it to Specific 
legal character or right to property. Ramdas v. Secretary of 
State (1); Kunhiamma v. Kunhummi (2). There is some authority 
for the’ proposition that the plaintiff ina suit ünder section 42 of 
the Specific Relief Act may obtain a declaration that he was duly 
elected: Sabhapat Singh v. Abdul Gafur (3). That was a suit 
instituted by a person who had secured the largest number of votes 
and whose election was set aside by the Magistrate on the ground 
that he was nota person qualified to stand as a candidate. He 
instituted the suit for a declaration that he was a person qualified 
to vote and stand as a candidate and for a declaration that he was 
duly elected. The learned Judges held that the words “legal 
character” in section 42 of the Specific Relief Act are wide enough 
to include the right of franchise and also a right of being elected 
as municipal commissioner. So far as this declaration is concerned 
it clearly comes under section 42 of the Act. As regards the 


declaration that the plaintiff was duly elected the learned Judges 


proceeded to consider the merits found that there was a grave 
irregularity and refused to grant the declaration being of opinion 
that they ought not to do anything to validate an election which 
was open to so grave an objection. This certainly suggests that, 
in their opinion, such a ‘declaration could be given in the suit. The 
matter, however, does not appear to have been contested or argued 
andin the result the declaration was not granted. The right to 
declare a candidate as duly elected being entirely in the ‘presiding 


officer or the Magistrate, whether the Civil Court in a suit under, 


section 42 of the Specific Relief Act and which is not of the 
character contemplated by section 45 of the Act is entitled to make 


(1) (1912) 17 C. L. J. 75. G) (1892) I. L. R. 6 Mad. 140, 
(3) (1896) I. L. Ro 24 Calc. 107, . 
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such a declaration is'a matter. which is. open to doubt. -The-autho- 
rity of the decision: in the case of S&hapat Singh ve Abdul 
Gaffur (1) has been doubted by the Madras High Court in the 
case of. Wataraja Mudaliar v. The Municipal Council of Maya 
Veram (2), and the observations of the learned Judges as to the 
second declaration have been held to .be in the nature of obiter 
dicta. Assuming, however, that in “Sabhapat Singh's case (1) such 
a:declaration might legally be- made as-the plaintiff had secured the 
largest number-of votes -and would.have been duly elected but for 
the Magistrate’s order holding that he was disqualified to stand as 
a ‘candidate, I am clearly of opinion that the . plaintiff in the present 
suit is not entitled to a declaration to that effect. He has succeeded 
in showing that the election was void, and the necessary conse- 
quence of his success in- this respect is that he cannot get any 
benefit out of it. A person who was not entitled to stand as a. 
candidate was allowed to have votes recorded in his favour and 
though the plaintiff obteined the next smaller number - of yotes, 
it is impossible to foresee - what the -result of the poll would . have 
been if the defendant No. x was not allowed to stand. This 
declaration therefore ‘the . plaintiff was not entitled to obtain in the 
present suit-but only a declaration that the election was. void as . 
the defendant No. 1, was, not qualified to stand as a candidate and 
a declaration that the. plaintiff was entitled to participate in the 
election after the exclusion of the defendant no. 1 as his rival 
candidate. The decree. passed by the Munsiff which has been 
upheld by the.Su'ordinate Judge should accordingly .be altered 
in the manner. indicated above. , 

‘The appeal succeeds to the extent indicated above but in the 
circumstances of the - case.each party should bear his own costs in 
this Court. o ae . Me NS 
DKR ee + _ Appeal allowed in part. 

Decree varied, 


. (1) (1896) I. L.-R. 24-Cale. 107. 
` (2) (1911) 1. L. R. 36 Mad. 120. ` 
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CRIMINAL REVISION: 


Before Sir Cie Claus . Rankin, Knight Judge, and Mr, 
' Justice Duval. ' 


| SATISH CHANDRA BOSE 
Y. 


-9 g ; . 
THE CORPORATION OF CALCUTTA.* 


Furisdiction— Demolition of building—Calcutta Municipal Act (II B. C. of 
1923) Secs. 3 (46), 349—-Calcutta Municipal Act a B. C. of 1919), Sec. 
43— New Building? 

According to Sec. 3 Sub-clause 46 of the Calcutta Municipal Act i 1923, 
“New building’? means and includes any building erected from the 
ground upwards after the commencement of this Act and the test whether a build- 
ing is new or not within the meaning of the Act has reference to the date of the 


commencement of the Act. 4 


Where two corrugated ironsheds were completed in 1922 and where before the 
new Act came into operation, a notice was served on the owner of the sheds to 
appear before the Road and Buildings Sub-Committee of the General Committee 
of the Corporation to show cause under Sec. 449 of the old Act. After the 
new Act came into force, he was summoned on several occasions to appear before 
the Committee of the new Corporation. Thereafter on a resolution of the Com- 
mittee, an application was made to the Municipal Magistrate who under section 
363 of the new Act directed the demolition of the sheds. 

_ Held, that the Magistrate had no jurisdiction to pass the order. 


The provisions of section 449 of the old Municipal Act cannot be carried out 
by means of the procedure set forth in section 363 of the new Act. ' 

_ Application for Revision under Sec. 435 of the Code of Criminal 
Procedure. 

The application arises out of an order under section 363 of the, 
Calcutta Municipal-Act of 1923, to demolish two structures. The 
material facts appear from the judgment. 

Babus Bir Bhusan Dutt and Sekhar Cosas Bose for he 


Petitioner. : 
Mr.. B. L. Mitter, (Advocate-General) and Babu Satindra Nath 


Mukherjee for the Opposite party. 
- -The judgments of the Court were as follows : - 


Rankin. J :—In this case, application is made to this Coure in 
connection with an order made by the Municipal moo of 


- *Criminal Revision No. 290 of 1926, against the Grder of A. Hye Esq, Munici- 
pal Magistrate of Calcutta, dated the 2oth January, 1926. » 
e e j 
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Calcutta authorising the Corporation to demolish two unauthorised 
corrugated iron sheds at No. 54 Corporation Street at the éxpense 
of the owner, — namely, the present petitioner—under section 363 of 
the Calcutta Municipal Act of 1923. It is contended on behalf 
of the applicant in revision that that order should be set aside. The 
facts out of which the case arises are admitteg. The two corru- 
gated iron sheds in question are said by the petitioner to have 
been completed in 1922 and it is said on behalf of the epposite party 
that for the present purpose it will be sufficient to say that they 
were completed before the new Act.came into force on the rst of 
April 1924. .. It appears that before this new Act came into opera- 
tion, a notice was served on the petitioner to’ appear before the 
Roads and Buildings Sub-committee of the General Committee -of 
thé Corporation to, show cause under section 449 of the old Munici- 
pal Act, that is to say, Act III (B.C.) of t899. After the. new Act 
came into force, the petitioner was summoned on several occasions 
to appear before the Committee of the new Corporation dealing 
with such matters to show cause why steps should not be taken 
against him under section 363 of the new Act. The petitioner 
does not appear to have made any appearance before the Com- 
mitee and ultimately that Committee resolved on the roth July 1924 
to apply to the Magistrate for an order under section 363 of the new 
Act and that resolution was afterwards confirmed by the Corporation 
itself. Accordingly, the Magistrate having enquired into the matter 
has made the order complained of against the petitioner. The 
question now arises whether the Magistrate had any jurisdiction 
to do so and whether the proceedings were competent proceedings. 
It is quite clear that whereas originally in March r924 proceedings 
were started under the old Act which was then in force, those 
proceedings on the coming into force of the new Act were dropped 
and proceedings were started and continued under section 363 of 
the new Act. Now, the contention on behalf of the petitioner is this 
that in the 46th sub-clause of section 3 of the Calcutta Municipal 
Act of 1923 there is a definition of the phrasé “ New Building” and 
this. definition says it “means and includes any . building 
erected from the ground upwards after the commencement of 
this Act,” in other words, it is said, the test whether a build- 
ing is new or not within the meaning of the Act has 
reference to the date of the commencement of the Act. 
Section 363 says “If the Corporation are satisfied that the erection 
of any new building has been confmenced without obtaining the 


written permission of the Corporation or is being carried on or has 
® . ° 
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been completed otherwjse than in accordance with the particulars CRIMINAL. 
on which such permission was based, then the Corporation may 1926. 
after giving such notice to the owner of it apply to a Magistrate Sei Chandra Fos 


for an order that the building be demolished by the owner or by v. 
: ” . : The Corporation of 
the Corporation at the expense of the owner.” Now, what is said Caleutta. 


« eis that the building fn the presefit case which was completed prior = 
to the commencement of this new Actis not within the scope of aa 7. 
section 363 at ùll because it is not a new building within the meaning 
of the definition ; and, as to that, the learned Advocate-General has 
not attempted to contend the céntrary. He has not contended that 
this building is a new building within the definition given in section 
3. He says, however, that notwithstanding that fact, section 8 of the 
Bengal Generał Clauses Act (I B. C. of 1899) shows that the liability 
as regards the’ demolition is preserved, notwithstanding the new 
Act because, under the previous Act, namely, Act JIL of 1899, the 
liability was established by section 449. That liability continued 
according to the argument of the opposite party but the procedure for 
enforcing the liability has to be distinguished from the liability itself. 
The contention is that what has happened inthis case is that the 
Magistrate has made an order enforcing the liability which existed 
under section 449 of the old Act but in doing that he has applied 
the procedure of the new Act, being the procedure laid down in 
section 363. The question is whether that contention is sustainable 
or not. in my opinion, it is ‘not sustainable. Sec. 449 of the 
Calcutta Municipal Act of 1899 says that “if the General 
Committee are satisfied that the erection of any building has been 
commenced without obtaining the permission of the Chairman or 
in contravention of any order passed by the General Committee, the 
General Committee may apply to, a Magistrate, such Magistrate 
may make an order of demolition.” In the present case, the 
General Committee had come to an end and did not exist at any ® 
material’ time. The General Committee never applied its mind, 
in fact, to the question of this building and it did never make any 
application to the Magistrate: What happened was that the 
Corporation acting in the first instance by a Sub-Committee of 7 
of the new Corporation took steps and made the applicatign to the ° 
Magistrate, and, in my opinion, it is quite impossible to say that, 
in a case such as this, section 449 of the old Act goes on with 
the procedure under Sec. 363 of the new Act made applicable to 
it. In my judgment, the consequences which may follow as regards « 
the case of a building erected" prior to the new Act have nothing 
to do with the duty of this Court in construing the statute. ‘I can 
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appreciate the inconvenience that" would result from the construc- 
tion of the statute as I have stated ; but that does not afthorise 
this Court to permit orders being made by Magistrates when there 
is no jurisdiction to do so. The matter must be set right by the 
legislature. In my judgment, it is quite impossible to carry „out 
the provisions of section 449 ofethe old Aet by mgans of the 
procedure set forth in section 363 of the new Act. For these. 
reasons, it appears,.to me that this Rule shoald be made 
absolute. 

I would just add that the case tœ which we have been referred, 
namely, the case of ‘Ram Gopal Goenka v. The Corporation of 
Calcutta (1) does not appear to have raised the exact question 
that calls for determination in this case, though there is some 
discussion therein with reference to section 449 of the old Act. | 

Duval J :—I agree. ` 
A.C. R. C Rule made absolute, 

(1) (1925) I. Li R. 52 Cale. 962. l 


APPELLATE CIVIL. 


Before Mr. Justice Sukrawardy, and Mr. Justice Graham. 


SRIMATI KAMINI MAYI DEBI 
a ‘ 


U. 


BHUSAN CHANDRA GHOSE.* 


Guardian— Guardian and Wards Act (VINI of 1890), Secs. 19, 39—General 
Rules and Circulars, R. 43—Uncontested proceeding— Proof—Father of the 
minor, if proper guardian—Application to revise ex-parte order—Allegations 
against guardian— Remedy. 

In contested proceedings under the Guardian and Wards Act any particular fact 
or facts may be proved or evidence upon any application may be given by affida- 


gi 


i PTEE from Origitfal Order No. 275 gf 1924 with Application, against the 


order of G. B. Mumford Esq., Additional Judge at Howrah and Hooghly, dated 
the 29th of April, 1924. à e å 
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Whye the father of®the minor is living and is , not incompetent to 
be guardian of the person of the minor, no other person shall ‘be appointed the 
guardian of the person of such minor. Section 19 of the Guardian and Wards Act 
does not restrict the right of the father, though he is the’ natural’ guardian 


under the personal law of the minor to apply to-be appointed guardiam under - 


the Act. Such appoigtment may gonfer on him higher rights than’what he 
possesses as the natural guardian and in dealing with the outer world the 
certificate granted by the Judge confers a greater importance on his power 
than what he possesses as the natural guardian : Bai Tara v. Mohailal Lallu- 
bhai (1), dissented from. , 

When an objector makes an appłication to-revise a previousex parte order 
appointing one ‘guardian, making certain allegations. against .the latter : 


Held that the proper remedy in such a case was under-section 39 of the Act. 
Rashmoni Dasi v. Ganada Sundari Dasi (2), distinguished. and explained. 
Appeal by the objector. 
Application for appointment as a guardian of the person and 
and property of a waiver. 


The material facts appear from the judgment. 
Mr. Manmatha Nath Roy and Babu’ Surya Kumar Aich 7 the 


Appellant. 
Babus, Apurba Charan Mukherjee and Panchanan CHEE for the 
Respondent. . | : 


The judgments of the Court were as follows : 


Suhrawardy, J: ‘This appeal arises out of a proceeding taken. 


under the Guardian and Wards Act before the Additional District 
Judge of Howrah. The minor isa girl of 11 years of the name of 
Rani Dasi, a child widow. The applicant.is‘the tather of the girl 
and the objector (the present appellant) is her mother-in-law. The 
father applied to be appointed guardian of the person and property 
of the minor under Act VIII of * 1890.. An objection was filed on 
behalf of the appellant. On the 2o{h April 1924 a petition was 
presented on behalf of the objector asking for further adjournment 
on.the ground of her illness. The learned, Judge thereupon passed 
the following order. ““Itis unsupported by affidavit or medical 
certificates and she has already had 6 adjournments after filing her 
objection. I decline to grant any further, adjournment. No one 
appears. Case will be disposed of ex parte. _ On filing of necessary 
affidavits today ordered that petitioner be and hereby appointed 
guardian of the person and property of the minor Ranimoni> Dasi 
who will attain majority on 27.6. 33. on his furnishing security to 


(1) (1922) 24 Bom. L. R. 779. . : l ò 
® ° : 
(2) (1914) 20 C. L. J. 213 ; 19 C. W. N. 84. 
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the value of the estate.” An application {t appears was made on 
the 2nd May for a reconsideration of the above order. That 
application has not been placed before us but we are told that it 
was to that effect. Another application was made on the 31st May 
by the objector. complaining of certaig unlawful acts of the respon- 
dent in turning her out of the house. The application of the znd 
May was placed before the Judge on the 7th July 1994 on which 
the Judge refused to rehear the matter of the appoinment of the 
guardian and rejected the’ application. Against the order of the 
29th April 1924 the present appzal has been preferred ani against 
the order of the 7th July 1924 an application for revi$ion under 
section 115 Civil Procedure Code has been filed by the ob- 


jector. 

Inthe appeal it is argued that the learned Judge has not 
observed the provisions of the law as contained in sections 7, 13 
and 17 of the Guardian and Wards Act; or, in other words, he 
should have recorded his reasons for appointing the guardian, he 
should have considered the welfare of the minor in making such 
appointment and he should have taken evidence before passing 
the order of appointing the respondent as guardian of the person 
and property of the minor. It is in effect argued that the order of 
the Judge made on the affidavits filed was w/tva vires. The proce- 
dure followed by the learned Judge is sanctioned by the rules of 
this Court. See General Rules and Circular Orders ( civil ) 
Chapter lI rule 43 which lays down that in uncontested proceedings 
under the Guardian and Wards Act, 1890. any particular fact or 
facts may be proved or evidence upon any application may be 
given by affidavit. 2 

It is next argued that the application by the father for appoint- 
ment as guardian was incompetent and should have been dis- 
missed ; and reliance has been placed in support of this contention 
to the case of Bai Tara v. Mohanlal Lallubhai (1) Macleod C. J. 
in that case observed that an application by a father is not permissible 
in view of the provisions of Sec. 19 of the Act. Shah, J. did not 
express any, opinion on this question and decided the case upon 
the other grounds raised init. I most respectfully say that Iam 
unable to agree with the view adopted by the learned Chief Justice 
in that case. Section 19 of the Guardian and Wards Act says : 
“Nothing in this Chapter shall authorise the Court to appoint or 
declare....... a guardian......... a guattiian of the minor...(b) of a 


minor whose father is living and is not, in the opinion of the Court, 
: ` . 


(1) (1922) 24 Bom. L. R. 779° 
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e 

unfit tg be guardian of she person of the minor.” It seems to me 
that what is meant by the section is that where the father of the 
minor is living and is not incompetent to be the guardian of the 
person of the minor, no other person shall be appointed as guardian 
of the person of such minor. It does not reStrict the right of the 
father though he is the natural "guardian under the personal law of 
the minor, to apply to be appointed guardian under the Gu-rdian 
and Wards Act. Such appointment may confer on him higher 
rights than what he possesses as the natural guardian and in 
dealing with the outer world the certificate granted by the Judge 
confers a greater importance on his powers than what he possesses 
as the natural guardian. 

It is next contended that the appellant as the mother-in-law of 
the girl has the preferential right to be appointed guardian. This 
and the other points noted above were not taken in the grounds of 
appeal filed but we have allowed the learned advocate to argue 
them. In his application for appointment as guardian the respon- 
dent made certain allegations against the objector. The parties 
went to trial with respect to those allegations. The appellant not 
having availed herself of the opportunity of presenting her case 
before the Court, the Court had no other alternative than to pass 
an ex parte order ; and in the circumstances of this case I find that 
there is nothing wrong in the course adopted by the learned Judge. 
The Court below was never called upon to discuss the relative 
fitness for the post of the parties. There is nothing against the 
law therefore in the order passed by the learned Judge appointing 
the respondent as guardian of the minor. 

As to the application in revision, it appears that on the 7th July 
1924 a petition was presented foe adjournment of the matter on 
the ground that the appellant was ill. Along with that petition 
the learned Judge heard the petition filed on the end May Inviting 
him to reconsider the objection. He however held that the 
application was miscenceived. No ground for review was made 
out against his order and he did not find himself disposed to 
interfere in the exercise of his inherent power. In the petition for 
rehearing, the appellant made certain allegations against the 
respondent. The Judge has rightly observed that if these allega- 
tions are true, the remedy lies under section 39 of the Act. “It is 
argued on her behalf that she had no remedy under section 39 and 
therefore the principle of the decision in RaskMmoni Dasi v. Ganada 
Sundari Dasi (1) should apply. That case has no connection 

(1) (1914) 20 C. L. J®213; 18 C. W. N.84. >% 
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whatsoever with the facts of the present case. There an applica- 
tion was made by the minor for revocation of the certificate on the 
ground that she had attained majority before the order appointing 
the’ appellant as her guardian was made. There is no provision 
in the Guardian and Wards Act foran application like that and 
hence it was held that an order passed on Such an *application 
revoking the appointment was not-an order passed under section 39 
of the Act and therefore was not appealable under section 47» 
The order passed was in the exercise of the inherent powers of the 
Court and was good and proper. ‘I fail to see what application 
that decision has to the present case. There are variqgis criticisms 
made against the order passed by the learned Judge on the 7th 
July “1924 but I do not think that they can be heard under 
section 115 C. P. C. 

The result is that this appeal fails and is dismissed with costs. 
We assess the hearing fee at two gold mohurs. The application is. 
also dismissed but without costs. 

Graham, J :—1 agree. 
A. GR. C. 
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Appeal dismissed: Application rejected. 


Before Mr. Justice B. B. Ghose, and Mr. Justice Chakravartt. 
-= SRIMATI ADARPRIYA CHOWDHURANI 
ale . E P, i 
. =. RAMPRATAP AGARWALLA.* 


Appeal—Decree—Appeal not admitted as time barred—Deduction of time 
—Time necessary for obtaining copies of judgment and decree—Applica- 
Jor extension of time—Appellate Court to picts its Opinian—Limitation 
Act (IX of 1908). Sees, 5,12. . 

The order ‘‘ The appeal being time barred is not admitted” 
to a dismissal, of the appeal and is a decree. 

In this case the judgment was delivered on the 6th of October 1923 on which 
date, an application for copies of the judgment and the decree was made, the 
appellant putting ina number of stamps and folios by guess; the decree was 
signed on the Sth October on which date the dppellant’s pleader notified as to the 
number of stamps and ented for preparing the copies; the balance’ of 


amounts 


® Appeal from Appellate Decree No. 503 of 1924, against the decree of .R. E. 
Jack Esq, District Judge of Assam Valley Districts, dated the 29th November 1923, 
refusing to admit the appeak against the decreé of Molavi Zahural Haque, Mun- 
siff of Gauhati, dated the 18th September, 1923. 
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the Stammps and folios were fyed on the 14th of November 1923, the Court CIVIL. 
being closed from the 8th October to the 12th November. It was held that the oa. 
appellant was entitled to deduct the whole period from the 6th October to the 16th sae 
of November, on which date the copy was ready for delivery. aA rane 
When an application is made under section 5 of the Limitation Act for exten- 
` sion of time for filing the appeal, the appellate Court should record its opinion Rampratap 
*as regards that®application even when it is rejected. Apacwaila, 
Appeal by the plaintiff, 


The material facts appear from the judgment. 
Babu Anil Chandra Ray C kantanut ( for Mr. Sahdulla ) for 
the Appellant. 
Mr. Gungda Charan Sen and Babu Manmatha Nath Ray (Jr) 
for the Respondent. 
The judgments of the Court were as follows : 
B. B. Ghose, J. This is an appeal from what must be construed March, 30. 
to be a decree of the District Judge with regard to an appeal which 
was presented to him from a decree of the Munsiff of Gauhati. The 
order of the learned Judge runs thus. "The appeal being time barred 
is not addmitted”. The learned advocate Mr. Gunada Charan Sen for 
the respondents takes a preliminary objection that there is no appeal 
from this order as it is an order of the District Judge refusing to 
admit an appeal. But Mr Sen has not been able to point out any rule 
or order in the Civil Procedure Code under which a Judge on 
appeal may pass such an order that an appeal should not be 
admitted. Obviously, the meaning of the order of the learned 
Judge is that the appeal is dismissed as there is no doubt that the 
appeal was filed with all the necessary preliminaries required under 
order 41 rule (1) of the Code of Civil Procedure. The judgment, 
therefore, amounts to a dismissal of the appeal and it is a decree. 
There being thus a second appeale we have to see whether the 
decision of the learned Judge is right with regard to the question 
of limitation. : 
In this case the judgment of the trial Court was pronounced on 
the 6th of October 1923 On that very day the appellant before us 
who was also appellant before the lower appellate Court applied 
for a copy of the judgment and the decree of the trial Court and the 
appellant also put in a certain number of folios and requisite stamps i 
for copies. The decrees had not then been signed by the learned 
Munsiff so that it was not in existence and the requisite staps 
must have been filed on the 6th October 1923 by guess by* the 
appellant. The decree was signed on the &h October 1923 and 
on that date it appears that it was notified to the appellant’s pleader 
as to the number of stampse and folios necessary for preparing 
copies of both the judgment and, decree. As we have already 
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Civil. stated certain number of stamps and folias were delivered on the 
1926. 6th October. The remaining number of stamps and folios were 
mih filed on the 14th November 1923. It appears that the Court was 


Srimati -Adarpriya 
Chowdhurani closed after the 8th October and reopened on the rath of Noven- 
i . 


Rampratap ber 1923. The copy of the decree was ready for delivery on the 
Agarwalla. 16th November 1923 and the appeal was filed on the mth Novem-* 
B. B. Ghose, y. ber. It appears that the copy of the decree covered only three 
as folios. Itis quite probable that when the folios were filed with 


the ‘application for copy on behalf of the appellant on the 6th 
of October at least three folios weré filed along with the application. 

If that was so, then the appellant was entitled to deduet the period 
from the 6th October to the 16th November 1923 when the copy of 
the decree was ready for delivery under section 12 of the Limitation 
Act. The learned Judge does not seem to have adverted to that 
question. What apparently was done on the 8th was that the 
appellant was notified as regards the requisite number of folios to be 
filed for completing the copy of the judgment and the decree. The 
judgment appears to have required something like 27 folios. 

Assuming that the actual number of folios for the copy of the 
judgment was not filed in proper time that does not debar the 

appellant from deducting the period required for the preparation 

of a copy of the decree for which he must have filed the requisite 

number of folios on the 6th of October. The appeal, therefore, 

in the lower appellate Court appears to have been filed in proper- 
time as deducting the period between the 6th October and the 16th’ 
of November it was filed quite within the period of limitation. 

The judgment and decree of the District Judge must, therefore, 
be set aside and the case is remanded to him to be heard on the 
merits. It is also necessary to‘ observe that the learned Judge did 
not record his opinion as rezards the application which was appa- 

z rently made on beftalf of the appellant for extension of the period 
of time for presenting the appeal under section 5 of the Limitation 
Act. It is desirable that when such an application is made the 
lower appellate Court should record its opinion as regards that 
application even when it is rejected. 


Costs’ of this appeal will abide the final result. 


Chakravarti, J :—I agree. 
A. C. R. C. Appeal allowed : Case remanded. 
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Partition-Tank—Division inconvenient—The Partition Act (Act 1V of 1893), 
Sec. 3 cl {2)—Who can purchase. 
Clause 2 of section 3 of the Partition Act applies to a case where more than one 
‘ co-sharer other than the person-.who has asked for the sale desire to buy the 
share of the party who has asked for the sale. 


Debendra Nath Bhattacharjee v. Haridas Bhattacharjee (1) distinguished. 
Where the 14 annas co-sharer of a tank sued the 2 annas co-sharer praying that 
“he might be allowed to buy up the defendant's two annas share al a valuation by 
the Court or in the alternative the property should be sold to the highest bidder 
and the proceeds distributed amongst the co sharers and the defendant on the 
other hand prayed under Sec. 3 of the Partition Act for the valuation of the 
plaintiff’s share and for leave to buy up the said share at the valuation fixed by 
the Court : * 


Held that the defendant was entitled to buy the share of the plaintiff. 

Appeal by the Defendant. 

Suit for partition of tank. | 

The material facts appear from the judgments of the Court. 

Mr. Dwarka Nath Mitter and Babu Satish Chandra Sinka for 
the Appellant. 

Mr. Sarat Chandra Bose and Babu Narendra Krishna Bose for 
the Respondent. 

The judgments of the Court were 4s follows : 

Cuming J :—In the suit out of which this appeal has arisen 
the plaintiff sued for partition of a certain tank under the provisions 
of Act IV of 1893. The plaintiff was the 14 annas co-sharer and 
the defendant was the 2 annas residue co-sharer. The plaintiff 
asked that he might be allowed to buy up the defendant’s two annas 


share at a valuation by the Court or in the alternative the property 
should be sold to the highest bidder and the proceeds distributed 


i + 
* Appeal from Appellate Decree No 2676 of 1923, against the decree of 


A. M. Ahmed Esq., District Judge of Burdwan, dated the 8th October, 1923, 
# 


reversing that of Babu Nani Gopal Mukherjee, Subordinate Judge, Additional 
Court, Burdwan, dated the 19th August, 1922. 
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CiviL, amongst the co-sharers. The defendant® under section e3 of the 
ioa = Partition Act prayed for a valuation of the plaintiff’s share and for 
pea leave to buy up the said share at the valuation fixed by the 
Atul Chandra Kundu 
D.. Court. 
hand ‘ 
e j The trial Court held that the defendant was entitled to buy the 
Canine ¥ share of the plaintiff and he valued the plaintiff's share at Rs 1400. 
UMIRMZ, Te ` ; ; ; 
—— On appeal the learned District Judge ona consitleration of the 


case of Debendra Nath Bhattacharjee v. Haridas Bhattacharjee (1) 
and on a consideration of the Partition Act held that the defendant 
was not entitled to compel the plaintiff to sell his 14 annas share 
to him at a valuation fixed by the Court. He considered that the . 
proper course would be to direct a sale of the property among the 
co-sharers and it would be given to that share-holder who offered 
to pay the highest price above the valuation made-by the Court. 
A consideration of the Partition Act would make it perfectly clear 
that the learned District Judge has obviously fallen into an error 
in his interpretation both of the case of Debendra Nath Bhatta- 
charjee v. Haridas Bhattacharjee (1) and also of the sections of 
the Partition Act. Section 2 provides .that “whenever in any 
suit for partition it appears to the Court that, by reason of- 
the nature of the property to which the suit relates or of 
the number of the shareholders therein or of any other special 
circumstance, a division of the. property cannot reasonably or 
conveniently be made, and that a sale of the property and 
distribution of the proceeds would be more beneficial for all 
the share-holders the Court may, if it thinks fit, on the request of 
any of such share-holders interested individually or collectively to 
the extent of one moiety or upwards direct a sale of the property 
and a distribution of the proceeds.” Section 3 provides that 
n where a Court has been requested to direct a sale ‘under the - 
foregoing section any other co-sharers may apply for leave to 
buy at a valuation the share or shares of the party or parties asking 
for a sale. Now in this case it was the plaintiff the 14 annas 
co-sharer who asked for a sale. Itis therefore clear from a reading 
; of the section that it was open to the defendant the two annas 
co-sharer to ask that the share of the plaintiff might be sold to him 
at a valuation, 
° „The learned advocate who has appeared for the respondent 
e would seem to contend relying upon clause (2) of section 3 that 
clause 2, section 3 contemplates flowing the plaintiff himself to 
bid apparently for his own share. He would seem to contend that 
e (1) (1910) 13 C. L. §. 322; 15 C: W. N. 552. 
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where two or more co-sharers wish to bid the whole property 
should be put up to auction. Clause 2 of section 3 only applies 
to a case where more than one co-sharer other than the person 
who has asked for the sale desire to buy the share of the party 
who has asked for the sale. The case of Debendra Nath Bhatta- 
charjee v. Haridas Bhattacharjee (1) does not in any way support 
the case of the respondent. All that the decision held was that 
the defendant could not be compelled to transfer his share to the 
plaintiff at a valuation merely because the latter happened to have 
possession of the property at the cemmencement of the action. 
-This‘is not the same thing assaying that the plaintiff cannot be 
compelled “to transfer his share ata valuation to the defendant 
which is clearly provided for in the provisions of the Parti- 
tion Act. - i - 

The result is the appeal must succeed. The order of the 
learned District Judge is set aside and that of the Subordinate 
. Judge is restored. 


The appellant is entitled to his costs both here and in the 
lower appellate Court. 

Page, J :—I agree. 
OR G poaa Appeal allowed. 


(1) (tgto) 13 C. L. J. 3223; 15 C. W. N. 552. 
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[ON APPEAL FROM THE HIGH Court or PUDICATURE AT FORT 


e 
_ WiLLIAM IN BENGAL. | 


Limittation-~Hindu Will—RBequest of dwelling-house to widow for life-—Exe- 
cution sale of eldest son’s interest thercin— Widow and eldest son in occu- 
patton-——Purchaser re-selling after 18 years without entering into possession — 
Eldest son's claim to ownership by adverse possession— Widows title— 
Splitting up of fee simple. 


The will of a Hindu testator, who died in 1838, directed inter alia as follows. 
(see clause reproduced in judgment, below). 


In 1898, a decree was made in a partition suit, allotting to the testator’s eldest 
son (plaintiff appellant) the said “three-storied portion of the house” subject 
to the right of residence therein of the testator’s eldest widow. In 1898, the 
eldest son’s right, title, and interest in the said ‘“‘three-storied portion” was 
sold in execution of a decree against him, and the document of purchase express- 
editto be subject, again, to the widow’s right of residence therein for her 
life, and she continued thereafter, as befére, in occupation with the eldest son, 
the purchaser not taking any steps to evict her or occupy it. 


In 1917, the purchaser re-sold the property to the testator’s younger son 
and thereupon the eldest son instituted the present suit for a declaration of 
his title to the property, claiming that hg had been since 1899 in possession there- 
of adversely to the -purchaser at the execution-sale, and had thereby acquired 
a complete title thereto against him and the new purchaser by reason of his occu- 
pation for more than 12 years. The Subordinate Judge, Alipore, decreed the 
suit, holding that, under the will, the widow only took a Hindu widow’s right of 
residence in the part allotted to her, but that as the eldest son had also lived there 
as he had the right to do with her, tbe title of the purchaser was extinguished 
before he resold to the younger son. On appeal the High Court (Mookerjee and 
Rankin, JJ.),dismissed the suit, holding that the eldest son’s vested interest in 
“the three-storeyed portion of the house’’ was subject to the widow’s right of 
residence therein, and that neither he nor the purchaser of his interest at the 
execution-sale had any rights of possession during her life, any joint occupation 
by the eldest son being attributable to her leave and license ; 


Held, affirming the judgment of the HigheCourt, that the widow has by will, 
and quite independently of any rule of Hindu law the exclusive right of occupation 
of the property for life, ane that the possession of the eldest som was by her 
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permission, and not adversetis against the purchaser and did not affect his title, 
which passed by the sale to the execution-purchaser. 

Under the Hindu Law, there is no question of splitting up the fee simple and 
of creating a freehold estate for life. The fee is not permitted to be split up, but 
a burden is created which confers full life interest. 

Appeal from a decree of:the High Court (Mookerjee and Rankin 
JJ) dated the 2gth June, 1923, reversing a decree of the Subordi- 
nate Judge, Alipur (H. C Gupta Esq.) dated the znd February 
1921, 

> The facts are set out in = head-note, and in their Lordships’ 
judgment. 

K. Broton for the Adani The younger son’s vendor had 
in 1917 no subsisting title to the property, for the appellant was in 
possession adversely to him and his vendor. The Subordinate 
Judge, in decreeing the declaration prayed for, rightly construed 
the testator’s will with reference to the Hindu law as to a widow's 
right of residence. 


L. de Gruyther K. C. and E. B Raikes for the First Respondent 
(younger son): The appellant had not, and could not, have posses- 
sioz of the “ three-storeyed portion the house” in his own right 
during the life time of the widow and while she was in possession. 
Any possession which he had was not adverse to this respondent, or 
his predecessor in title the execution purchaser. And neither this 
respondent nor his predecssor in title had any right ‘to possession 
during the widow’s life. - : a -r 

The judgment of the Board was delivered by 

Viscount Haldane. This is an appeal from a decree of the 
High Court at Calcutta, dated the 29th June, 1923 which reversed 
a decree of the Subordinate Judge „of the 24 Parganas, dated the 
and February, 1921, who dismissed the suit. The question was 
whether the appellant had acquired: a title to certain property by 
adverse possession. . The property consists of what has been called 
the three-storied portion of a house in Ram Kamal Mukherjee’s 
Street in Calcutta. ‘The house belonged to one Digambar Das, who 
died: in 1888, leaving a will, The appellant is his eldest son, the 
first respondent is his younger son, and the second respondent 
is the appellant’s mother. The question is, What was the state of 
the title under the will? The relevant words are these :— , 

“ My elder wife shall have the right of residence for the term of 
her natural life in the three storied portion and my younger wife in 
the two storied portion of my House No. 35, Ram Kamal Mukher- 
jee’s Street. I direct my executor to pay into the hands of the said 
Shama Churn Bose the sym of 33000 Rupees to complete the un- 
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finished portions of the three storied portion eof my said house No. 
35, Ram Kamal Mukherjee’s Street.” 


What happened was that in 1898 there was a partition suit 
instituted in the High Court by the appellant, in which a decree 
was passed allotting to him the threesstoried poytion of the house, 
subject to the right of residence of his mother during her life. 
In 1899 the right, title and interest of the appellantin the three- 
storied portion of the house was sold in execution of a decree and 
purchased by one Prince Kumar Kader Meerza. The purchase 
was expressed to be subject to the right of residence of the widow. 
‘Before and ever since the sale, the widow has been residing in the 
three-storied portion of the house, and there has been no attempt 
to evict her or to enter into occupation by the purchaser. On the 
14th September 1917, the purchaser resold to the respondent, 
the younger half-brother of the appellant. Then the suit was 
brought, the basis of the claim being that ever since the purchase 
by Prince Kumar Kader Meerza, the appellant had been in posses- 
sion of the house adversely to the purchaser and had thus acquired 
a complete title before the purchase by the respondent, which 
was more than twelve years later. The Subordinate Judge 
thought that all the widow took under the will was a Hindu ‘widow’s 
right of residence in the part allotted to her and that, therefore, 
the purchaser had the right to live in the three-storied portion of 
the house with her, and that, if the appellant lived there, the 
title of the purchaser was extinguished before he resold to the 
respondent ; but the High Court took a different view. They said 
that the question was one simply of the construction of this Hindu 
will, and the leamed Judges, Mr. Justice Mookerjee and Mr. 
Justice Rankin, decided that the gift to the widow was for her 
life and the title of the .widow was to occupy the whole of the 
three-storied portion of the house and that no question arose as to 
any other right of a widow to have a residence provided for her 
under the general Hindu law. What there really is is a gift which 
indicates the intention of the testator to allow his widow to occupy 
the whole of the three-storied portion of the house as her exclusive 
residence. Under the Hindu law, unlike the law of this country, 
these is no question of splitting up the fee simple and of crea- 
ting „a. freehold estate for life. A nearer analogy is the law of 
Scotland, under which, as under the Indian law, the fee is not 
permitted to be split. up, but .a burtlen is created which confers 
a full Afe interest. Here what the learned Judges have held is that 
` 
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asa matter of intention this widow was entitled to reside in the P. C. 
house and reside in ‘it AEs y: That.is very definitely stated .in 1926. 

wure? 
the judgment. Annada Penas Das 


In these circumstances their Lordships think :that the words 
of the document are such as to justify the conclusion arrived-at by ane Prashad oas 
the two Judge? in the High Court, and did not justify the conclu- Viscount Haldane. 
sion arrived at by the Subordinate Judge. They will, therefore, E 
humbly advise His Majesty that the appeal Should be dismissed 
with costs. 

Theodore Bell & Co: Solicitors for the Appellant. 

Watkins &» Hunter . Solicitors for the rst Respondent. ` : 
A. DE M. : E Appeal dis missed 


PRESENT: Zord Blanesburgh, Lord Darling, Sir John Edge, 
Mr. Ameer Ali and Lord Salvesen. - 


BAI NAGUBAI MANGLORKAR 
y, 


BAI MONGHIBAI AND OTHERS,* 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE AT BOMBAY] ai 
i 1926. 
Hindu Law--Concubine ( ‘‘Avaruddha Strg’)- Right to maintenance from San 
deceased paramour’s estate—Concubine and harlot, distinction between. . March, 18, 19, 22, 23 
. : 2 April, 29. 
Under Hindu Law, a woman who has lived consistently with, though not in i r 


the same house as her paramour until his death, as- his permanent concubine 
(“‘avarudha stri,) and observed fidelity to him, is, upon his death, entitled to 
maintenance out of his estate. "Slavery being no longer existent In India, and the 
concubine no longer being a slave of the household as in ancient times, her com- 
mon residence with the paramour and the rest of his family is no longer essential 
for ensuring her right to such maintenance, so long as the -concubinage js perma» . 
nent, and her sexual fidelity to him be preserved. 

Ningareddi v. Lakshmawa, (1), approved. i ; a 

The persons denoted by ‘ concubine’ had, and have still where it remains 
applicable, a recognised status below that of wife and above that of harlot. The 
distinction of the concubine from harlotjs due to a modified chastity, in that 


she is affected to one man only although in an irregular union merely. 
-0 


(1) (1901) J. L. R. 26 Bom. 163 P ù 
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Appeal from a decree of the High Céurt, Appellate Jjrisdiction 
(Shah. Ag. C. J, and Crump, J.) dated the ith August, -1922, 
reversing a decree of the same Court in its Original Jurisdiction 
(Kanga, J.) dated the 25th November roar. 


The material facts of the casg appear from the judgment of their . 
Lordships. 


E. B. Raikes for the Appellant :—The appell@nt, even on the 
facts found by the Appeal Court was entitled to mainte- 
nance; in any event, she was so entitled on the facts found 
by the trial Judge, and the Appeal Court was wrong in . differ- 
ing from him on the facts, as they were likewise in allowing a 
new case of mixed law and fact, not raised on the issues, to ‘be put 
forward in appeal. Neither the texts of the Mayuka and the 
Mitakshara, nor the cases cited : Khemkor v. Umtashankar (1) ; 
Vrandavandas v. Yamunabat (2); Yashkvantrav v. Kashibai (3) ; 
Ningaredai v. Lakshmawa (4); Salu v. Hari (5) warrant the limita- 
tion put by the Appeal Court on a Hindu concubine’s right of 
maintenance and such restriction is opposed to the whole tendency 
of modern Hindu law. In any event, the explanation of “ avaru- 
ddha” by Nilakantha in the Mayuka is conclusive in her favour, and 
governs the case. 


L. de Gruyther, K. C, Lowndes, K. C, and J. M Parikh for the 
Respondents: The appellant was, as found by the Appeal Court, 
merely the deceased mistress, and there being no text of Hindu law, 
as administered in Bombay, entitling her to any maintenance from 
the deceased’s estate a decree for her claim would be against pub- 
lic policy. The Mitakshara and Mayuka apply, if at all, to a Hindu 
dying sonless or to a woman yho is “ avaruddha stri” -— neither of 
which are the cases here ; and the texts certainly have no applica- 
tion where, as here, the deceased has disposed of -his property by 
will without providing: for his mistress. The Appeal Court has 
found on the facts that she did not live with the deceased openly 
as a member of his family, and was neither known nor recognised as 
a dependent member of his family, and she is not one of the class 
of women referred to in the said texts. She isnot entitled to main- 
tenance as a possible female heir, but, at most, to a subsistence- 
ajlowance for food and raiment only. 


“(In the course of the argument, the following treatises and 


(1) (1873) 10 Bom. H. C. R. 381. (8) (1875) 12 Bom. H C. R. 229 
(3) (1887) L L. R 12 Bom 26. (4) (1901) L L. R. 26 Bom. 163. 
(5) (1877) P. Je 34 q 


+ 
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commentaries were also cited to their Lordships: Mulla’s Hindu 
law (3rd Edn), Art. 459, P. 432, Mayne’s. Hindu Law (8th Edn.) p. 
620 ; Stokes’ Hindu Law, Mifakshara, p. 435, Ch. II, Art, To, 
paras 27-28; Gharpure’s Translation of Mitakshara, p. 406, 
Mandlik’s Hindu law,, p, 70- 

e «The judgment of the*Board was felivered by. 

Lord Darling. This is an appeal in forma pauperis by special 
leave from a detree of the High Court dated the rith August, 
1922, which reversed a decree of that Court in its Original 
Jurisdiction dated the 25th November, 1921. 

The question in the appeal is whether the appellant is entitled 
to maintenance from the estate of one Vasanji Madhavji Thaker, 
deceased. 

The appellant is a member of the Gurav caste of Hindus, and 
at the age of twelve years was given into the keeping of a Shethia, 
or rich Hindu, named Gopal Mulji, and lived with him for twelve 
years and bore him two children, and during that time made the 
acquaintance of the deceased, who was a friend of his and used to 
accompany him occasionally when he visited her. 

The deceased was a very wealthy Hindoo of the Lohana 
caste, who was married but on bad terms with his wife (with whom 
he did not cohabit) and her two sons, whom by his will he 
afterwards: practically disinherited. He was from Guzerath and 
lived in Bombay, and was therefore governed oy the Mayukha. 

The appellant, when of the age of about twenty-six, had to 
leave Gopal Mulji because of ill-treatment by him. 

The deceased then took her under his protection and she lived 
with him on terms of affection on either side for at least.five years 
before his death, bore him a daughter, jwas faithful to him during his 

‘ life, and has been faithful to his memory since his death. Such was 
the esteem of the deceased for the appellant that he would have 
married her had not their difference of caste made it impossible. 
After his death she applied to his executors for maintenance 
and to his widow and issue to admit her claim thereto, and on 
their failure to comply with her request she instituted the present 
suit, claiming maintenance as a Hindu concubine of the deceased 
in his sole keeping till his death. The respondents put in written 
statements in which they alleged that the appellant was a pros 
titute and was not faithful to the deceased during his life and had 
not led a chaste life since his death, but they did not deny that the 
facts alleged by her, if proved, wotld entitle her to maintenance. 
The following are the issues raised—by counsel for ethe 
respondents—with the findings of each Court thereon :— 
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(1) Whether the plaintiff (appellant), was in the sole ae of 
the deceased before his death. ws 

Both: Courts. Yes. . » 

(2) Whether the deceased paid to the plaintiff a fixed monthly 
allowance of Rs. 400 per month prior to his death. i 

rst Court. Payments made averaging Kes. 400 per month , 

2nd Court. Payments were made ; exact amount not material. 

(3) Whether the plaintiff has continued to bt chaste after the 
death of the deceased. 

Both Courts. Yes. . 


(4)-Whether the plaintiff is entitled to any and whaj maintenance. 

ast Court. Yes; reference as to amount. 

znd Court. No. . 

At the trial it was proved that the deceased forthe last five 
or six years of his life, if not for longer, had left his family house’ 
in‘ the occupation of his wife and her children and was residing 
almost, if not entirely, with the appellant in a house rented in her 
name, that he had engaged a governess to teach her and her 
daughter, that he kept a motor car for his and her use, and that 
he took her up country with him and told his friends to call on 
him'at the house where she lived, that his sons visited him there, 
and that he was nursed there during his last illness and only 
removed shortly before his death. 

The Trial Judge in. his judgment defined the legal position to 
be that, where a Hindu woman has been kept by a Hindu till his 
death as his permanent concubine-—as-he found was the fact-in 
regard to the appellant his estate is liable for her maintenance in 
the hands of those who take it, even though the connection with 
her was an adulterous one, hut that her right to maintenance is 
conditional upon her chastity. - 

He stated that the appellant gave her evidence in a very A 
forward manner and that he believed her, that he thought all the 
evidence on her behalf truthful, and he disbelieyed the evidence on 
the other side. ° 


` He-held that it was established that Vasanji did not care for 
his family, nor they for him, and that he looked to the appellant as 
the person who was a member of his family and looked to her for 
mursing. He passed a decree in appellant’s favour for maintenance 
and directed a reference to ascertain its amount. 

The respondents 3, 4 and A appealed but did not in their 
grounds of appeal suggest that "if the Trial Judge’s finding of 
fact*were correct, the appellant was, not eptitled to maintenance. 

p ' 
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At the hearing of thẹappeal the Appellate Court adopted a new 
contention put forward on behalf of the respondents 3-5 by a 
counsel who had not appeared for them at the trial. That conten- 
tion was that the Hindu concubine of a Hindu, though faithful to 
him till his death, was not entitled to maintenance from his estate 
unless she Was avan@iha. The ‘Appellate Court held that this term 
is in law applicable only to a woman openly kept by a Hindu in his 
own family and as a member of his family. They found on the 
evidence that the plaintiff was in the exclusive keeping of the 
deceased during the last four dr five years immediately before his 
death in thasense that she consorted with him alone during that 
time, but that the deceased did not make the plaintiff's house his 
residence, that the connection between the deceased and the plain- 
tiff was not perfectly open and recognised and was nothing more 
than that which a man might have with a woman who was his kept 
mistress livirig outside his house and unknown to his family. They 
also found that the plaintiff was not openly kept by the deceased 
“in his own family and as a member of the family,” that: she was 
not his “ dependent” and was not known as such to all concerned 
and that she had not accepted practically the obligation of a 
family life, but was merely a kept mistress of the deceased. 
The Learned Judges stated that the question whether 
a mistress of a Hindu in the position of the plaintiff was entitled 
to maintenance had not been previously decided by the High 
Court. They held that only a woman who was in the posi- 
tion of an avaruddhu stri to the deceased was entitled to any 
maintenance against his estate in the hands of his heirs, that the 
expression avaruddha stri meant at the present time a woman who 
openly lived as a wife though nat legally married, and as a mem- 
ber of the family in the house of the man, and was recognised by 
all concerned as his permanent concubine. 


Having come to this conclusion, they scrutinised the evidence 
(which was given when no such question had been raised) to find 


out whether the appellant had been so kept. As to the effect of 


this evidence Shah A. C. J. differed in certain points from the 
“Trial Judge ; but Crump J, accepted his ‘findings, yet dound that 
even on them the appellant was not entitled to maintenance. The 
High Court on appeal accordingly dismissed her suit. -@ 

From their decree dated the rith August, 4922, the appellant, 
after obtaining a certificate under sections 10g and rro ‘of 
the Civil Procedure’ Code, obtained onthe 28th November, 1922, 
special leave to appeal in orma pauperis, and she submits that her 
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P. C. appeal should be allowed and the decree of the Trial Judge 
1526, restored. ° 
ae Nagubai The question now to be decided upon this evidence is whether 
Manglorkar the appellant is entitled to maintenance out of the estate of the 


Bei Monghibai. deceased, and this, as appears from the judgments delivered in the 

i =. Court of Appeal, depends upon whether upon the facts proved, she , , 

Lord Darling ; : í : ; iga 

h was in a strict sense, according to the Hindu law, as prevailing 

in Bombay, the “permanent concubine” of deceased This word 
concubine has long hada definite meaning, whether expressed in 
the language of India or of Europe. The persons denoted by it 
had, and have still where it remains applicable, a recognised status 
below that of wife and above that of harlot. In the? Glossary of 
Ducange, under the title Concudina, we read that Pedlex honestior 
est quam Amica, ut quae. accidat proprius ad uxoris naturam : and 
this, it would seem, is because uxor nomen est dignitatis non volu- 
ptatis. Almost a wife, according to ancient authorities, the 
distinction of the concubine from harlots was due to a modified 
chastity, in that shs was affected to one man only, although in an 
irregular union merely. So Bracton is quoted by Ducange as 
writing, Hadem etjam concubina legitima dicitur ad discrimen ejus 
guae quaesium jacit. Warlots solicited to immorality ; concubines 
were reserved by one man. 


The law, which must decide this case, originated in the sayings 
of almost immemorial sages, but has long been condensed into such 
treatises as the Miżakskara and the Mayuka, The relevant passages 
from the Mitakskara are, in the judgment of the Court of Appeal, 
thus quoted from Stokes’ Hindu Law: — 

“ Heirless property goes to the king, deducting, however, a sub: 
sistence for the females as well qs the funeral charges . . . the 
expression ‘ deducting, however, a subsistence for the females as 

° well as the funeral charges’ is explained as excluding or setting apart 
a sufficiency for the food and raiment of the women, and as much as 
may be requisite for the funeral repasts and other obsequies in 

honour of the late owner, the residue goes to the king Bi 
“This relates to women kept in concubinage ; for the term 
employed is ‘ females’ (yoshid). The text of ‘ Narada’ likewise 
relates to concubines ; since the word there used is ‘woman’ (stri) 
. «+ Butaking whois attentive to the obligations of duty 
s should give a maintenance to the women of such persons.” The 
words used for “ women kept in concubinage? and “concubines” 
in the original are “avaruddha $tri” “ Vijnaneswara” there 
clearly explains the meaning of the word stri” in “Narada’s™ text, 

i ` 
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and the word “ yoshid” eused in Katyayana’s text as including 
“ avaruddha stri.” The text of “ Narada” in para, 7 of the same 
section of the “ Mitakshara” runs as follows+-=““hus Narada has 
stated the succession of brothers, though a wife be living ; arid has 
directed the assignment of a maintenance only to widows. Among 

* * brothers, if 2ny one die without issue, or enter a religious order, let 
the rest of the brethren divide his wealth, except the wife’s sepa- 
rate property. Let them allow a maintenance to his women for 
life, provided these preserve unsullied the bed of their lord.” 

“ The women or female slaves being unequal (in number, to the 
shares), must not be divided by the value, but should be employed 
in labour (for the co-heirs) alternately. But women (adulteresses 
or others) kept in concubinage by the father must not be shared by 
the sons, though equal in number; for the text of Gautama 
forbids it.” 

The Appeal Court decided, and their Lordships agree with 
them, that the right to maintenance, such as is here claimed, is 
limited to those women who amongst Hindus are properly called 
avaruddha ;a word ordinarily and accurately rendered by “ con- 
cibine” in English. Avaraddha has been defined by various writers, 
and the Appeal Court approved of this definition taken from page 
4c6 of Gharpure’s Translation of the Vyavahara Adhyaya of the 
Mitakshara, “ Avavuddha stri means women who are the protected 
slaves of another,” and Shah A.C. J. quotes with approval these 
words from the commentary on the word avaruddta. “ These 
very women are prohibited by the master from intercourse with 
other men, with an injunction to stay at home, with the object of 

avoiding any lapse of service. These are known as avaruddha 
or protected slaves,” ° 

" As Shah A. C. J. points out in his judgment, the Mayuka is on 
this point in agreement with the Mitakshara ; and he quotes from 
Mandlik’s Hindu Law, p. 70, this passage :— 

‘t Striyah are female’slaves. When uneven in number, they are 
to be made to work by turns as may be found workable ; when 
even in number, they are to be divided. The kept mistresses ofthe 
father, however, though even in number should not be divided, as 
directed by the following text of Gautama :—‘There is no civiton 
of women appointed by the father for enjoyment. ” 

These latter words are evidently a recognition of the manifest 


impropriety of allotting to sons the concubines of their father— 


women who might very well be mothers of the half brothers of these 


same song. j 
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in the judgment of the Appeal Court i is essential that to be 
avaruddha stri or concubine, entitled to maintenance, ie woman 
must be, in the words of Shah A. C. J, “a continuously kept 
concubine, 2 woman in open residence and avowed connection with 
the man.” That originally such women were slaves and necessarily 
resident in the house as members of the family, is cértain But 


slavery no longer exists in India, so it is now contended that the. 


avaruddha stri, though free women, must yet be subject to such 
restraint as is involved in living as a member of the family ; which 
in this case would mean living in “the same house with the wife 
and children of the deceased man. It is unnecessary eo hold here 
that avaruddha does now, as Mr. Raikes suggested, mean no more 
than kept and reserved for the sexual enjoyment of one man, to 
whom the mistress remains faithful ; for all the facts of this case, 
even as accepted by the Court of Appeal, go far beyond any such 
mere reservation. In the Court of Appeal, Shah A. C. J. used 
these words :=+ l : 

“Taking a broad view of the case, I am satisfied that plaintiff was 
in the exclusive keeping of -the deceased Vasanji during the last 
four or five years prior to his death, in the sense that she consorted 
with him alone during that time. But that connection is not, in my 
opinion, sufficient to bring the case within the scope of ‘the rule 
which entitles a continuously kept c ncubirte to maintenance. I 
may mention that the English expression ‘continuously kept con- 
cubine’ is the nearest approach to the: meaning‘of evaruddha stri. It 
connotes an open residence and avowed connection with the man, 
both of which I think can be fairly said to be* absent in the present 
case. 1 do not desire to lay down any hard and fast rule as to what 
mode of life and character of the connection between the kept wo- 
man and her paramour would be sufficient to constitute her an ‘aga- 
7uddka stri’; that must depend upon the facts and circumstances 
of each case and must be decided as a question of fact on the evi- 
dence.” ye . 

Crump J’s judgment is to the like effect. Both Judges lay much 
stress on the fact that the appellant was not kept in the house of the 
deceased’s family, but in a separate house ; as was the fact. 

Kanga J., the Trial Judge, however, thus ‘deals with that matter 
ang the events of deceased’s last illness :— ' 

“The natural inference from this is that the deceased did not 
tare for the members of his family, and the members of his family 
did not care for him and the deceased looked to the plaintiff as the 
person who was a member of his family andlooked to her for nur- 


sing him.” 
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Their Lordships agree with the Trial Judge in this view of the 
matter. “And so the real question would appear to be whether to be 
of the family the concubine, otherwise entitled to maintenance, 
must reside in the same house with the deceased, together with his 
‘wife and the regular members of his family. Their Lordships are 
ef opinion that such c@mmon residence. is ‘now unnecessary, what- 
eyer: may have been.the:case when the concubine was a slave of the 
household. THe emancipation may have been gradual, as several 
decided cases would indicate, but the case of Mingarreddi v, Lahsh- 
mawa (1), case in the Appellate Court,appears sufficient to establish 
the present pqsition. As the head note expresses it :—- 

“Under Hindu Law a concubine gets. no right of maintenance 

against her paramour unless, having been kept continuously till his 
death, it can be said that the connection had become perma- 
nent.” 
' . The facts ‘of that case, so far as they are relevant to this one, were 
that ‘one Govindraddi had a wife Venkawa, who owing to ill-health, 
left him about the year 1877 and went to reside with her’ parents. 
Govindraddi then took Lakshmawato his house and she lived 
with him as his mistress:;. In 1890, Venkawa, having regained 
her health, rejoined her husband ; but Govindraddi continued 
to visit his mistress! Lakshmawa till his death in 1897. The 
Court decreed maintenance to Lakshmdawa, the concubine. 
In this case the man and the woman were Hindus and the para- 
mour was governed by the law of the Mayuka, and in their Lord- 
ships’ opinion the decision above mentioned is sufficient authority 
for holding that, providing the concubinage be permanent, until the 
death of the paramour, and sexual fidelity to him be preserved, the 
right to maintenance ıs established ;salthough the concubine be not 
kept in the family house of the deceased. This incident of resi- 
dence in the family house was not the essential reason for the right 
to have maintenance from the goods of the deceased paramour, but 
rather a means of ensuriag the qualified chastity of the mistress. 

As the claim of the appellant here had been before the Trial 
Judge resisted mainly on the ground that she had not remained 
chaste and faithful to the deceased, and not definitely on the ground 
that she was never in the position of avavuddka stri (permanent 
concubine) towards him, their Lordships are of opinion that the 
view most favourable to her should be taken in considering the 


evidence going tO prove her exgct position or status resulting from * 


her connection with the deceased. For—had she been duly warned 


(1) (xgo1) I, L. R. 26 Bom. 163. j , 
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—the-appellant. might well have brought emore evidence to fortify 
that contention and going. to prove her precise situation. To their 
Lordships however, it appears that the facts proved or admitted 
are certainly strong enough to bring this case within the rule entit- 
ling the appellant to maintenance out of the the property of 
the deceased, since the findings in her favour go beyohd those held 
sufficient. in the.case of Wingaveddi vy. Lakshmawa (x), by the Court 
of Appeal in Bombay ~a décision whose authority has not been 
questioned. 

Their Lordships will humbly advise His Majesty that the decra 
of the High Court dated the rrth August, 1922,¢ should be set 
aside, except as to the costs of Bai Monghibai, Charandas 
Vasonji Thakkdr Ranchhoddas Vosonji Thakka (minors) 
and- Pragji Dayal Hariani (the order as to which is & 
stand), and that the decree of the High Court in its Original 
Civil Jurisdiction dated the 25th November,’ 1921, should be restored 
The appellant must have her costs of the appeal to the High Court 
and such costs of this appeal as’.she may be ‘entitled to as an 
appellant in forma pauperis, and the respondents Nos. 1, 4, 5 and 
6 will'also have their costs of this ope all such costs to be 
paid out of the estate. i 

Latthey & Hart: Solicitors for the Appa . 

T, L. Wilson & Co: Solicitors for the Rospondents.. 

A. de M: Appeal allowed. 

(1) (1901) I. L, R. 26 Bom. 163. 
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Present: Viscount Dunedjn, Lord Atkinson, and Mr, Ameer Alt, 


SAIYID JOWAD. HUSSAIN. 
F l y: 
o « GENBAN SINGH. AnD, OTHERS 
[On AreraL FROM THE Hick Court AT Patna. | i 


Limitation— Preliminary decree in mortgage suit—Appeal—Application for 
final decree—Preliminary decree in February, 1915 for payment within six 
, month Civil Procedure Code Act (V of 1908) Order 34—-Limitation Act (IX of 

1908) Sch. I. Act. 18Il—Date from which time runs— Appeal is to be against 

decree. 

Where, ina mortgage suit, a preliminary ‘decree is made for payment by the 
mortgagor to the mortgagee, under Order 34 of the’ Civil Procedure Code, of a 
specified sum within a certain period and an appeal from that decree is subsequent- 
ly dismissed, the time for limitation under the ‘Limitation “Act, first schedule, 
Art. 18: (e; g. to obtain a final decree under Order 34, Rule 5) runs, not from 
the date fixed in the original preliminary decree for payment, but from the date 
of the subsequent decree-of the Court of Appeal which dismissed the appeal, this 
latter being the only final decree; Abdul Mejid v. Jawahar Lat (1) followed ; 
Madho Ram v. Nihal Singh (2) over-ruled ; Gajadhar Singh v. Kishan Fiwan 
Lal (3) approved, 


Though the appeal may be rested on an agreement directed to special items, 
it must be against the decree, and the decree atone. 


Appeal from a decree dated the 22nd March 1922 of the e High 
Court (Das and Adami JJ) which dismissed an appeal from a decree 
dated the 30th April 1919 of the Subordinate Judge of Gaya (R. 
Ghose, Esq.) made on an application fora final decree on a mort- 
gage under Order 34, Rule 5 (2) of the, Civil Procedure Code. 


On the 31st March 1906, the appellant borrowed Rs. 2.500 with 
interest at 1034% and.compound interest on the security of a mort- 
gage of certain properties. On the 14th May r1gr4 the mortgagees 
brought a suit on the mortgage-bond against the appellant in’ the 
Court of the Subordinate Judge of Gaya, claiming Rs. 52, 751- 3as. 
6 ps. The appellant contended that he had paid three sums fowards 
the debt, viz. (i) Rs. 1350 on the 8th March 1907 ; (ii) Rs. 11, 
733-8 as. 3 ps. on the’ gth October 1907 ; and (iii) Rs. 8, 127-Sas 
-on the roth September 1908, that these payments ‘had been duly’ 
endorsed on the bond, but that the mortgagees had later erased the 


s * 
e 


(1) (1914) I. L. R. 36 All. 350; 19 C. L. J. 626. 
(2) (1915) L L. R. 38 All, 2%, $3) (1917) J. L. R. 39 All. 641. 
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and and 3rd endorsements, and accordingly allowed in the suit 
for the first payment only. The Subordinate Judge accepted the 
contention of the appellant, and on the 23rd February 1915 made 
the usual preliminary mortgage-decree for payment within 6 months 
of Rs. 15, 620. 2 as. 6 ps. (including interest). The Mortgagees 
appealed against the allowance of the said to items but the High 
Court dismissed their appeal on the 21st May xr917. It was not 
till the zrst February rọrọ that the mortgagees” applied to the 
Subordinate Judge, under Order 34, Rule 5, of the Code of Civil 
Procedure, for the preliminary’ decree to. be made absolute, 
whereupon the appellant contended that their sight to” make 
such application was, under the ‘Limitation, Act, Schedule 
I Art. 181, barred upon the expiry of three years from 


the agrd August. rgr5, the date fixed for payment. Both the 


Subordinate Judge and the High Court overruled .this con- 


- tention, holding that the final decree, from which time could 


begin to run for limitation was that the High Court on the atst 
May 1917 which dismissed the appeal of the mortgagees from the 
original preliminary decree. The appellant now appealed to 
His Majesty in Council. i 

A. Majid for Appellant. The decree nisi having been made 
on the 23rd February r915, and payment thereby fixed for not later 
than the 23rd August 1915, the time for limitation under Art.181 of 
Act IX of 1908, Schedule I expires three years from the latter date. 
There was no application or order of any Court to stay proceedings 
under the decree of the 23rd February 1915, and the mortgagees had 
ample time and opportunity after the High Court judgment of the 
21st May 1917 and before the 23rd August 1918 to apply for an 
absolute decree. The Higie Court has confounded Art. 179 of the 
old Limitation Act (X of 1877) with Art. 181 of the present Act, 
Art. 181 of the present Act corresponds to Art.178 of the old 
Act, and Art.179 of the old Act, which corresponds to Art.82 of 
the present Act, is inapplicable to cases ljke the present. Further, 
the appeal in 1915 was not against the decree as a whole, but as 
against two specific items in the account, and the dismissal of the 
appeal did not affect the preliminary decree; the High Court did 
not affirm it nor had it jurisdiction to do so. Banerji, J. in Gajadhar 


° Singh os. Kishan Jiwan Lal(x) seems to overrule his own earlier 


judgment in Madho Ram v. Nihal Singh (2) but it is submitted 
that the prior judgment is to be preferred. 
_ (1917) I, L. R. 39 All. 641. 
(2) (1915) L L. R. 38 All. a1. ° > 
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A., M. Dunne, K. C. and È. B. ‘Raikes for the Respondents 
referred fo Abdul Majid v. Jawahir Lal (1) 

The judgment of the Board was delivered by 

Viscount Dunedin :—In this case the plaintiffs were mort- 
gagees under a registered mortgage bond granted by the defendant. 


« Shey raisedeaction fr the sum*of Rs. 52,000 odd, said to be due 


under the mortgage. The defendant: denied that the whole sum 
was due, as he Said the plaintiffs had not given him credit for two 
sums of Rs. 11,000 odd and Rs. 8,000 odd, which he had paid, 
such payments having originally ‘been endorsed on the bond, but 
the endorsatiqns having been erased by the plaintiffs. 

The Subordinate Judge gave effect to this contention, but made 
the ordinay preliminary decree for the sum of Rs. 19,000, being 
the ‘sum due, with proper computation of interest, after allowing 
credit for the above-mentioned two sums. The date of this decree 
was 22nd Fe>ruary, 1915. The six months.of grace for payment 
would, therefore, expire on the 22nd August, 1915. The mortgagee 
-appealed against the decree. The appeal was heard, and the 
appeal dismissed on 21st May, 1917. - 

On the 21st February 1919, application was made for a final decree. 
The defendants opposed the application on the ground that it was 
time-barred under Article 18: of the Schedule to the limitation Act 
1908. The terms of that Article of the Schedule are: “ Applications 
for which no period of limitation is provided elsewhere in this 
Schedule ; period of limitation three years; time from which 
period begins to run, when the right to apply accrues.” 

The three years had expired or had, -not expired according as 
computation fell to be made as the defendants urged, from.the time 
fixed for payment by the original deqree, or, as the plaintiffs urged, 
from the date of the dismissal of the appeal. The Subordinate 
Judge gave effect to the contention of the plaintiffs. 

On appeal the Court of Appeal upheld the decision of the 
‘Subordinate Judge. The present appeal is against that judgment 
The point, therefore, is simply whether the’ time runs from the 
expiry of the time fixed by the original preliminary ‘decree or 
from the date when on appeal against: that decree the appeal 
was dismissed. ) 

The appellant’s counsel strenuously urged that the appeal was 
not against the decree, but only against the items in the decree. 
This is a complete misunderstanding. An appeal must be against ae 
decree as pronounced. It may ‘be rested onan argument directed 

(1) (1914) I. L. R. 36 All, 350; 19 C. L. J. 626. ° 
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P. C. to special items, but the appeal itself must þe against the decree, and 
1926. the decree alone. Which date is then to be preferred? - Their 
Saiyid Jo d Jowad Lordships agree entirely with what was said by Banerji J. in the 
Hussain case of Gajadhar Singh v. Kishan Jiwan Lal (r) 
Gendan Singh “Tt seems to me that this 1ule—the rule regulating application for 





OE Tn final decrees in mortgage actions—econtemplaies the pagsing of only, ; 
—— one final decree im a suit for sale upon a mortgage. The essential 
condition to the making of a final decree is the existence of a pre- 
liminary decree which has become conclusive between the parties. 
When an appeal has been preferred, it is the decree of the appellate 
Court which is the final. decree in the cause.” 


e 

These words are all the more weighty that previously the learned 
Judge had in the case of Madho Ram v. Nihal Singh (2) held that 
when there had been an appeal against a preliminary decree, the 
limitation period applicable to an application for final decree ran 
from the expiry of the time for payment fixed by the original decree, 
and not from the disposal on appeal, a view which he ‘candidly 
confessed in this case was erroneous. The point is put with admir- 
able brevity by Tudball J. :— 

“When the Munsif passed the decree it was open to the plaintiff 
or the defendant to accept that decree or to appeal. If an appeal 
is preferred, the final decree'is the deeree of the Appellate Court 
of Final Jurisdiction. When that decree is passed, itis that decree 
and only that which can be made final in the cause between the 


parties.” 

The same view was incidentally taken without comment by this 
Board in the case of Abdul Majid'y. Jawahir Lal (3) 

‘Their Lordships will, therefore, humbly advise His Majesty to 
dismiss the appeal with costs. ® 

T. Page Thomas: Solicitor for Appellant. 


e W. W. Box & Co.: Solicitors for Respondents. ' 
A. de M. Appeal dismissed. 
(1) (1917) L L. R39 All. 641. (2) (igts)*f. L. R. 38 All. zi. 


(3) (1914) 1. L. R. °36 All. 350. 
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PRESENT : Lord Finlays Lord Blanesburgh, Sir John Badge, 
and Mr. Ameer Ali. 


MAHOMED KHALEEL SHIRAZI Ann Sons. | P, C. 
Pe oak: 
re e e i set 
LES TANNERIES LYONNAISES AND ANOTHER ne ae 
s : we 
[On APPEAL FROM THE Hic COURT oF JUDICATURE AT MADRAS] Fuly, 6,7, 8. 
December, 1, 355978 


Breach of contract—Suit for damages ,against two defendants—Trial Fudge 
dismissing suit against defendant 2, but ordering him to pay costs 
—Appeal by b8th defendants to Court of appeal—Decree setting aside order 
against defendant 2 for cost--Appeal to Privy Council—Madras Letters 
Patent, section 39—~Civil -Procedure Code (Aci V of 1908), section 107, and 
O. 41 R. 33-~-Power of Court of appeal to- take further evidence. 


A suit against two defendants for damages for breach of contract having been 
decreed by the trial Judge against defendant 1 with costs, but dismissed (except 
as to costs)'as against defendant 2, both defendants appealed, and the , Court of , 
appeal, after admitting in evidence certain documents not produced or tender- 
ed at the trial, eventually by its judgment modified the decree of the trial Judge 
_ against defendant 1, and dismissed in toto the suit (ie. annulling also the 
order as to payment of costs) as against defendant 2. The plaintiffs then appeal- 
ed to His Majesty in Council : ~ 


Held, the plaintiffs, not having in the first instance appealed against the 
decree of the trial Judge relative to their claim as against defendant 2, were 
debarred from subsequently preferring an appeal from that part of the judgment 
of the Court of appeal which related to that particular claim and, conflrming the 
decree of the trial Judge, dismissed it ; for such appeal was, in effect, an appeal 
from the decree of the trial Judge, and contravened the terms of the Letters 
Patent (Madras), section 39, and the Civil Procedure Code, Order 41, rule 
33 was not intented to apply to such appeal. 


Though, under section 107 of the Civil Broceduiee Code, the Court of appeal 
has power to take additional evidence beyond that adduced before the trial Judge, 

‘ such power should only be rarely and cautiously exercised. 
Appeal from a decree of the High Court, Appellate Jurisdic- 
tion (Coutts Trotter and Ramesan, JJ.) dated the r4th March 1922, 
varying a judgment of the same Court, Original Civil Jurisdiction 


(Phillips, J} dated the 20th October 1920. . í 
The facts appear fully set out in their Lordships judgment., 
The case is only. reported with reference to the point of law. ° 


E B Raikes for Respondent 2 took the preliminary objection 
that the appeal was not competent. The suit was dismissed against ° 
this respondent by the trial Judge, and the appellants not having 
appealed, the decree begame final. Neither the Letters Patent . 
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P.C. (Madras) section 39, nor the Civil Proceduze Code Order 41 rule 33 

1926. confer on the Appellant any further right of appeal. Such® right is 

eheice mhalsal extinct, and his present appeal, in effect, seeks to revive it ; 

Shirazi Gangadhar v. Banabashi (1); and Bhaidss Shibdas v. Bai Gulap (2), 

ee ee Sir G. Lowndes, K, C., K. Brown and T. C. K. Kurup for the 
Lyonnaises Appellants replied. ° ® ® 





A. M: Dunne, K. C., and B. White for Respondent r. 
The judgment of the Board was delivered by ° 
February, a. Sir Jonn Edge :—This isan appeal by the plaintiffs from a decree, 
7 dated the r4th March, 1922, of the High Court at Madras, which was 
made in its Appellate Civil Jurisdiction and varied a decree, dated 
the zoth October, 1920, of a Judge of the same Court, which was 
made in the Ordinary Original Civil Jursdiction of the High Court. 
The appeal arises in a suit which was instituted with the leave 
of the High Court on the 3rd February, 1919, in the Ordinary 
Original Civil Jurisdiction of the High Court by the plaintiffs, who 
live in the city of Madras, to obtain a decree against Les Tanneries 
Lyonnaises and their agent Monsieur J. Marret for money alleged 
to be due to the plaintiffs under a contract for the sale and delivery 
of goat skins under a contract of the 25th May, 1917, and under a 
contract of the 26th January, 1918, for the sale and delivery of 
sheep skins. There was another defendant to the suit named, C. 
Sowrimuthoorya Oodayar, against whom no relief was claimed. The 
suit was tried and the decree of the ‘Trial Judge was made in 
the Ordinary Original Civil Jurisdiction of the High Court. The 
French company carries; on business at Qullins, near Lyons, in 
lrance. Marret and Oodayar live at Pondicherry. The contract 
of the 25th May, 1917, was made by Marret as the agent cf the 
French company with the plgintiffs in the city of Madras, and 
the money which might become due under it was payable at a bank 
° in the city of Madras. The contractof the 26th January, 1918, 
was made by Marret at Pondicherry, and the money which might 
become due under it was payable to the plaintiffs at the bank in the 
city of Madras. ‘The Trial Judge made, on the zoth October, 1920, 
a decree for Rs. 1, 76, 242. o. 5, with interest thereon and for costs 
° against,the French company, and by his decree dismissed the suit 
against Marret and Oodayar, but decreed that Marret should pay to 
the plaintiffs taxed costs and interest thereon. ‘The. plaintiffs did 
not appeal to the High Court against the decree of the Trial Judge 
* dismissing the suit against Marret. They had obtained a decree 


(x) (1914) 22 C. L. J. 390. 
(2) (1921) Le R. 48 L A. 181 3 33 Ce [e J. 488; 
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against the French company for their entire claim, and with that — 


they wére then content. As appears by the record, the French 
company and Marret jointly appealed to the HighCourt against the 
decrees which had been made against them. On that appeal the 
High Court found that the French company was not liable to pay 
„Anything in,grespect of the clajm under the contract of the 26th 
January, r918, and by its decree modified the decree against them 
made in respeat of their liability under the contract of the 25th May, 
1917, with certain costs, and dismissed the suit against Marret and 
Oodayar. Against that decree of the High Court this appeal by the 
plaintiffs has been brought. 


In the High Court Marret on behalf of the French company 
and himself had filed a joint written statement. In this appeal 
for the first time the French company and Marret are represented 
by different counsel instructed by separate firms of solicitors. 
Those learned counsel raised preliminary objections to the appeal, 
the consideration of which their Lordships decided should stand 
over until the arguments on the appeal had been heard Their 
Lordships wiil now state what those preliminary objections were 
and ‘what is their decision on them. Each of the learned counsel 
contended that the suit was not within the cognisance of the High 
Court in its original Civil Jurisdiction. The learned counsel for 
Marret further conténded that this appeal to His Majesty in 
Council is, in effect, an appeal against the decree of the Trial 
Judge dismissing the suit as against Marret, from which decree 
the plaintifs had not appealed, and that such an appeal was not 
allowed by the Code of Civil Procedure, 1908, or by the Letters 
Patent of the High Court. As to the objection that the suit was 
not within the cognisance of the, High Court in its Original Civil 
Jurisdiction, their Lordships find that the contract of the 25th May, 
1917, was made in the city of Madras, and it was agreed that the 
money payable under that contract ‘should be paid in the city of 
Madras, and that it was agreed that the money payable under the 
contract of the 26th "January, 1918, should be paid in the city of 
Madras, and further find that the High Court, under its Letters 
Patent, gave leave.to the plaintiffs to bring the suit in the Ordinary 
Original Civil Jurisdiction of the High Court, and consequently 
hold that the suit was within the cognisance of the High Cougt in 


its Ordinary Original Civil Jurisdiction, and disallow that objection.. 


As to the objection especially raised by the learned counsel far 


Marret, that as the plaintiffs Rad not appealed agairist the decree. 


of the Trial Judge dismissing the suit, excepting as toe costs, 
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against Marret, no appeal lay against hin, their Lordships have 

been referred to the Code of Civil Procedure, Order 41, Rule 33, 
Gangadhar v, Banabashi, (1) and Bhatdas Shivdas v. Bai Gulab (2). 
Their Lordships think that this appeal to His Majesty in Council, 
in so far as Marret is concerned, is, in effect, an appeal direct to 
His Majesty in Council from the deeree of the Trial Judge, which is 
not allowable under the Code of Civil Procedure, 1908, or under the 
Letters Patent of the High Court, and they hold that thé Code of Civil 
Procedure, 1908, Order 41, Rule 33, was not intended to apply to 
such an appeal, and they accordingly decide that the appeal, so far 

as Marret is concerned, should be dismissed, but without costs. 

Their Lordships will now consider the appeal so far as it relates 
to the French company alone. The contract for goat skins of the 
25th May, 1917, was made with the plaintiffs by Marret as the agent 
of the French company, and it is now admitted in this appeal by 
the learned counsel for the French company that Marret, in making 
with the plaintiffs the contract of the 26th January, 1918, for sheep 
skins, was the agent of the French company if he represented that 
he was making it as their agent. 

The appeal involves the consideration of some complicated ques- 
tions of fact. Before referring to the facts now admitted or proved 
at the trial or in the appeal to the High Court, the pleadings filed in 
the suit will, so far as they are material, be mentioned, and an affi- 
davit of documents made by Marret will be referred to, and then 
their Lordships will state who the parties to the suit were, and 
briefly what was the business which each of the parties carried on, 
as these are matters which appear to their Lordships to be more or 
less material in the consideration of the appeal. 

The plaintiffs, alleging in their r plaint that Marret was the agent 
of the French company in making with them the contracts already 
mentioned of the 25th May, 1917, for goat skins and of the 26th 
January, 1918, for sheep skins, and in purchasing the goat skins and 
the sheep skins from the plaintiffs, claimed a decree against. the 
French company and Marret, or either of them, for Rs. 1,70.000, 
and, if necessary, that a decree should be made for such sum as 
might be found to be due, together with interest at 7 per cent. after 
the dates of the respective deliveries of the skins at Pondicherry, 
and for costs, and for such other relief as the nature of the case 
might require. 

. No written statement in answer to the suit, under circumstances 
which will be later mentioned, was filed by Oodayar. The French 


(1) (x14) 22 Ce LJ. 390. (2) (1921) LR. 48 L, A. 181. 
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company and Marret joinjly filed a written statement, by which they 
submitt@d that the leave to sue them in the High Court 
ought not to have been granted and should be revoked, and 
in which they admitted that the contract of the 25th May, 1917, 
for goat skins was entered into by the plaintiffs and the French 


. company threugh Mawet as tbeireagent, and alleged that Oodayar 


was a partner of the plaintiffs and in effect alleged that the money. 
payable to the ‘plaintiffs under that contract were paid either to the 
plaintiffs or to Oodayar as a partner of the plaintiffs, and that noth 
ing was due to the plaintiffs. Asto the claim under the contract 
of the 26th January, 1918, for sheep skins the French company 
and Marret in their joint written statement alleged that the French 
company was not a party to that contract and was not concerned in 
it, and that it was a contract made by Marret on his own behalf and 
not as an agent with the plaintiffs, to whom it was alleged that the 
sheep skins never did belong, and had never been purchased by the 
plaintiffs or on their behalf, and had been bought and paid for by 
Marret with his own money. As later appeared, what was pleaded in 
the joint written statement meant that Marret had purchased the 
sheep skins from Oodayar and had paid Oodayar for them, and 
that nothing was due to the plaintiffs in respect of the sheep skins, 
Marret was examined as a witness in the suit before the Trial 
Judge. His credibility as a witness is one of the serious issues in 
the case. His examination began on the 7th October, 1920. When 
cross-examined he stated that he had been an agent of the French 
company for nine or ten years and had first begun as their agent at 
Pondicherry when he made the contract for the goat skins in May, 
1917. Healso admitted in cross-examination that he told the 
French company from time to time how many skins he sent to 
them and that he had sent 


to them invoices of the skins 
and that he used to write letters on carbon paper to the 
French company in France saying how money _ skins 


were being despatched to them according to the invoices and he 
supposed that the French company received those letters, Marret 
on the 5th March, 1920, signed and swore an affidavit of documents 
in this suit in which not one of those letters or invoices is mention- 
ed. His explanation was that the affidavit was prepared and forward- 
ed to him at Calcutta, where he happened to be, and that he sware 
the affidavit of documents without noticing that it did not mention 
any of those letters or invoices. That is an explanation which their « 
Lordships find it impossible to believe. Any competent and res- 
pectable counsel, vakil, solicitor or other lawyer must, in order to 
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P. C prepare that affidavit of documents, as parteof his duty have asked 

1926. Marret if he had written to his principals in France any letters 
Mahome d Khaleel informing them of the skins which he was shipping at Pondicherry 
Shirazi to them and sending them the invoices of the skins. The French 


V. 
Les Tanneries Company must have received those letters and invoices as they 


Lyonnaises remitted to the bank at Madras “from time®to time Money to paye e 
Sir John Edge. for the skins. Marret must have made and kept copies of those 
pä letters and invoices, but neither they nor any “copy of them 
is mentioned in the affidavit of documents. But on what 
information or lack of informatton the person who prepared ; 
that affidavit acted in preparing it their Lordships go not know. 
Whoever prepared it, it was a misleading and dishonest affidavit. 
And Marret admitted, when cross-examined, that he had read 
through the affidavit before he signed it and that the letters 
which he had written to the French company, and had not been 
disclosed in it, would show the amount of skins which he was ad- 
vising his principals in France, the French company, had been 
shipped. He also swore that the words “ Account Books relating to 
this suit transaction,” in the First Schedule to the affidavit, were 
not in the affidavit when he swore it, but he did not suggest by 
whom they had been added. When that affidavit was filed in Court 
it may have been intended that Marret should produce at the trial 
some account books in support of his case. That affidavit of docu- 
ments was not the only matter as to which the evidence which 
Marret gave in his cross-examination was in the opinion of their 
Lordships unsatisfactory. 





It is now advisable to state who the parties to the suit were and 
what business they respectively or in partnership carried on. ‘The 
plaintiffs are two merchants at® Madras and «carry on business at 
Madras and at Pondicherry under their firm name of Mahomed 
Khaleel Shirazi and Sons. Part of the business of this Shirazi firm 
is the purchasing at Pondicherry and in various districts of India 
of skins of goats, sheep and of other animals, the curing of such 
skins and the sale and exporting of them when cured. The elder 
plaintiff had carried on before 1917 a business at Pondicherry of 
purchasing and selling skins. The plaintiffs purchased a tannery at 
Pondicherry in 1917, and at Pondicherry they sold and 
exported skins on their own account. The plaintiffs in rgt7 
extended their business of tanning skins at Pondicherry by 
taking some tannimg pits near a „tannery which Oodayar had 
_ there. The plaintifs employed Oodayar to manage their 
e tannery at Pondicherry, his remuneration being a one-sixth 


,Oadayar ina conflicting position, 
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share of the net profits af ‘the turnover in. that business,. but 
Oodayar‘had no authority. to receive money due to the plaintiffs 
for skins sold by the plaintifs on their own account, The ' French 
company.carried on: business at Oullins, near Lyons, in ‘France. 
It is admitted that part ofthe business- carried on by the 
‘French company wase the purch’sing of goat skins in India by 
Marrett as their agent.for delivery when cured to the Government of 
France for the dbe of French troops in the- war which began in 
August,.1914. Marret on his own separate behalf’ was an exporter 
of cured: skins from India. Marret- „had his, skins cured by a pro- 
cess. which is described as “ half-tanning” or “pickling” them, which 
made the skins lighter and smallerin volume and easier for ship- 
ment and more valuable. Whether he had invented that method 
‘of curing skins their Lordships do not know, but it was known and 
described as his process. He alleged that he held a patent for that 
method for curing skins, but the attention of their Lordships has 
not been called to any evidence that he-had a- patent for curing 
skins which was in force in British India or in French 
India or elsewhere: Marret and Oodayar agreed to carry 
on at Pondicherry a partnership business for five years from the 
ist July, 1917, for the curing at Oodayar’s tannery by Marret’s 
process or other processes which Marret should find useful of goat 
skins, sheep -skins and heifer skins for export to Japan, each to 
share equally inthe profits. The plaintiffs did not know.of the 
partnership oetween Marret and Oodayar until Marret mentioned it 
in giving evidence at the trial. The document of partnership was 
not disclosed until this: suit was in appeal before the High Court. 
Oodayar was not bound to devote his whole time to the busi- 
ness of the plaintiffs, and he and Marget were entitled to carry on 
that business in partnership without informig the plaintiffs of the 
fact ; but whether it was wise or prudent under the circumstances 
of their connection in business with the plaintiffs to leave the plain- 


tiffs in ignorance of their being: partners in a skin-curing and export- 


ing business is another matter. ‘That gecret _ ‘partnership - placed 


and had much to do with the 
difficulties in which the plaintiffs were involved in their syit. In 
their-Lordships’ opinion the Trial Judge rightly:came to the con- 
clusion on the evidence that Marret and. Oodayar had acted is 
collusion against the plaintiffs. Oodayar carried on a separate 
_ business on his own account at Pondicherry as a tanner. 

Their Lordships do not know what books of account, if any, 
Oodayar kept. Presumably,. as a business man, he would keep 
books of account in which he would enter the accounts of the 
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Pet tannery which he managed for the plaiztiffs, the accounts `of his 

1926 own separate business, and the accounts of his partnership with 
ahenea aiea Marret. Their Lordships do not know how business is carried on 
Shirazi at Pondicherry, but they conceive that the plaintiffs would have 

es ATEA been entitled to examine such accounts, if any, of their tannery 
Lyonnaises business as Oodayar kept. The senior pdttner in*the plaintiffs’ 
Sir Yohn Edge. firm was not called as a witness, but his son, Abdul Hussain 
7 Khaleel, the other plaintiff, swore that those books‘of account had 


not been examined by him or by his father. The plaintiffs were 

very seldom at Pondicherry, and “when they were there their time 

seems to: have been otherwise .employed than gin examining 

accounts. They appearto have had more confidence in Oodayar 

than he deserved. As has been mentioned, Oodayar was a defen- 

dant in this suit, and no relief was claimed against him. He did 

not file a written statement. After the time had expired within 

which Oodayar was entitled as of right to file a written statement, 

he applied to the High Court for leave to file one. That application 

was opposed by the lawyer acting at Madras for the French com- 

pany and Marret, and was dismissed. Oodayar did not appear as a 

witness In this suit, and no application for an order for discovery by 

Oodayar was made or applied for. After all the skins to which this 

suit relates had been delivered, and after the plaintiffs had demand- 

ed to be paid for them, Marret sent to the plaintiffs what he alleged 

was a copy of an account received by him from Oodayar. The evi- — 

dence of Oodayar was available. He was not however, examined as 

a witness at the trial, nor was his evidence taken on commission. 

That copy is exhibit Q, which appears to have been much relied 

upon by the Judges in appeal. That alleged copy of an alleged 

account was not evidence of ¢ransactions which it purported to re- 

present, nor did the plaintiffs admit that it correctly represented 

transactions between themselves and Marret or transactions between 

themselves and Oodayar or between Marret and Oodayar. The 

f plaintiffs, however, put it in evidence ,as an alleged copy of an 

alleged account which Marret had sent to them after disputes as to 

the liabilities of the French company and Marret to the plaintiffs 
had afisen. 

Before considering separately the contracts of the 25th May, 

"1917, and the 26th January, 1918, their Lordships will state, so far 

as it is necessary to do so in this suit, what is the law in India as 

well as in England with regard to payments of debts to a person 

who, as in this suit, is alleged by a debtor to have had the creditor’s 

° _ authority to receive them on his behalf. „It is elementary law that 
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when a creditor sues the debtor for the payment of a debt and the 
defence is that the debtor paid the debt to another person, it is for 
the debtor to prove that the other person had, or had been held out 
to the debtor by the creditor as having had the authority of the 
creditor to receive payment of the debt on behalf of the creditor. 

* In the joint written statement which, according to the record, the 
French company and Marret filed, it was alleged that payments had 
been made to Oodayar as a partner of the plaintiffs. It was proved 
at the trial that Oodayar was not a partner of the plaintiffs in either 
of the contracts with which this suit is concerned. That defence 
was abandoned and it was alleged by Marret in his evidence, as 
their Lordships understood his evidence, that Oodayar had been 
authorised by the plaintiffs to receive the payments on their behalf 
and later that Oodayar had been held out by plaintiffs to him as 
having their authority to receive them. That authority and the 
alleged holding out of it is not admitted and is denied by the plain- 
tiffs, and in their Lordships’ opinion there is no reltable evidence 
that Oodayar ever-had or had been held out as having any such 
authority. 

Their Lordships will now consider the case as to the goat skins, 
and will then consider the case as to the sheep skins. The claim 
in respect of the goat skins arises, as has been mentioned, under a 
contract made on the 25th May, 1917, between the plaintiffs and the 
French company through their agent Marret. That contract was 
made at Madras and is contained in the following two letters :-— 


“Madras, 
25th May, 1917. 
' “Les Tanneries Lyonnaises, Societe Anonyme. 
ad capital de 9,764,000 francs. © 
Ouillins, Rhone, 
France. 
Messrs. Mahomed Khaleel Shirazi and Sons, Madras. 
Dear Sirs, A 


With referencė to our interview, we beg to confirm you 
herewith the conditions by which we came to a conclusion. 
‘The raw goat skins of different places mentioned by ‘us, will 
be purchased by you, on our account and deliver to us in 
Pondicherry. j 
On account of buying and financing, we agree to pay you a 

commission of ten per cent, (to) on the said purchases. 
Our monthly purchases may be of about thirty thousand (30,900) 
skins more or less, if no objections interfere with it, 
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Such business to begin with, on the fst June, 1917, to finish on 
the 31st: December, 1917, and to be continued by mutual consent. 

The skins willbe purchased with our’ consent concerning the 
prices ‘and the q" talities. + 

‘During the above stated Periog thejoods purchased - will. be”.our 


property. a a ae 


The said'skins are to be TE by our process sip your: tannery 
in- ‘Pondicherry, -under ‘our Suen: -and according to our 
instructions. | 

The charges-for the curing, according to the above-stated pro- 
cess, will be Rupees seventeen and a half per hurtdred ordinary 
goat skins (Rs. 17-8-o). 

All expenses of the tannery and for the curing, according the 
said process, to be borne by-you. ` 

For the cost of the goods and the cost of curing, a credit will. be 
opened in. sterling in-a Bank of Calcutta, Bombay, Madras at your 
Choice. 7 Gs oa. -i . 

Such credit to be transferred ` to your account as soon as the 
goods are received by us in Pondicherry. 

Exchange of the' drafts, brokerage and covering expenses done 
with our conseiit-will be borne by us. 

lf, from the time the raw goat skins are delivered in Pondicherry, 
the time exceed two months, an interest of 7 per cent. per annum 
(7%) will be charged to us. j 
The delivery of the goods to be done to us after due payment. 

If during the. way the gcods going to Pondicherry, there be 
any railway or Government restrictions, we will not hold you respon- 
sible for it. ; 

We have no objections*for your tanning sheep skins in the 
tannery as long as it does not interfere with our work. 

Please confirm textually the above agreed conditions. 

Yours faithfully, i 
Per Pro Tanneries Lyonnaises, 
‘ (Signed) J. MARRET. 


ea me 


T'Anneries-Lyonnaises, l , 
cjo J. Marre, ` > E 3 Boog 
Commercial Hotel, Madras.” one ose 
- an “Madras, 
es e 25th May, 1917. 
“wlahomed Khaleed Shirazi and Sons, = — 3 
Telegraphic Address: ‘Khaleel.’ 


.done-with your consent must be -borne by-you. ° 
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To— ée - a z i . -7 g 
ron l À 
Tanneries Lyonnaises, Lyons.. 
Dear Sirs, 
Yours of even date to hand. In reply we have to inform you 
that .we confirm, the same under the conditions mentioned here- 


” under, to wifich we afree upon. °. a 


Conditions. mie 
* The raw gai skins of different places mentioned by you 


r will a purchased by us on your. account and deliver to you at 


Do . : 


_-On aecount of paving and financing, we_ agree to receive a ` 


commission of ten per cent. (10%) for such purchases. 

3, Your. monthly purchases may be about thirty thousand 
(30,000) skins more or less, if no objections interfere with it. 

4. Such business to begin with, on the rst June, 1917, to finish 
on the 3rst December, 1917, and to be continued by mutual con- 
sent. - 
.. The said skins will be purchased with your consent in 
respect of quality and prices. 

6. During the said period .the goods purcheerds for you ue 
be your property. 


7. The said skins will be treated by. your process (half ei w. 


our tannery at Pondicherry under your supervision and according to 
your instructions. ` 

8. . The charges to be paid by you for curing, according: to the 
said process, will be Rupees seventeen and a half (Rs. 17-8-0) for 
hundred (100) ordinary goat skins. . 

g. All expenses of the tannery and for curing one to the 
said process to be borne by us. e À 

to. For the cost of the goods and the cost of curing `a credit 
to be opened by you in sterling in any of the banks in.Calcutta, 
Bombay-or Madras at my choice. | 

TI.. Such credit tọ be transferred to our account as soon as 


-the goods are received by you in Pondicherry., 


12.. Exchange of the-drafts, brokerage .and covering- expenses 


13. If from the time the raw goat skins are delivered in Pondi- 


.cherry exceeds two-months an interest of seven per cent per annum 
" (7%) must be paid by you. 


14. The delivery of the goods to you after the due payment. - 
is. We-cannot stand responsible for transmitting goods to Pondi- 
cherry, if there be any restriction by railway or by any prohibition 
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by Government. We can tan our sheep @ skins dn our tannery at 
Pondicherry provided there would be no ‘disturbance to your 
work, 
i Yours faithfully, 
Mohamed Khaleel Shirazi & Sons.” 


“Our process,” mentioned în Marret’$ letter? and “ your" 


process” mentioned in the plaintiffs’ letter were the process of half 
tanning for which Marret alleges that he had obtained a patent. 
The clauses, unnumbered in Marret’s letter but numbered ro and 
tz in the plaintiffs letter mean,’ as their Lordships construe 
them, that the French company should secure that the payments 
would be duly made by opening an account in sterling at one or 
other of the banks in India mentioned and that the payments 
should be made to the plaintiffs by cheques or orders in their 
favour signed by Marret. The bank which was chosen for that 
purpose was a bank in Madras. Under that contract the plaintiffs 
delivered to the French company at Pondicherry the goat skins in 
respect of which this suit has been brought. There is no dispute 
as to the quantities of goat skins which were delivered under the 
contract. ‘The French company paid through Marret direct to the 
plaintiffs considerable sums under the contract of the 25th May, 
1917, leaving a balance due by them to the plaintiffs under the 
contract of the 25th May, 1917, as correctly found by the Trial 
Judge, of Rs. 81,737-0-9, and as incorrectly found by the High 
Court in the appeal of Rs. 25,824-14-2. The difference between 
the sums of Rs. 81, 737-0-9 and Rs. 25,824-144-2 is explained by the 
facts that the Trial Judge believed the evidence given on behalf 


of the plaintiffs by Abdul Hussain Khaleel, one of the plaintiffs, 


and did not believe the evidence given by Marret, while the 
High Court in appeal believed the evidence given by Marret 
and did not believe the evidence of Abdul Hussain Khaleel, 
and drew incorrect inferences from entries in exhibit Q. 
The difference between the sums of Rs. 81, 737-0-9 and 
Rs. 25, 824-14-2 represents sums of money which on behalf of 
the French company Marret alleged were paid to Oodayar, the 
receipt of which by the plaintiffs is not admitted and is not 
proved. 

Abdul Hussain Khaleel and Marret were examined, and each 
was cross-examined at great length before the Trial Judge, and their 
Lordships, having carefully read the evidence which each of them 
gave, are satisfied that the evidence which was given by Abdul 
Hussafn Khaleel may be trusted as trughful gvidence, and that the 


“ 
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evidence which was given by Marret cannot be regarded as truth- 
ful. Tat was obviously the view which the learned Trial Judge 
took of their evidence. Their Lordships find that the balance 
which was due by the French company to the plaintiffs under the 
contract of the 25th May, 1917, for goat skins was Rs. 81, 737-0-9, 
.as found bysthe Trial Judge. 

What may have led the High Court in the appeal to think that 
Oodayar had tle authority of the plaintiffs to receive payments from 
Marret on behalf of the plaintiffs was a transaction of August, 1917, 
which briefly was as follows :—It will be remembered that under 
the contract of the 25th May, 1917, the French company was not 
entitled to have delivery of any of the goat skins at Pondicherry 
until the contract price of them had been paid to the plaintiffs. In 
August, t917, there were goat skins ready to be delivered 
to the French company at Pondicherry, the contract price of 
which was in rupees 10,800. Marret as the agent of the 
French company was anxious to ship them to France without 
any delay, but there was not then in the bank at Madras 
a balance upon which Marret could draw a cheque in favour of the 
plaintiffs, and he induced Oodayar to let him have delivery of the 
skins for the French company by giving to Oodayar his own cheque 
for Rs. 10,800, to be repaid to him when £2,000 should have been 
paid to the plaintiffs on behalf of the French company. On the 
28th August, 1917, Oodayar from Pondicherry wrote to the plaintiffs 
at Madras informing them that “ Mr. Marret had deposited with me 
Rs. 10,800 to be paid to him after the second remittance of 2,000 
pounds credited in your account.” In reply to that letter on the 29th 
August, 1917, the plaintiffs from Madras wrote to Oodayar at 
Pondicherry as follows :—“ We have noted that Mr. Marret has 
deposited Rs. 10,800 with you. You may. spend those, and when 
£2,000 are received by us, we can send the money from here to be 
paid to Mr. Marret. Please do not draw upon us any further.” 
The £2,000 was apparently credited to the plaintiffs’ account on or 
by the 2nd September, "rory as on that day Oodayar wrote to the 
plaintiffs: ‘‘ As the second 2,000 pounds (is) credited to your 
account, Mr. Marret wants that ro,ooo and odd rupees to pay 
freight for his goods, so please send the same to-morrow.” On the 
3rd September, 1917, the plaintiffs in reply wrote to Oodayar : 
“ On hearing about the credit of £2,000 Mr. Marret wants his 
Rs. 10,000 and odd deposited with you. We have therefore herein 
enclosed a sum of Rs. ro,ooo en thousand) half-notes, the receipt 


' of which kindly acknowledge.” In their Lordships’ opinjon no 
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business man having the; contract of the 2 Sth May, 1917, and those 
facts before him, could come to the conclusion that the *laintiffs 
had held out to Marret that Oodayar had the authority of the plain- 
tiffs to receive payments on their account, and their Lordships 
find that the plaintiffs never did hold Oodayar out as having their 
authority to receive payments on their behalf. There ẹwas another, 
similar transaction, but it would’ not.alter their Lordships’ opinion 
that the plaintiffs had never held Oodayar out to Merret as having 
their authority to receive payments on their account. Whether 
Oodayar ever repaid to Marret any of the sttms which Marret had 
advanced to him in order to get deliveries of skins their Lordships 
do not know. It is possible that they were applied by Marret and 
Oodayar in buying skins for their own business of curing and export- 
ing skins, which began on the rst July, 1917. 


Their Lordships will now consider the contract of the 26th 
January, 1918, as to sheep skins. As introductory to that subject 
they will explain how that contract came to be made. It appears 
from a letter written by Oodayar to the plaintiffs on the rth August 
1917, that Oodayar had been half-tanning sheep skins for the 
plaintiffs by Marret’s process. These sheep skins were exported to 
Japan. There was at that time a prospect ‘of securing a larger _ 
order for skins to be shipped to America. Marret had objected to 
his process being used except for goat skins required for the con- 
tract of the 25th May, t917, and Oodayar in the letter of the 14th 
August, 1917, informed the plaintiffs that Marret would allow the 
process to be used on receiving a commission of 2 annas a skin, 
and that it would be advisable to agree with Marret to give hima 
commission of r anna for each goat and sheep skin half-tanned by 
his process. In that letter of, the rath August, 1917, Oodayar 
said :—~ 

I have written out my opinion, you “may think over the matter 
and do as you please. Now I am half tanning ona small scale. 
But he is not fully aware of the same. I haye been telling him that 
I am doing only roo or so hides. If the thing is done on a large 
scale, he will come to know it somehow. He will give us trouble — 


later on,” 


In reply to that letter the plaintiffs wrote to Oodayar on the 
19h August,. 1917, a letter in which the following passages 


occur i 


3 
+ 


5 “i have receivetl the letter written by you on the r4th' and note 
the.contents; In-perusing it we find that you have ‘written about- 
very great matters. You have writteħ that the gentleman (Marret) 
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objects to the making of HĦalf-tan sheep (skins) and that the patent 
has been registered for sheep and goat (skins) and all. It 
can never be done. He can register only his mark. How can he 
register in respect of other goods ? I simply wrote to you that we 
could do the work in secret without letting the. other Lubbais 
¢tanners) knof. ` °. In a small tannery, sheep half tan may 
be done. There is no fear. There need not be any fear that it is. 
done without his knowledge.” 

Further correspondence between the plaintiffs and Oodayar took 
place on the subject: of half-tanning sheep skins without the know- 
ledge of Marret, Oodayat urging that an arrangement should be 
made with Marret to give him a commission on sheep skins half- 
tanned by his process, and the plaintiffs instructing Oodayar to use 
the process more extensively in half-tanning sheep skins for them to 
export to Japan. 

It appears that about November, 1917, Marret saw some letters 
in Oodayar’s office from which he ascertained that his process was 
being used in half-tanning skins, and at some time between Novem- 
ber, 1917, and the 26th January, 1918, Marret had induced Oodayar 
_ to hand over to him the shipping documents relating to a large con- 
signment of skins which had been shipped and were then in transit 
to Japan on behalf of the plaintiffs, to whom they belonged. On the 
26th January, 1918, there was an angry interview at Pondicherry 
between the plaintiffs and Marret about his process having been 
used in half-tanning sheepskins, and it was arranged that Marret 
should hand over to the plaintiffs those shipping documents belong- 
ing to the plaintiffs which Marret had obtained from Oodayar. 
With them this Board is not concerned, and it was agreed between 
the plaintiffs and Marret as 4nd representing himself to be the agent. 
of the French company that the contract of the asth May, 1917, 
should be extended so as to include sheepskins and other skins, 
and the following two letters in the ee of Marret were 
exchanged between them ; - 


‘* Pondicherry, 
l , 26th January, 1978. 
To— e 
J. Marret, Esquire 
(Tanneries Lyonnaises), 
Pondicherry. 
| Dear Sir, : $ 
With reference to our understanding please instruct your Bans 
kers to transfer to our aceount tite following shipment :— 


$i 


PCy i 
1926. 


nye 
Mahomed Khaleef 
Shirazi 
Vv. 
Les Tanneries 
Lyonnaises. 


Siz Fohn Edge. 


82, 
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1926. 


or 
Mahomed Khaleel 
Shirazi 


J. 
Les Tanneries 
Lyonnatses, 


Sir Fohn Edge. 
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8 Yens. 

25 bales, ro,oco.sheep skins (19,042 Ibs.) aa 7'500 
20 bales, 6,000 dry goat (9,900 | s.) ‘ as B870 
40 bales, 12,000 dry sheep skins (23, 620 lbs). we 9'240 


which were shipped to Mr. M. A. Raza, Yokohama. All the pick- 
led skins shipped to Japan at the “same time remdinfhg your pro-e - 
perty. 
Yours faithfully, 
MAHOMED KHALEEL SHIRAZI & SONS. 
: “ Pondicherry, 
26th January, 7918. 
Messrs. Mahomed Khaleel Shirazi & Sons, 
Pondicherry. 
Dear Sirs, 

I beg to acknowledge receipt of your letter of this day concern- 
ing the skins shipped to Japan,‘and will instruct this day our Bankers 
to transfer or credit your account of all sums referred in the ship- 
ment of the following skins, made to Mr. M. A. Raza, Yokohama. 


Yens. 
25 bales, to,c00 sheep skins (19,042 Ibs.) “wee 7800 
20 bales, 6,000 dry goat (9,900 ibs.) es os» 5'579 
40 bales, 12,000 dry sheep skins (23,620 ibs.) ws 9'240 


All pickled skins shipped to Japan, remaining my property. 
i l Yours faithfully, 
J. MARRET.” 


Mr. Justice Phillips, who tried the suit, was rightly of opinion 
that if Marret made the contract of the 26th January, 1918, as the 
agent of the French company the words “remaining my property ” 
must be taken as meaning the property of his principals the French 
company. It appears from the correspondence that Marret frequent- 
ly referred to himself as meaning the French company. Marret 
when cross-examined admitted that they had the same meaning as 
in the contract of the 25th May, 1917. 


Mr. Justice Phillips found that the contract of the 26th January, 
1918, was made between the plaintiffs and Marret as the agent of the 
French company as a continuation of the contract of the 25th May, 
1917, and their Lordships agree with that finding. He also correct- 
ly found that the price of the sheep skins at Rs. 45 per 100 skins 
with 10 per cent. Commission and Rs. 17-8-0 per roo skins for ' tan- 
ning charges amounted to Rs. 67,326, adding that Rs. 67,326 to the 
Rs. 81,739-0-9 with interest on those. sams at 7 per cent. he, on 


ə 
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zoth October, r920, gave ¢he plaintiffs a decree for Rs. 1,76,242-0-5 P. C. 
with interest thereon at the rate of 6 per cent, per annum from that 1926. 
date to the date of realization. Mr. Justice Phillips dismissed the y 
i ; Mahomed Khaleel 
suit as against Marret and Oodayar, but decreed that the French Shirazi 
company and Marret should pay to the plaintiffs the costs of the suit... Tanneries 
+ ewhen taxed fwith int®rest thereén atthe rate of 6 per cent. per Lyonnaises. 


annum from the date of taxation to the date of realization. Onthe 4, ohn Edge. 
25th August, ¥921, the plaintiffs‘ costs of the suit were taxed at m 
Rs. 4,082-4-0. 
Marret’s defence to the sheepskins claim was that the sheep 
skins belonged to Oodayar and that the plaintiffs had no interest in 
them. That in the opinion of their Lordships was an untrue defence, 
and rightly failed. But the finding of the High Court in Appeal 
was, as their Lordships understand it, that the plaintiffs had made a 
present to Marret of the sheep skins in question in the suit. That 
view their Lordships cannot accept. By the sale of those sheep 
skins in Japan, Marret, when cross-examined, admitted that he had 
made a profit of one lakh of rupees. It is not now disputed that 
the plaintifis had paid the dealers in skins for those sheep 
skins. — 


As their Lordships have said, they cannot regard Marret’s evi- 
dence as truthful. Mr. Justice Phillips did not consider that 
Marret’s evidence could be relied upon. How the High Court in 
appeal came to a different conclusion their Lordships do not under- 
stand. They will now quote briefly from the judgment of Mr. Justice 
Coutts Trotter, from which Mr, Justice Ramasam did not dissent, a 
passage in that judgment which shows what a high opinion 
Mr. Justice Coutts Trotter entertained of the reliability of Marret as 
a witness. It may be observed that Mr. Justice Phillips saw Marret 
when he was being examined and cross-examined and the High 
Court irl appeal had not that advantage. Mr. Justice Coutts Trotter . 
said in his judgment: “I now come to the sheep skins and 
M. Marret’s threats against the plaintiffs for infringing his process in 
respect of them. It seems from the arbitration account to be quite 
clear that these skins were in fact collected from the dealers and 
supplied by the plaintiffs. It is not in the least clear that Me Marret ` 
knew that at the material time. His evidence I think amounts to 
this: When he found himself confronted by a claim in respect bf 
sheep skins which were not touched by the contract he took up an 
alternative attitude, ‘Either these sheep skins donot belong to you, ° 
or if they belonged to you as you now say they formed no part of > 
our contract and you had no bysiness whatever to use my special 
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P. C. process in treating them without my permission.’ I see no reason 


1926. why he should not take that.line, and I do not think that his threats 
Mahomed Khaleel #00ut infringement in any way militate against the view that he 
Shirazi honestly believed that the plaintiffs had no concern with these goods 

oo Téaneries whatever. I am therefore of opinion that the plaintiffs’ case with re- 
Lyonnaises. gard to the sheep skins entirely fatis. e k e 


paT E l 


Sir Fokn Edge. Finally, with regard to the 85 bales of mixed dried sheep and 
goat skins. Though I think that M. Marret had no “right whatever 
to take possession of the documents of title in regard to them, I am 
not prepared to reject his explanation that he believed, however 
wrongly at the time, that the plaintiffs were endeavouring to divert 
to other markets goods which ought to have been delivered to him 
and that he took possession of them in order to strengthen his posi- 
tion in enforcing his claim in respect of the sheep skins. It was no 
doubt an arbitrary and high-handed action, but I see nothing what- 
ever to lead me to suppose that it was a consciously dishonest one.” 
In their Lordships’ opinion it was a dishonest action, as Marret must 
well have known. He could not have believed that he was entitled 
to the shipping documents which belonged to the plaintiffs. 


Their Lordshipè think that in fairness to the French company 
they should state what the French company allege was the position 
in which that company found itself after this appeal to His Majesty 
in Council had been presented. The French company say that they 
were first informed by the solicitors in London appearing for Marret 
that this appeal had been presented, and as their Lordships under- 
stand the French company's statement that company had previously 
no knowledge that a suit against them and Marret had been brought. 
The French company say that the proceedings in the suit in Madras 
were defended by Marret without the knowledge or consent of the 
French company, and that on receiving that information from 
Marret’s London solicitors that this appeal had been presented, the 
French company was advised that they should be separately re- 
presented in this appeal, and instructed their London agents that 
their case in the appeal should be settled and lodged with all due 
expedition. If facts could have been proved which would have 
justified application to amend the decree no such application was 
made. 


: There is one other question raised by the appellants in this 
appeal. It relates to the admission in evidence by the Court of 
Appeal of documents which were not in evidence before the Trial 
Judge. The High Court asa Court of Appeal in this suit had, 
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under section, 107. of the Gode of Civil Procedure, .1908, power to 
take ad&itional evidence. In their Lordships’ opinion it is a- power 


= which should be exercised by a Court of Appeal with much caution 


and only in suits where it is satisfied that in the interests of justice 
it should be exercised, and that such additional evidence when ad- 
mitted will be evidence which, if produced at the trial, would have 
been admissible. The additional evidence admission of which is 
complained of bn behalf of the appellants, however much it may 
have have affected the judgments in the Court of Appeal, has not 
affected the judgment of their Lerdships in the slightest degree. 


Their Lordships will humbly advise His Majesty that the appeal, 
so far as it relates to Les Tanneries Lyonnaises, should be allowed, 
and the decree of the High Court in appeal should be set aside 
against both respondents, with costs payable by Les Tanneries 
Lyonnaises, and the decree of Mr. Justice Phillips should be 
restored and affirmed, and that the appeal, so far as it relates to 
Monsieur J. Marret, should, save as aforesaid, be dismissed 
without costs. The respondents, Les Tanneries Lyonnaises, should 
pay to the appellants their costs in the High Court and in this 
appeal. 


D. Grant: Solicitor for the Appellants. 
Thompson Quarrell & Atineavi : Solicitors forthe Respondents. 
Josselyn and Attneave : Solicitors for Respondent No. 2. 

A. de M. | Appeal allowed. 
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PRESENT: Viscount Dunedin, Lord Blanesburgh and Sir John 
E i Edge, : 


BINDESHWARI PRASAD SINGH 


* D. ‘ 


MAHARAJA KESHO PRASAD SINGH BAHADUR. 


® 
[On APPEAL FROM THE HIGH Court or JUDICATURE AT PATNA] 


Ziraat lands—Bengal Tenancy Act (VHI of 1885, as amended by Act I of 1907), 
section 120(2) and (2a)—Letting before znd March 1883—Occupancy rights— 
“i Any other evidence’’—“Agreement or compromise.” 


Section 120 (2) of the Bengal Tenancy Act fas amended) does not exclude as 
inadmissible evidence that, subsequent to the 2nd March 1883, the tenant of 
lands coming under the Act admitted that they were ziraat ‘lands of the landlord ; 
stich admission ts relevant and admissible as evidence, and falls under the words 
of the section ‘“‘ any other evidence that may be produced” ; but «its cogency or 
probative value must depend upon the facts and circumstances of each case, 


The words ‘‘any agreement or compromise” in section 120 (2a) of the’ Act 
mean only an agreement or compromise of a question in discussion as to the 
character of the land at the time when such agreement or compromise is made. 

Nilmoni Chuckerbutti v. Bykant Nath Bera (1); Sher Bahadur Sahu vy. 
Mackensie (2); Sobhab Koeri v. Mahabir Prasad (3); Masudan Singh v. 
Goodar Nath Pandey (4) ; and Ganpat Mahton v, Rishal Singh (5) referred to: 
Bhagtu Singh v. Raghunath Sahai (6) approved. 


A right of occupancy under the Bengal Tenancy Act is a statutory right and 
is‘not conferred by a gift from a proprietor i š 
Appeal from a decree of the High Court (Das and K. Sahai, JJ.) 
dated the 9th January 1923, reversing a decree of the Subordinate 


- Judge of Shahabad (P. N. Sen, Esq.) dated the 27th August 
@ 


IQIQ. 
The facts of the case, together with the history of the lands in 
dispute, appear from the judgment of their Lordships. 


A. M. Dunne K. C.and S. Hyam for the Appellants :—The 
sivaat:character of the lands has not been praved, and even if they 
were ziraat the respondent admittedly gave up the claim as such 
during the tenancy of George Fox, and treated the same as ordinary 
raiyati lands, and he cannot now be allowed to reassert his claim 
aseto ziraat. The appellant and his joint family have been in 
occupation of the lands as raiyats continuously for over 12 years 


(1) (1890) 1. L. R. 17 Calc. 466. (g) (1902) 7 C. W. N. 400. 
(3) S. A. No. 2129 of 1901 unreported, (4) (1905) 1 C. L. J. 456. 
(5)'(1914) 20 C. We N. 14. (6) (1908),9.C. L. J. 155 13 Ce W. N. 135. 
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and acquired occupancy right therein, from which they cannot now 
be ousted except for causes (which have neither been alieged or 
proved) sanctioned by the Bengal Tenancy Act. The recitals in 
the Kabuliats executed by the appellant’s parents that the lands are 
ziraat are not conclusive as to their ziraat nature, nor are the state- 
ments in the farious plaints filed’ on behalf of the appellant and 
his brother during their minority as to such ziraat character now 
binding on the “appellant, or conclusive as to their true nature ; 
and the High Court erred in holding that such statements “ strongly 
support the plaintiff’s case that tht disputed lands are recognised by 
village custom as the proprietor’s private lands”. No such village 
custom was either pleaded or proved. The High Court also erred 
in holding that the evidence of transactions subsequent to the 2nd 
March 1883, were legally admissible and came within the meaning 
of “ any other evidence” in section 120 (2) of the Bengal Tenancy 
Act as tending to establish the ziraat character of the lands. Fur- 
ther, the High Court erred in holding that the respondent, by 
granting occupancy right to George Fox, did not lose his title to 
the lands as ziraat. 

L. de Gruyther K. C. and E. B. Raikes for the Respondent :-A 
person taking a lease of ziraat lands as such, and agreeing in conse- 
quence that no right of occupancy could be acquired in these lands, 
is estopped, on the determination of his lease, from asserting the 
acquisition of such rights. The lands in question are ziraat lands, 
and always so recognised by village usage and otherwise The 
grant of occupancy rights to Fox shows that the land till then was 
ziraat, and the grant did not change its character. The appellant 
and his brother took the lands as ziraat, and admitted by their 
lease that it was of that character, awd are bound by that admis- 
sion. The Subordinate Judge wrongly rejected in evidence under 
section 120 of the Bengal Tenancy Act, a copy of Fox’s kabuliat, 
the original being lost, as also oral evidence to prove that the lands 
were ziraat. r 

In the course of the argument, the cases mentioned in their 
Lordships’ judgment were cited to their Lordships. 

Th> judgment of the Board was delivered by e 

Sir Jobn Edge :—The suit in which this appeal has arisen was 
instituted on the 22nd December, 1917, in the Second Court of the 
Subordinate Judge of Arrah by the Maharaja of Dumraon for pos- 
session of lands in mauzas Majharia and Khutaha in the district of 
Shahabad by the ejectment of the defendants. It was alleged in the 
plaint that the milkiat interest of the Dumraon Raj in the 16‘annas 


87 


P. C, 
1926. 


: deal 
Bindeshwari Prasad 
Singh 
v. 
Maharaja 
Kesho Prasad Singh. 


boato ntanan an 


April, 29. 


88 THE CALCUTTA LAW JOURNAL. [VoL. XLIV. 


P. C. of each of the mauzas belongs to the plaintif, and that his name 

1026. stands recorded in respect thereof. The suit was brought against 

nse! the two defendants Babu Parmeshwari Prasad Singh and his 
Bindeshwari Prasad i ; : i ; 

Singh younger brother, Babu Bindeshri Prasad Singh, minors, zamindars, 


Maharaja sons of Babu Kesho Prasad Singh, deceased, under the guardian- 

Kesho Prasad Singh, ship of their mother, Musammat Radha Kuare Kesho*Prasad Singh 

Sir Fohn ohn Edge and the defendants constituted until he died a joint Hindu Mitak- 
a shara family. The second defendant died a minor and without issue 
after the suit was brought. 

The defence is that the denan: had aright of occupancy 
in the lands from which it was sought to eject them. If that 
tight of occupancy existed, it was acquired under the Bengal 
Tenancy Act, (Act VIII of 1885). The defendants were 
in possession, and under the circumstances of the case it was for 
the plaintiff to prove that he was entitled to eject 
them. Seven issues were framed: the third was the material ` 
issue. It was: “ Have the defendants occupancy rights in the 
land in suit?” That issue practically depended on. whether the 
plaintiff should succeed in proving that the lands in question were 
his zerait, private lands, as the proprietor. The Subordinate Judge 
found that the lands were not zerait land, and that the defendants 
had a right of occupancy in them, and made his decree dismissing 
the suit. From that decree the plaintiff appealed to the High 
Court at Patna, and the High Court finding that the defendants had 
no right of occupancy in the lands, reversed the decree of the 
Subordinate Judge, and gave the plaintif the decree for eject- 
ment and mesne profits which he claimed. From that decree 
of the High Court this appeal has been brought. 

Before considering section,120 of the Bengal Tenancy Act, 
1885, which appears to their Lordships to be the section upon the 
true construction of which the fate of this appeal mainly 
depends, they will state, as briefly as may be, the history of the 
lands in question so far as that history is known to them. 

All the lands in suit were in the bed „of the river Ganges 
until shortly before 1843, but whether their position in the bed 
of the Ganges was owing to erosion or not their Lordships do not 
know. ‘The lands to which the suit relates consist of 228 bighas, 
rt kathas and 12 dhurs of land, which emerged from the Ganges 
hony before 1843, and in 1843 became suitable for cultivation, 
and of 25 bighas, r4 kathas and r7 dhurs of land which in or short- 
ly before 1902 emerged from tlfe Ganges, and in 1904 were 

g suitable for cultivation. The lands are contiguous, and were in 
$ the plaint alleged to be zerait of the plaintiff. l 


+ 
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In 1843 the Governmant, which was carrying on a stud farm, got 
possession of all the lands which had then emerged from the Ganges, 
and thenceforward for about 30 years cultivated them for the pur- 
poses of supplying food and fodder for the horses at the stud farm. 
It does not appear whether the Government held the lands 
under a witten lease or ufider an oral agreement. The 
Government surrendered the landsto the Maharaja of Dum- 
raon in 1873, and quitted possession of them. It is not suggested 
that the Government on or after quitting possession of the lands 
made any claim to any interest Ħin them. 


After the Government quitted possession the Maharaja of 
Dumraon let the lands which the Government had held to a Mr. 
Fox for aterm of years, and in 1883 let them to Mr. Fox fora 
further term of nine years. The kabuliyat which Mr. Fox executed 
_ in 1883 is dated the 2rst June, 1883, and in that kabuliyat Mr. 

Fox stated that he could “in no circumstances acquire occupancy 
right” in the lands, and that at the expiration of the term the 
proprietor (the Maharaja) shall have full power to keep the said 
land as his (sir) zerait or to settle it with me or any other person.” 
It-is stated in the plaint that “ after some time Mr. Fox was 
granted occupancy rights” in the lands by the Maharaja. That 
statement was not traversed in the written statement, and must be 
treated as admitted. The grant or gift of such right of occupancy 
appears to have been, as stated in the judgment of Mr. Justice 
Das in 1891, for valuable services rendered to the Raj by Mr. 
Fox. Aright of occupancy under the Bengal Tenancy Act, 1885, 
appears to be a statutory right, andis not conferred by a gift from 
a proprietor. However that may be, Mr. Fox became in arrear for 
three years inthe payment of the erent of the lands, and in 1895 
the then Maharaja brought a suit against him for the arrears of the 
rent, and obtained in that suit a decree. In execution of that 
decree Mr. Fox's right and title to the lands were, on the znd 
March, 1896, sold by ayction, and were purchased by the Maharaja 
of Dumraon, and then such rights of occupancy, if any, as Mr. 
Fox had in the lands were extinguished. 


After the znd March, 1896, the Maharaja of Dumra6n let the 
lands to one Akhauri Ram Udanaj Singh in shikmi right fora term 
of five years, who cultivated them himself or by his shikmi tenants. 
Akhauri obtained no right of occupancy in the lands, and in any 
case the defendants are not bis representatives by assignment or 
otherwise. eo oj 


39 
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P.C. By 1902 the 25 bighas, 14 kathas and 17 dhurs of land had 

i926 emerged from the Ganges and had become suitable for cultivation, 

gi PERRE pasad 22d On the 25th November, 1902, all the lands in suit were let by 
Singh Maharani Beni Prasad Kuari, proprietress and heiress, widow 
Maharaja and executrix of Maharaja Sir Radha Prasad Singh of Dumraon, 


Kesho Prasad Singh to Babu Kesho Prasad, the fathereof the defendant®, for a terme 

pa of seven years from 1309 to 1315 Fasli. A putta and a kabuliyat 
were exchanged between the parties. In each of tlfose documents 
the lands which were let were described as zerait lands, and it 
was expressly agreed in each of them that no right of occupancy 
in favour of the tenant should accrue, that Kesho Prasad Singh was 
not entitled to transfer his interest in the lands to any other person, 
and that on the expiration of the tenancy the Maharani should be 
entitled to keep the land in her direct possession as zerait, or to let 
it to any person. In the specification at the end of each document 
the land let was described as Jaiwala zerait land. Kesho Prasad 
Singh remained in possession of the lands in suit under the putta 
and kabuliyat of the 25th November, r902, until he died. Upon 
the death of Kesho Prasad Singh, his sons, the defendants, under 
the guardianship of their mother, Musammat Radha Kuar, conti- 
nued in posssssion of the lands as cultivating tenants, except during 
a temporary dispossession from some of them by trespassers who had 
no title, until the expiration of the term of seven years for which the 
lands had been let to their father, Kesho Prasad Singh, in 
1902, 


Sir Fohn Edge. 


In rg08 the lands in suit were in the charge, custody and 
management of the Court of Wards, and on the 8th December, 
1908, Musammat Radha Kuar, the mother of the defendants, in 
her own name, but, in fact, on,behalf of and in the interest of the 
defendants, took the lands in suit in temporary shikmi settlement 
f for a term of nine years from 1316 to 1324 Fasli, and executed and 
gave to the manager of the Court of Wards a kabuliyat dated the 
8th December, 1908, in which she declared that she made of her 
own free will and accord the declarations contained in it after fully - 
understanding everything without any pressure brought to bear upon 
; her by anybody. The kabuliyat contained several declarations. It 
is only necessary to refer to the fifth, seventh, ninth and tenth decla- 
rations. The fifth declaration, so far asit is now material in this 
A suit, was as follows :— 


» “Itis incumbent on me that I should keep the aforesaid newly 
» + * d e =- 

accreted seer zarait land as it is at present and maintain the bound- 

aries thereof. I neither have nor shall have any right whatsoever 
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6 
to make any alteration in connection therewith. I shall not allow 
anybody to encroach upon the aforesaid newly accreted seer zerait 
land and shall give timely information to the manager.” 


“7. I have taken the aforesaid land in temporary shikmi settle- 
jnent for the purposes eof cultivation. I have no right either to 
plant or to get planted any tree or to construct a house, temple, 
mosque, dharanfsala, or any other building and gola, etc. I shall not 
in any way change the status of the land whereby damage may be 
caused to the land and its productive power may be reduced and 
altered. 

“ I neither have nor shall have any right to give either the 
whole ora portion of the land to anybody in shikmi settlement or 
. to transfer it in favour of any person without the manager’s sanc- 
tion in writing. 

“o. I have no right to the said land other than that of culti- 
vation during the period of settlement, and I neither have nor shall 
acquire in future, occupancy or other rights to the same. After 
the expiry of the term of the lease, the maniger of the estate 
shall have the right either to take it in seer possession, or to settle 
it with any other person, or to make such other management as he 
may think proper, and I neither have nor shall have any objection 
to the same. 


“ra. After the expiry of the term I shall surrender the afore- 
said seer zerait newly accreted land. Should I fail to do so, shall be 
considered a trespasser for the period it will remain in my illegal 
‘possession, and I shall be liable for the payment of damages and 
compensation for that period.” 


On the expiration of the term of fine years the defendants re- 
fused to give up possession, and hence this suit. 

The position in which Musammat Radha Kuar was when she 
executed the kabuliyat in 1908 was a difficult one as she must 
well have known. The trespassers who had taken unlawful and 
forcible possession of some of that lands in 1906 were still in 
possession. In executing that kabuliyat of 1908 Musammat Radha 
Kuar must herself have understood the difficulties as to her own 
title and that of her sons, the defendants, to the lands in suit, or 
have had independent advice as to them and as to the kabuliyat 
which she should give to the manager of the Court of Wards. 


As has been mentioned, in*1906, after the death of Kesho 


Prasad Singh, several persons who were mere trespassers and had 
a a Ag é 
no title to any of the lands in suit took forcible and wrongful passes- 
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P.C, sion of some of the lands in question*in the suit, and ousted 
1926. Musammat Radha Kuar and her sons, the defendants, and it be- 
ee eae Prasad C#me necessary for these defendants and their mother to obtain 
Singh decrees in ejectment against the trespassers. In rgro these defen- 

Ve > » ° a 
Maharaja ` dants, under the guardianship of their mother, and their mother 


Bsa e SIPER: brought two suits in ejectment against the trespassers. In the 
as plaints in each of those suits the lands are described as lands, the 
oe FORI ARP: milkiat interest in which belonged to the Dumraon Raj, and the lands 
were stated to be zerait lands, and to have been recognised as such 
by village custom. The Subordinate Judge who tried those suits 
found that the cases of all the defendants to those suits were false, 
that the defendants were mere trespassers, and that the lands 
were zerait lands: of the Dumraon Raj in the time of the Govern- 
ment stud farm, that Mr. Fox had no occupancy right in the lands ` 
and was in possession of them by cultivating them and subletting 
them for short periods, and that Akhauri and the plaintiffs’ father 
were in possession in the same way, and gave the plaintiffs decrees 
for possession. These decrees were obviously not collusive or ob- 

tained by fraud. 
In 1885 the Bengal Tenancy Act, 1885 (Act VIII of 1885) was 
passed. It has been amended by the Bengal Tenancy (Amendment) 
Act, 1907 (Bengal Act No. 1 of 1907), by which (2a) became part 

of section 120. 

The lands in suit were an estate within the meaning of the Act, 
and the Maharaja of Dumraon is the proprietor of the estate within 
the meaning of the Act. Section 120, as amended, is as fol- 


lows :— 
“(z) The Revenue officer shall record as a proprietor’s private 
land— 2 | 


“ (a) Land which is proved to have been cultivated as khamar 
(ziraat, sir) nij, nijjot (or kamat) by the proprietor himself with his 
own stock or by his own servants or by hired labour for twelve con- 
tinous years immediately before the passing of this Act, and 

(d) cultivated land which is recognised by village usage as pro- 
prietor’s khamar (ziraat, sir) nij, nijjot (or kamat). 

“ (2) In determining whether any other land ought to be recor- 
ded as a proprietor’s private land, the officer shall have regard to 
local custom, and to the question whether the land was, before the 
second day of March, 1883, specifically let as proprietor’s private 
land, and to any other evidence that may be produced ; but shall 
° presume that land is nota proprietors private land until the con- 
° trary is shown. e ° 
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ý (2a) Notwithstanding anything contained in any agreement or 
f compromise, or in any decree which is proved to his satisfaction 
to have been obtained by collusion or fraud, a Revenue officer shall 
not record any land as a proprietor’s private land unless it is proved 
to be such by satisfactory evidence of the nature described in sub- 
section (1) or sub-sectfon (2). 

“ (3) If any question arises in a Civil Court as to whether land 
is or is not a proprietor’s private land, the Court shall have regard 
to the rules laid down in this section for the guidance of Revenue 
officers.” i 

Previous to that amendment (2) and (3) had been variously 
construed by different Benches of the High Court at Calcutta, 
none of which seem to have considered themselyes bound by any 
previous decision on the subject by a Bench of that Court, and had 
not followed the constitutional principle of referring the question 
on which they differed from a previous decision of their own Court 
to a Full Bench to decide what, so faras the High Court was 
concerned, would be a binding decision on all the Benches of that 
Court. If such a question had been referred toa Full Bench, the 
Chief Justice would no doubt have appointed a Full Bench to 


consider such an important reference and to decide the question 


referred. 


It is necessary for their Lordships to refer to these various 
decisions so far as they have been brought to their attention. They 
will now briefly do so. 

. In 1890, in Milmont Chuckerbutti v. Bykant Nath Bera (x). 
Prinsep and Banerjee, JJ., held that “ any other evidence that 
may be produced” in sub-section (2) of Section r20 to show an 
assertion of any title on the part ofthe proprietor as to land as his 
private land must be an assertion communicated to the tenant before 
the znd March, 1883. 

In 1892, in Sher Bahadur Sahu v. M. H. Mackenzie (2). 
Banerjee and Pratt, JJ.,held that the mere fact that the land having 
been taken in lease on the 23rd August, 1888, as zerait would not 
give to that fact any probative value, as the lease was not before the 
and March, 1883. . 

In Sobhab Koeri and others v. Mahabir Prasad (3). (Special 
Appeal 2129 of rgor), an unreported case, Mitra, J., appears to håve 
taken a different view of the scope of Section 120. 

In 1905 Masudan Singh y. Gobda Nath Panday (4) which 


(1) (1890) L L. R. t7 Calc. 466. (2) (1902) 7 C. W. N. 400, 
(3) Unreported. S, 4. No. 2129 ef r9gar, (4) (tg05) t C. L. J. 456. 
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came before Harington and Mookerjee, JP, in January and Febru- 
ary, 1905, and was a suit in ejectment brought by a zamindar 
against a raiyat, and in which the defendant alleged that he had a 
right of occupancy in the lands, it was proved that he had admitted 
that the lands were kamat lands of the plaintif. The Trial 
Court had dismissed the suit, but the lower @ppellate Court, whose” 
findings of fact, but not of law, had to be accepted, as final by the 
High Court in second appeal, had found,.on an admission made by 
the defendant that the lands were kamat lands, and had given the 
plaintiff a decree in ejectment. If that case Mr. Justice Harington, 
referring to sections 116, 120 and 178 of the Act, pointed out that 
the Court of first instance had found «that the plaintiff had failed 
to prove that the defendant had held for aterm or under a lease 
from year to year before the kabuliyat was made, in which was the 
admission that the lands were kamat lands, and held that the suit 
must be dismissed. Mr. Justice Mookerjee, treating kamat and 
zerait as synonymous terms, and referring to Milnont v. Bykant 
(1); Sher Bahadur v.i Mackenzie (2). and Sobhab Koeri v. Makabir 
Prasad (3), observed that the question raised in the appeal before 
them, that is, that the admission made by the defendant in the kabu- 
liyat was not admissible in evidence, was not free from doubt, and 
that it was not necessary to discuss it, as the appellant, the defen- 
dant, was entitled to succeed on another ground, and agreed that 
the suit should be dismissed. The other ground need not be dis- 
cussed by their Lordships, as it does not arise in this suit. 

In 1908, in Bhagtw Singh v. Raghunath Sahat (4) which came 
before Mitra and Bell, JJ., on the 3rd July, r908, in second appeal, 
the lower appellate Court had found that the land then in question 
was zerait land, on an admission made by the tenant in a kabuli- 
yat which was dated after the znd March, 1883. Mitra and Bell, 


-JJ., held that the admission in the kabuliyat as to the character of 


the land was relevant evidence and admissible, and the question of 
its probative force was a question of fact fgr the lower appetat 
Court, and dismissed the appeal. 

In 1914, in Ganpat Mahton v. Rishal Singh (5) Mookerjee m 
Beachcroft JJ., held that a statement made ina kabuliyat executed 
after the rgth September, 1902, being after the 2nd March, 1883, that 
the land was zerait, was not admissible, not on the ground that it 
was not included in the expression “ any other evidence that may 


(1) (1890) 1. L. R. 17 Calc. 466. © (2) (1902) 7 C. W. N. 400. 
(3) Ynreported. S. A. No. 2129 of 1901. 
(4) (1908) 13 C. W. N. 135; 9C. L. Je 13. (5°(t984) 20 C. W. N. 14. 
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be produced,” but for the reason that when the Legislature express- P.C. 

ly made evidence of letting before the 2nd March, 1883, in proof of 1926. 

the character of the land, admissible, the Legislature must have 5. 44077; prasad 

intended to exclude evidence of letting after the 2nd March, 1883, Singh 

and they held that the defendants in that case must consequently Maharaja l 

be regarded as settled fatyats, as, in fact, they had been recorded. keth ce 
Their Lordships agree with the construction of section 120, sats 


before it was amended in 1907 by Bengal Act No. 1 of 1907,as ‘#8 Yonn Edge. 
adopted in 1908 by Mitra and Bell, JJ., in Bhagix Singh v. Raghu- 

nath Sahai (1). Did the addition of (2a) by the amending Act make 

any and what difference so far as this appeal is concerned ? 

Sub-section (2) of section 120, as their Lordships construe it, 
does not exclude as inadmissible evidence that subsequent to the 
_ and March, 1883, the tenant admitted that the lands let to him 
were zerait lands of the landlord ; such an admission is relevant 
and admissible evidence, but it is probative evidence only, which, 
like any other relevant fact, has to be considered, and such weight 
given to it as under the circumstances of the case it is entitled to 
have. For instance, to put an extreme case, if it should appear to 
the Judge trying such a case that the admission was made con- 
trary to the fact by a person-anxious to obtain a lease of the lands 
from the landowner refusing to let unless the admission was made, 
its probative value would be worthless and might be disregarded ; 
but if the admission were made in a case in which it was doubtful 
on the evidence whether the lands were the zerait or sir lands of the 
proprietor, the admission might in the opinion of the Judge hear- 
ing evidence be valuable as enabling him to arrive at a conclusion 
on contradictory evidence of fact. 

The question is What does (2a) of,section r20 mean ? It is clear 
that land cannot be recorded as a proprietor's private land by 
reason of its having been decided to be such private land by a 
decree which was proved to the satisfaction of the Revenue officer 
to have been obtained from the Court by collusion or fraud. And 
it is also clear that nothing in such a decree can affect the character 
of the land if it is proved to the satisfaction of the Court ina suit 
of ejectment that the decree was obtained by collusion og fraud. : 
But what is the meaning of “ any agreement or compromise” 
in (2a)? In their Lordships’ opinion “any agreemnnt or com” 
promise” in (2a) must refer only to an agreement or compromise 
of a question in discussionas to the character of the land °* 
at the time when the agreement or compromise was made. If when 


(1) (1908) 13 CW N 13559 C. L.J. 15. g 
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land is let in Bengal or Bihar there is no doubt, and ‘consequently 
no discussion or compromise as to the character of the “land, it is 
difficult for their Lordships to understand why the agreement for 
letting of the land, lease, putta, or kabuliyat, which contains a state- 
ment of the character of the land, should not be admissible in evi- 


Ma bara 
Kesho Prasad Singh dence against a party to it. It does not therefore Nppear to their 


Bahadúr. 





Sir: Fohn Edge. 


Lordships that sub-section (2a) displaces the view taken in the case 
of Bhagtu Singh v: Raghunath Sahai (1) (supra) which their Lord- 
“ships have approved. 

But quite apart from that and. even if their Lordships had taken 
a strict view in favour of the appellant of section 120 the Bengal 
Tenancy Act, 1885, as it now stands, - and irrespective of the putta of 
1902 and the kabuliyats of 1883 and ‘1892, still having regard to the 
facts that the lands which the Government held for 30 years were 
used by the Government for similar purposes as they would have 
been used by the Maharaja of Dumraon if he had been the owner 
of a stud farm, that no ‘one claimed any right in any of them as a 


‘settled raiyat or, except trespassers without any title, as having an 


occupancy right in any of them, and to the statements as to the 
character of the land by the defendants and their mother in the 
plaints of 1910, when they were plaintiffs in the suits against tres- 
passers to which their Lordships have referred, and to the kabuliyat 
given in r908 by Musammat Radha Kuar to the manager of the 
Court of Wards, their Lordships find that there was ample admis- 
sible evidence that the lands were zerait of the Dumraon Raj, and 
that the defendants had no right of occupancy in them. 

Their Lordships will accordingly humbly advise His Majesty 
that this appeal should be dismissed with costs, and that the decree 
of the High Court-should be, affirmed. 

Barrow Rogers & Nevill: Solicitors for Appellant. 

Watkins& Hunter: Solicitors for Respondent. 

A. de M. Appeal dismissed, 


(1) (1908) 9 C. L. Jn 1535 13 C. W. N. 135. 
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DAYAL SINGH 
v. 


? r e INDAR SINGH. 


— 


[ON APPEAL FRQM THE HIGH COURT OF JUDICATURE AT LAHORE]. 


Sale~~Transfer of Property Act (IV of 1882), sec. 55.—‘Interest in property — 
Agreement for sale of land—Noneregistration thereof—Registration Act 
(XVI of 1908), secs. 17 and 4go—Admissibility thereof in evidence—Suit for 

_ Specific performance—Purchaser anxious to complete. 


Under a document, which was not registered, but which purported to be an 
agreement for the sale and purchase of land for Rs. 10, 000, the purchaser had 
paid Rs 1,000 as earnest-money, and completion was to take place within 
40 days. ` 

The vendor eventually, notwithstanding the purchaser’s constant requests, 
refused to complete, and, being sued for specific performance, pleaded that the 
document, not having been registered under section 49 of the Registration Act, 
was inadmissible in evidence. The High Court being of opinion that the docu- 
ment did not effect a sale, but was an agreement for sale, was therefore exempt 
from registration under section 17 (2) of the said Act, and accordingly decreed 
specific performance : 


Held, assuming (without deciding) that the document was, as held by the High 
Court, an agreement for sale, and not a conveyance, yet, as the buyer had paid 
earnest-money, and had been pressing for completion, which the vendor refused, 
it created, under section 55 of the Transfer of Property Act, an “ interest in 
property’? within the meaning of section 17 (z) (v)'of the Registration Act, and 
was accordingly compulsorily registrable, or, in default, inadmissible in evidence. 
The decree of the High Court set aside, and the suit dismissed. 

Futteh Chund Sahoo v. Leelumber Singh Doss (1); Burjorjt Cursetji Fan- 
thaki v. Muncherji Kuverfi (2); Ramasami v. Ramasami (3); Hemanta 
Kumari Debi v. Yidnapur Zamindari Co. Ltd. (4), referred to ) 

Appeal from a decree of the High Court (Broadway and Harris- 
on, JJ.) dated the 28th March 1923, . reversing a decree of the 
Subordinate Judge of Lyallpur (Som Nath, Esq.) dated the zoth 
October, 1919. 

The facts and the material part of the document referred to are 
_set out in their Lordships’ judgment. 


Æ. B. Raikes for the Appellant.: The document sued on was 
within section 17, Indian Registration Act, taken in conjunction 


(1) (1871) 14 M. I. A 1293 9 B. LOR. 433; 16 W. R. P. C. 26. 
(2) (1880) 1. L. R. 5 Bom. 143. (31 {(188:) I. L R. 5 Mad. 115, 
` (4) (1919) L. R. 46 L A. 2g0;3 L 1% R. 47 Cale. 495; 31 C L. J. 298. 
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with section 55 of the Transfer of Propersy Act, and ought not to 
have been admitted in evidence by the Subordinate Judge.*Also, the 
alleged agreement was void under section 23 of the Indian Contract 
Act, and section 19 of Punjab Act V of rorz. 

The Respondent was not represented. 

The judgment of the Board was delivered by ~ 

Viscount Dunedin :—On the znd March, 1919, Dayal Singh, 
the defendant-appellant, executed an agreement with Indar Singh, 
now deceased, but represented by the plaintiff-respondent. This 
agreement had for its object the undertaking of a sale of certain 
property, and its terms, so far as material, are as follows :— l 

“I, Dayal Singh, son of Jiwan Singh, caste Jat Garewal, resident 
and Lambardar of Chak No. 1/57, Upper Chenab, Tahsil Jaranwala, 
District Lyallpur, do here declare as follows :— 


%* 2 * * #4 
(here follows a description of the subject) 
* * * * % 


“| have agreed to sell the above-mentioned property for 
Rs. 10,000 and the sum of interest, to be paid ‘to the Government, 
to Indar Singh, son of Hira Singh, Havildar, caste Jat Dhami, 
occupation cultivation, abadkar and resident of Chak No. 188, Rakh 
Branch, Tahsil Lyallpur, who has agreed to purchase this land 
merely for the sake of Lambardarship. Out of the sale money 
I have at present received Rs. 1,000 by way of earnest money. 
Rs. 9,000 is agreed to be received before the Sub-Registrar, Lyall- 
pur, at the time of the completion of the sale and registration. 
The expenses, incurred in connection with the execution and com- 
pletion of the sale-deed, shall be borne by the vendee and myself in 
equal halves. 1 shall complete the sale in favour of the vendee 
within forty days, i. e., before the rst Baisakh Sambat 1976, after 
making a settlement of the sum of interest (which shall be deposit- 
ed by the vendee) with the Government. The vendee has been 
put in possession of the land sold. If I do not complete the sale, 
I shall pay Rs. 2,000 by way of damages to the vendee without any 
demur, and, besides, he shall be at liberty to have the sale com- 
pleted by seeking legal remedy. As regards the filing of the interest, 
an application shall be made to the Deputy Commissioner of Lyall- 
‘pur, and, on permission being granted, the vendee shall be made to 
deposit- the said interest. If permission is not accorded the bargain 
of sale shall remain unaffected. The only agreement would then be 
that the sale would be completed ‘after the interest was deposited. 
The land has, at any rate, been sold and fhe vendee has become 
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entitled to it. I am simply entitled to receive Rs. 9,000. I have 


therefore executed this agreement in favour of Indar Singh, vendee, 
so that it may serve as an authority. I have secured an agreement 
to the same effect from Indar Singh, vendee.” 

This document was not registered. The appellant having refus- 
ed to complete the puréhase, the r8spondent succeeding to all rights 
of Indar Singh, deceased, raised this action for specific performance. 
The appellant pleaded that the document in question being a docu- 
ment which needed to be registered, and not having been registered, 
could not be received in evidences in terms of section 49 of Act 
XVI of 1908. He also pleaded that in respect of undue influence 
exercised at the time of the making of the agreement specific 
performance should be refused. The Trial Judge held that the 
document did not require to be registered, but held that undue 
influence had been proved On appeal the Appeal Court agreed 
with the Trial Judge that the document did not require to be 
registered, but disagreed as to the other matter. They therefore 
decreed specific performance. 

The sole question in this appeal, which is ex azte, is, therefore, 
whether the document in question required to be registered. As 
the question is an important one, it will be well to trace the 
history of the legislation which bears on the point. Act XX of 
1866, section 17, made compulsorily registrable certain instru- 
ments :—- 

* * * % # 


17.—(2) “ Instruments (other than an instrument of gift) which ` 


purport or operate to create, declare, assign, limit or extinguish, 
whether in present or in future, any right, title or interest, whether 
vested or contingent, of the value ef one hundred rupees and up- 
wards to or in immovable property. 

(3) “ Instruments which acknowledge the receipt or payment of 
any consideration on account of the creation, declaration, assign- 
ment, limitation or extinction of any such right, title or 
interest,” 

e o * * * % 

And, by section 49, declared that no instrument required by 
section 17 to be registered should be received in evidence in any 
civil proceeding in any Court unless it had ‘been registered. Th® 
result of that enactment may be appreciated by a perusal of the 
case of Futteh Chand Sahoo v. Leelumber Singh Doss (1), where the 
Board characterised the case as a very hard one, but found that 


(1) (1871) 14 Me le A. 128. . i 
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the terms of the Act were imperative. Ia 1877 (probably in accor- 
dance with the feeling as expressed above) ina new Act? section 
17 was repeated as- before, but with this addition :— 
“ Nothing in clauses (4) and (c) of this section applies to 
* * * * * 

“ (k) any document not itself ereating, deslaring, ®signing, limita 
ing or extinguishing any right, title or interest of the value of one 
hundred rupees and upwards to orin immovatfle property, but 
merely creating a right to obtain arother document, which will, 
when executed, create, declare, assign, limit or extinguish any such 
right, title or interest.” 

This change having been made, there came to be raised questions 
as to various agreements, first as to whether they fell under sec- 
tion 17 (é), and, accordingly, if they did so, whether they could 
be excused in respect of section 17 (4). Examples of such cases 
may be found in Burjorji Cursetji Panthakt v. Muncherji Kuverji(1), 
where it was held that the agreement was not necessarily registrable, 
and Ramasami v. Ramasamt (2), where the agreement was held to 
be compulsorily registrable, and consequently not admissible in 
evidence. Their Lordships do not think it necessary to 
review these cases or to decide whether one of them will agree 
with what was said by Lord Buckmaster in ani Hemanta 
Kumari. Debi v. Midnapur Zamindari Company, Limited (3). 
They will assume without deciding that taking the terms of 
the Act of 1877 alone (the terms of which were repeated 
totidem verbis, though not with the same numbering of the para- 
graphs, in the Act of 1908, which is the Act which rules this case) 
the judgment of the Courts below were right in holding that the 
present agreement was an agreement to sell and not a sale, and was 
consequently exempted under section 17 (2) (v.), which corres- 
ponds with section 17 (4) of 1877. But there is another Act to be 
reckoned with, which unfortunately entirely escaped the notice of 
the Courts below, as they say nothing about it ; that is the Trans- 
fer of Property Act, 1882 (Act IV of 1882) (passed, it will be 
observed, after the case of Panthaki (1) (supra) which was 
in 188q).. By section 55 (8) the buyer is entitled :— 

“ Unless he has improperly declined to accept delivery of the 

“property, to a charge on the property, as against the seller and all 
persons claiming under him with notice of the payment, to the extent 


- of the sellers interest in the property, for the amount of any purchase 
h n 9 . m 


(1) 880) I. L. R. 5 Bom. 143- (2) (1881) I. L. R. 5 Mad. rss. 
(3) (1919) La R. 46 1. A. 3403 31C. L. J. 20% 
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money properly paid by the buyer in .anticipation of the delivery 
and. for tnterest on such amount, and, when he properly. declines 
to accept the delivery, also for the earnest (if any) and for 
the costs (if any) awarded to him of a suit to compel specific per- 
formance of the contract or to obtain a decree for its rescission.” 

Their Lowhips ame of opinion that the section apphéd to the 
agreement: in this case, where the buyer had paid earnest money, 
and so far from refusing to accept delivery, was pressing for specific 
performance, and that the agreement did in itself create an interest 
and therefore did not allow af the application of section 17 (Vv). 
It was theretore compulsorily registrable under section 17 and, not 
having been registered, was inadmissible in “evidence under 
section 49. . 
~ Their Lordships will, therefore humbly advise His Majesty to 
allow the appeal and to dismiss the suit. -The appellant will 
have his costs before this Board ; but the costs in the Courts will 
remain as ordered by the High Court. 

T. L. Wilson & Co : Solicitors for Appellant. 
A. de M. Appeal allowed. 
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Before Mr. Justice Cuming, and Mr. Justice B. B. Ghose. - 
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Ne 


Remand-—Procedure to be adopted by appellate Court—Civil Procedure Code 
(Act V of 1908) O. 41 rr. 23, 25—-Issue, framing and decision of—Irregu- 
larity. l ® 


The right of reversing a decision and remanding a Case may be exercised under 
special circumstances mentioned in order 41 r. 23 Civil Procedure Code. a 


* Appeal from Appellate Order No. 142 of 1924, against the order of, Babu 
Ananga Mohun Lahiry, Subordinate Judge of Mymensingh, dated the r1th Decem- 
ber, 1923, reversing the decree of Babu Kunja Behary Roy, Munsiff of Pingna, 
dated the 4th November, 1922, and eremanding the case. 
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Civit. If the appellate Court thinks it necessary that an issue should be framed 


10a and decided, he should frame the necessary issue and refer it fêr trial to 

ee the lower Court, under 0. 41. r. 25. 
Mansurali Sarkar | The trial Court decided all the points raised before it on the merits and passed 
7 a decree in accordance with its findings. On appeal by the defendant the lower 


Jamiran Bewa. 
— appellate Court set aside the judgment of the trial Court and sept back the case 


to that Court for deciding it by framing an issue which ft considered necessary: @ 
Held, that the procedure adopted by the lower appellate Court is erroneous. 
It should proceed under order 41. r. 25. ° 


Appeal by the Plaintiff. 


Suit for khas possession of some lands upon ejectment of defen- 
dants whom the plaintiff alleged to be under-raiyats. The Court 
of first instance decreed the suit holding that the plaintiff would get 
khas possession by evicting the defendants. The lower appellate 


Court set aside the judgment and decree of the first Court and sent 
back the case for decision to that Court by framing an issue 
suggested by it. 

Mr. Gopal Chandra Das and Babu Satyendra Kishore Ghose 
for the Appellant. 


Babu Biraj Mohan Majumdar and Subodh Chandra Dutt for 
the Respondents. 


The judgments of the Court were as follows ; 


December, te B. B. Ghose J :— It is very much to be rcgretted that the lower 
appellate Court has not followed the provisions contained in order 
4x as regards orders for remand. This question was decided by 
this Court long ago. Ifthe lower Courts were careful in acting 
according to the provisions of the Code as interpreted fre- 
quently by this Court appeals against orders of remand would have 
been fewer than what they are now. 


In this case the trial Court decided all the questions raised 
before it on the merits and passed a decree in accordance with its 
findings The defendant appealed to the lower appellate Court and 
the Subordinate Judge sets aside the judgment of the trial Court 
and sends back the case to that Court for deciding it by framing 
an issue which the Subordinate Judge considers necessary for the 
decision ‘of the case. This tight of reversing a decision and remanding 
a case is confined under order 41, rule 23, Code of Civil Procedure, 
to particular circumstances which do not occur in the present 
case. Hf ‘the learned Subordinate Judge thought it necessary that 
"an issue should be framed and decided he might have proceeded 
° under order 41 rule 25 and framed the necessary issue and referred 
: it for trial to the lower Court. Tite procedure adopted by the 


t 
* 
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lower appellate Court is esroneous and the order must be set aside. 
If the Sfibordinate Judge had found necessary that a particular issue 
should be framed and tried he might have proceeded under the 
provisions of order 41, rule 25 already referred to. In any case 
he ought to have kept the appeal on his file and decided it finally 
e himself. i l 
The order of the Subordinate judge is therefore set aside and 
the appeal sent*back to him for rehearing according to law. Costs 
of the appeal will abide the result. 
Cuming, J :—I agree. ° 
D. K. R 


Appeal allowed. Case remanded. 


Before Mr. Justice Cuming and Mr. Justice Mukerji, 


DEARISH AND OTHERS 
I. 


DWIJADAS CHAKRABARTY AND ANOTHER.* 


Presumption—Bengal Tenancy Act (VIII of 1885), Sec. 50 {(2}— Presumption of 
fixity of rent—rebuttal—Proof—Change in the rent or rate of rent, if to be 
substantial—Acceptance by tenant. 


To rebut the presumption of fixity of rent under section 50 (2) of the Bengal 
Tenancy Act, all that is necessary to find is whether there has been a change in 
the rent or rate of rent. The change must be a real one in the sense that it was 
intended to be a change but that does not mean that it must be of a substantial 
amount, 


Huro Nath Roy v. Ameer Biswas (1); Ramrutno v. Chunder Mookhee (3); 
Tara Kumar v. Arun Chandra (3), Alimuddin v. Karim Buksh (4) and other 
cases explained. 


*Letters Patent Appeal No. 33 of 1924, against the decision of Mr. Justice 
B. B. Ghose, dated the 2oth July 1924, in Appeal from Appellate Decree No. 673 
of 1919 against the decree of M. Smither Esq., Special Judge of Dacca, dated fhe 
6th December 1918, reversing that of Babu Nibaran Chandra Das Gupta, Assis- 
tant Settlement Officer of Dacca, dated the 28th August, 1917. 


(2) (1865) 2 W. R. Act X 74. 
(@) (1924) 41 C. L. J. 135. . 


(3) (1864) 1 W. R. 230. 
(3) (1922) 36 C. L. J. 389, 
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In order to decide the question it will also have to be considered whether the 
tenant submitted to it. . 


Appeal by the Tenants Defendants. 
Application under section 105 of the Bengal Tenancy Act and 
also for additional rent for additional Area. 


The Assistant Settlement Officet granted am enhane&ment of rente 
to the plaintiffs. On an appeal the Special Judge dismissed the 
plaintiffs’ claim iri that respect. The plaintiffs thereupon preferred 
the appeal to the High Court. 

Babus Surendra Chandra Sem and Prakas Chandra Pakrasi 
for the Appellants. 

Babus Jyotis Mohun Bhattacharyya for the Respondents. 

The following judgment was delivered by 


B. B. Ghose J :—This appeal turns upon the’ question whether 
the presumption under section 50 (2) arises in favour of the tenants. 
The sub-section (2) runs thus: “If it is proved in any suit or. 
other proceeding under this Act that either a tenure-helder or raiyat 
and his predecessors in interest have held at a rent or rate of 
rent which has not been changed during the twenty years 
immediately before the institution of the suit or proceeding, it 
shalt be presumed until the contrary is shown that they have 
held at that rent or rate of rent from the time of the Permanent 
Settlement.” It was found by the Court of first instance that the 
rate of rent was changed on more than one occasion. On appeal 
by the tenants the learned Special Judge held that there was no 
reliable evidence of any alteration in the rate of rent previous to the 
year 1292 B.S. The plaintiffs’ contention was with reference to ) 
the circumstances after r292 B. S, that the rate of rent was increas- 
ed by one pice per kani and tHerefore the presumption in favour of 
the tenant has been rebutted. The learned Judge in dealing with 
the question observes, “If there was in addition of one pice per 
kani to the rent in 1292 it was not a substantial change. It was 
done if it was done at all in order that the » landlord might say that 
the rent had not been always the same rather than an order to make 
areal change inthe rent”. It is argued on behalf of the landlord 
appellants that if there was an alteration of the rate of rent however 
small it might be, the presumption ought to be held to have been 
rebutted, and there is no provision under the law that the change: 
should be a substantial change. It is contended on the other hand 
by the respondents relying upon some cases in the Weekly Reporter 
that.if the change is not substantial the presumption of fixity of 
rent arises in favour of the tenant. ef am eof opinion that there is 
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nothing in the section whiĉh requires that any change in the rate 
of rent should be substantial in order to rebut’ the presumption 
raised under section so (2) of the Bengal Tenancy Act. It might 
very well be that the landlords did not want to alter the rent to any 
substantial extegt so as to cause hardship to the tenants but they 
Wanted evidence for rebutting the presumption which the law raises 
in favour of the tenants, and in that view madea nominal altera- 
tion inthe rent and if this position was accepted by the tenant 
that would amount to a change in the rate of rent which would 
destroy the presumption of the fixity of rent from the time of the 
Permanent Settlement. The cases in the Weekly Reporter in my 
opinion do not lay down any principle which I am to follow. 
In this case however there is no clear finding whether the rate of 
rent was changed in 1292 by one pice per kani. I have quoted 
that portion of the judgment of the learned Judge and it seems to 
me that he held that assuming that there was a change as alleged 
by the plaintiffs the presumption in favour of the tenants. should be 
held to have not been rebutted. 

Under these circumstances it seems to me that I have no alterna- 
tive but to send back the case for the purpose of finding as to 
. whether there has been a change in the rent or rate of rent payable 
by the tenants to which the tenants agreed. If the Court finds that 
there was such a change the presumption in favour of fixity of rent 
' would not arise. Ifthe finding is to the contrary then the tenants 
will have the benefit of the presumption. This case is therefore 
sent back to the lower appellate Court for decision in accordance 
‘with the observations made. . ; 

The costs will abide the result. 

Two compromise petitions have been filed to-day by the appel- 
lants and some of the respondents. Under section 147 A of the 
Bengal Tenancy Act I am not satisfied that the enhancement agreed 
upon is fair and equitable. As I remand the main case for deci- 
sion according to the observations’ made by me in my judgment 
these matters will be decided by the Court below along with the 
case of the other tenants. These two petitions- will form part of 
the record and will be sent to the lower appellate Court for d@isposal 
according to law. 

Against this decision the defendants praferred an appeal under 
section 15 of the Letters Patent. 

Babu Santimoy Majumdar for the Appellants. 

Mr. Gunada Charan Sen and Babu Prakas Chandra Pakrast 
for the Respondents. .. ->œ 
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The judgments of the Court were aa follows. 

Mukerji, J :—This appeal arises out of an applic&tion under 
section ro5 of the Bengal Tenancy Act for settlement of fair and 
equitable rent and also for additional rent for additional area. 
The only question before us is whether the presumption under 
section 50 sub-section (2) arises*upon the aircumsiMces of the cage. 
The Assistant Settlement Officer granted an enhancement of rent 
to the plaintiffs. On an appeal preferred to thé Special Judge the 
Special Judge dismissed the plaintiffs’ claim in that respect. The 
plaintiffs thereupon preferred ane appeal to this Court, and the 
appeal was dealt with by my learned brother B. B. Ghose, J., who 
has made an order of remand. From this order the present 
appeal has been preferred under the Letters Patent on behalf of the 
tenant-defendants. 


The plaintifis’ case was that the presumption under section 50 
sub-section (2) of the Bengal Tenancy Act did not arise as 
there had been enhancement of rent of the defendants’ 
holding on two occasions: first in 1282 and again in 1292. 
So far as the enhancement alleged to have been made in 1282 was - 
concerned the plaintiffs’ case with regard to that was not accepted 
by the learned Special Judge. As to the enhancement alleged to 
have been made in 1292 what the learned Judge observed in his 
judgment was this: “If there was an addition of one pice per 
kani to the rent in 1292 it was not a substantial change. It was 


done, if it was done at all, in order that the landlord might say that 


the rent had not been always the same rather than in order to make 
a realchange in the rent”. The learned Judge, therefore, seems 
to have been of opinion that as a matter of law a change unless it 
is of a substantial character ds not sufficient to stand in the way of 
presumption and that even if the alteration is made with the object 
of making an enhancement that variation is not to be taken into 
account if it is not a variation by substantial amount. In my opinion 
this position seems to be indefensible, Sub-section 2 of section 50 
is to the effect that if the rent or rate of rent has not been changed 
during 20 years immediately before the institution of the suit or 
proceedings the presumption shall arise. All that is necessary to 
find is whether there has been a change in the rent or rate of rent. 
Of course the change, must -be. a real one in the sense that it was 
intended to be a change but that does not mean that it must be 
of a substantial amount. It is true thatin a number of decisions 
to which our attention has.been drawn it has been laid down that 
small variation of rent though unexplained does not stand in the 
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way of this presumption. The authorities. to which our attention 
has been drawn are the cases of Babu Huro Nath Royv. Ameer 
Biswas (1); Ramrutno v. Chunder Mookhee (2); Anundlall Chow- 
dry v. Mr. James Hills (3); Munsoor Ali v, Bunoo Sing (4) ; 
Tara Kumar Ghose v. Kumar , Arun Chandra Singh (5) and 
Alimuddin Mollah v. Karim Buksh (6). The last two cases merely 
rely upon the proposition as having been a well-settled one in view 
of the earlier decisions referred to above. It is true -that in some of 
these earlier cases, if not in all, there were small variations in the 
rent and even though they were not explained such variations were 
not considered sufficient to deprive the tenant of the benefit of the 
presumption. But on looking into these cases, it would appear 
that no proposition of universal application was laid down in any 
of them. Indeed no such proposition could possibly have been 
laid down ; for, it may be that a very small addition to the rent may 
sometimes be made so that the tenant may not be actually harass- 
ed and at the same time that he may not afterwards Set up a plea 
to the effect that his rent has never been altered. The relevant 
qttestion is whether there has been really a change or variation and 
not whether the same was in respect of a substantial amount ; and 
the amount of the variation is only one of the elements to be 
considered in determining that question. In order to decide the 
question it will also have to be considered whether the tenant sub- 
mitted to it. This is the view which my learned brother B. B. 
Ghose, J, has taken of the matter. He has observed in his judg- 
ment that there is no finding in the judgment of the learned Special 
Judge as to whether there has been a change in the rent or rate of 
rent payable by the tenants in 1292 to which the tenants have agreed 
and he has remandnd the case for this: question being dealt with ; 
and his order in my opinion is perfectly correct. 

I am therefore of opinion that there is no substance in this 
appeal and it should be dismissed with costs. 

Cuming, J. I agree. 


D. K. R. Letters Patent Appeal dismissed. 
(1) (1864) 1 W. R. 230. (2) (1865) 2 W. R. Act X Rul. 74. 
(3) (1865) 4 W. R. Act X Rul. 33. (4) (1867} 7 W. R. 282, 

(5) (1922) 36 C. L. J. 389. (6) (1924) 41 C. L. J]. tos. 
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Before Mr. Justice Cuming, and°Mr. Justice Page, 


GOKUL CHANDRA RAY 
U. 
RADHA GOVINDA ŞHAHA AND OTH%BS.* 


+ 


Provincial Insolvency Act (V of 1920), Sec. 33 cl (3).— Any creditor,’ meaning 


of—Subsequent proof of other debts by a scheduled creditor-—Non-service of 
notice upon the heir of a deceased creditor—Appeal, competency of. 


It is open to a creditor who has once proved a debt and has got his name 
entered in the schedule to prove any other debt. 


The words ‘ any creditor’ in section 33 cl.(3) of the Provincial Insolvency Act, 
are sufficiently wide to include a person who has already proved one or more 
debts but wishes to prove a further debt which forsome reason or other he 


has omitted. 
Obiter : Non-service of notice upon the heir of a deceased scheduled creditor 
would not by itself render the proceeding before the appellate Court incompetent. 


Appeal by one of the Creditors. 


In an insolvency proceeding one of the creditors whose name 
was already entered in the schedule in respect of certain debt due 
to him applied to the Court and stated that by mistake certain < 
other debts had not been proved by him and asked that he should 
be allowed to prove those debts also. The Court refused this appli- 
cation. Against this order of refusal the creditor preferred an appeal 
to the High Court. 

M:. H. D. Bose (Counsel) Babus Upendra Lal Ray and 
Jitendra Kumar Sen Gupta for the Appellant. 

Babus Braja Lal Chakrabarty, Prakash Chandra Pakrast and 
Sachindra Kumar Roy for the Respondents. 


The judgments of the Court were as follows : 


Cuming J : - The facts of the case out of which this appeal has 
arisen are these: An application was made on the r4th June ro2z 
by a firm of the name of Baisnab Charan Radha Charan Shaha and 
other creditors to have certain persons declared insolvent. ‘The 
adjudication order was duly made on the 4th of January 1922 and 
the schedule as required under section 33 of the Provincial Insol- 
vency Act was prepared on the 27th July 1922. A Receiver of the 
estate was appointed. On the goth January 1923 Gokul Chandra 


* Ray one of the creditors whose name was already entered in the 


e 
* Appeal from Original Order No. 399 of 1923, against the order of J, F. Gra- 
ham Esq, District Judge of Dacca, dated the 21st September, 1923.' 
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schedule in respect of cergain debt due to him applied to the Court sla 

and statéd that by mistake certain other debts had not been proved 1926. ` 

by him and asked that he should be allowed to prove those debts — cokul Chandra Ray 
also. The learned District Judge refused this application. He Ve 

was of opinion that once a creditor has proved a debt and his name acer etree 
shas been ented in the schedule it is not open to him to prove Cintas ¢. 
any other debt. Whether this decision is or is not correct depends ates 
entirely upon te wording of clause (3) of section 33 of the Provin- 

cial Insolvency Act. The 1st clause of section 33 provides that 

“ When an order of adjudication has been made under this Act 

all persons alleging themselves to be creditors of the insolvent in 

respect of debts provable under this Act shall tender proof of their 

respective debts by producing evidence of the amount and parti- 

culars thereof and the Court shall, by order, determine the persons 

who have proved themselves to be credilors of the insolvent in 

respect of such debts, and the amount of such debts, respectively, 

and shall frame a schedule of such persons and debts.” Then clause 

(3) of the same section provides that“ Any creditor of the insol- 

vent may, at any time before the discharge of the insolvent, tender 

proof of his debt and apply to the Court for an order directing his 

name to be entered in the schedule as a creditor in respect of any 

debt provable under this Act and not entered in the schedule, and 

the Court, after causing notice to be served on the insolvent and 

the other creditors who have proved their debts, and hearing their 

objections (if any), shall comply with or reject the ‘application.” 

As I have already stated the learned District Judge interprets this 

clause (3) to mean that only a creditor whose name is not already 

entered in the schedule can prove a debt under clause (3). I do 

not see any reason for placing this restriction on the words of sec- 

tion 33, clause (3). The words used are “ any creditor’ and it 

seems to me that if the legislature intended that this clause should ° 
only apply to a creditor whose name was not already in the schedule 

it would have said “ any un-scheduled creditor.” The words of the 

section are sufficiently wide to include a person who has already 

proved one or more debts but wishes to prove a further debt which 

for some reason or other he has omitted. In this view of the . 
case the learned Judge was wrong in not allowing the applicant to 
prove his alleged debt which had not been already entered in the 
schedule. The order of the District Judge is set aside and the 
case remanded to him to be dealt with in the light of the observa- . 
tions made above. I would make it clear that we do not decide 
whether any particular debt is or is not. provable as that is decided 
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by ‘the’ judgment in that the‘learned Judge as not’ correct’ in hold- 
ing’ that a creditor who had once proved a debt and had been enter- 
ed-in the schedule could not prove any further debts and these 
applications are to be dealt with by him-on their merits, i 7 

I may here note that inthe concluding portion of his judgment 
the’ learned Judge states that " in this view ofthe case it becomes ° 
unnecessary to decide the other points.” But he went on to state 
that ‘his findings on these points were against the petitioner. It does 
not appear, however, that the learned District Judge has properly 
considered’ these points. Therefore'the whole case will be open to 


x 


him for consideration. | 
A preliminary point was raised that the appeal was not compe- 
tent, because one Baisnab Charan Shaha who was an alleged cre- 
ditor is dead and no notice has been served on his heir. It does 
not, however, appear that Baisnab Charan Shaha was really a credi 
tor'in his personal capacity. The real creditor was the firm of Bais- 
nab Charan Radha Charan Shaha and further even if he were a 
creditor and no notice had been given to his heir that would not 
by itself render the proceeding incompetent. No doubt it may be 
open to the heirs if so advised to apply to have the proceeding 
reopened on the ground that they had no notice. But their absence 
and the fact that they had no notice in the present proceeding 
cannot prevent the present appeal from “being proceeded with and 
decided. I mayfűrther note that notice was duly served on the 
firm of Baisnab Charan and Radha Charan Shaha.  , 
` The appellant is entitled to the costs of this appeal from the 
Receiver and the contesting creditors represented by Mr. Chakra- 
barti that is the respondents Nos. 2, 4, 5, 6, 7, 11, 12 and 13. 
Hearing fee five gold mohurs. 
“Page, J: I agree. 


D, K. R. Appeal alowed.: Case remanded. 
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CRIMINAL REVISION. 


Before Sir Charu Chunder Ghose, Knight, Judge, and Mr. 
Justice Duval. 


? DWARIKA NATH MISRA 
U. 


THE EMPEROR.* 


Admixture for smoking—Mixture of dpium and water—Possession of excess of 
mixture not allowed by law, if an offence—The Opium Act (1 of 1878), Sec. 
9 (€). 
Opium diluted in water is not an admixture for the purpose of smoking 
Guli : Upendra Nath Biswas v. Emperor (1) referred to. 


At the time of search there were found 533 grains of opium 52 grains of Guli 
i. e an admixture of opium and Guava leaves for smoking and 1} tolas opium and 
water in bottle. Under the rules a person is allowed to possess 3 tolas of ordinary 
opium and 1 tola of a smoking mixture. The liquid opium plus the Guli 
amounted to more than 1 tola : 

Held, that no offence was committed. 

Application for Revision by the Accused under section 435 of 

the Code of Criminal Procedure. 


The accused petitioner was found to possess 53% grains of 
Opium, 52 grains of guli ie an admixture of opium and guava 
leaves for smoking and 1% tolas of opium and water in a bottle, 
that is, more than the amount (1 tola) allowed under the rules, at the 
time of search. He was thereupon charged under.section 9 (c) of 
the Opium Act. The trial Court convicted him and sentenced him 
to undergo rigorous imprisonment for ; months and to pay a fine of 
Rs, 50 or in default to suffer additional rigorous imprisonment 
for 6 weeks. On appeal the Sessions Judge affirmed the convic- 
tion but reduced the sentence to a few days imprisonment already 
suffered and a fine of one rupee. Hence this application for revision. 


Babus Probodh Chandra Chatterjee and Arun Chandra Bose 
for the Petitioner. 


Mr. Khundkar for the Crown. : ? 


*Criminal Revision No. 37 of 1926, against the order of E. Milsom Ësq., 
Sessions Judge of Midnapur, dated the 23rd November 1925, affirming the 
conviction and varying the sentence passed by Babu Sukesh Chandra Deb Ray, 
Deputy Magistrate of Midnapur, dafed the 4th November, 1925. 

(1) (1913) FE. L. R. 41 Lalc. 694. ° 
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The judgment of the Court was as foll8ws : 


The accused has been convicted and sentenced on appeal by 
the Sessions Judge to a fine of one Rupee and the fèw days impri- 
sonment already suffered before the hearing of the appeal on the 
ground that he had an excess of a mixture of opium fer smoking not 
allowed by the rules in his house at the time of its search. 

The facts appear to be that at the time of the seaych there were 
found 5334 grains of opium, 52 grains of guli, i.e. an admixture of 
opium and guava leaves for smoking and 13% tolas of opium and 
water in a bottle. Under the rules a person is allowed to possess 
three tolas of ordinary opium and one tola of a smoking mixture. 
The Judge found a technical offence has been committed as the 
so called liquid opium plus the gx amounts to more than one tola 
and that these two are admixtures for smoking. As a matter of 
fact he had only 52 grains of guli i ina form fit for smoking, and the 
only point is whether the mixture of opium and water to the extent 
of 134 tolas kept in a bottle will amount to an -admixture of opium. 
We can find nothing in support of such contention, and iñ this ` 
connection we have been referred fo the case of ‘Upendra Nath 
Biswas v. Emperor (x) where the Judge’s remark in reference to de- 
natured spirit “ We are not prepared to hold that the mere dilution 
of denatured spirit with water is a process for the manufactures of 
an excisable article’? In the present case we have a dilution of 
opium in water, and it is admitted that'if this is not an admixture 
the accused cannot be convicted. We do not think that we can 
hold that opium diluted in water can be held to be an admixture 
for the purpose of ‘smoking. It is obvious that much more prepara- 
tion would have to be made before a mixture mainly consisting of 
water could be smoked. ` 

In this view of the matter we make the Rule absolute and set 
aside the conviction and sentence. The fine if paid’ will be 
refunded. l 


D, K. R. Rule made absolute : Conviction set aside. 


(1) (1913) I. L. R. 41 Cale. 694 (701). 
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Before Sir Charu Chunder Ghose, Knight, Judge, and Mr. 
® Justice Duval 


l _ HARA MOHUN DAS 
J. 
` i eTHE EM?EROR.* 


Sessions case—Frgudulent use of a forged receipt-—-Triat by Magistrate—lIrre- 
gularity-——Indian Penal Code (Act XLV of 1860)—Sections 196, 47I. 


The accused judgment-debtor was found by the Civil Court to have used 
before it as true or genuine evidence a‘ receipt acknowledging the receipt of a 
certain sum in cash by the complainant decree-holder which he knew to be 
forged. On the complaint of the said Civil Court he was ‘charged and tried 
under section 196 Indian Penal Code by the Sub-Divisional Magistrate : ) 


Held, that on the facts found the accused should have been charged under 
section 471 and not under section:196 Indian Penal Code, and should have-been 
‘tried i in the Sessions Court, 


The Empress v. Khirode Chunder Mosumdar (1) referred to. 


~ Application for Revision by the Accused under section 435 of 
fe Code of Criminal Procedure. 


' The complainant decree-holder got a money decree for Rs. 653- 
rr-o against the accused petitioner. He then took out execution 
of the said decree. There were several infructuous attempts. In 
the last of the execution proceedings the accused. filed a receipt 
for Rs. 530 before the execution Court, purporting to have been 
executed in his favour by the complainant decree-holder. It was 
found that the plea of payment was false and the said receipt was a 
forged one. This finding was upheld by the appellate Court. On 
complaint by the primary Court ; the accused was tried and convic- 
ted by the Sub-Divisional Magistrate under section 196 Indian 
Penal Code and sentenced to 18 months -rigorous imprisonment 
and to pay a fine of Rs. 200, in default six months further imprison- 
ment. He was also convicted under section 193 Indian Penal Code. 
The appellate Court upheld the Goa Hence this applica- 
tion. 


Babus Suresh Chandra Taluqdar and Satish Cee Guha 
for the Petitioner. 


“Criminal Revision No 6 of 1926 against the order of R. E. Jack Esq», 
Sessions Judge of A. V. District, dated the 14th November, ro25, affirming 


that of Moulvi A. oo Subdivisionsl Magistrate of Barpeta dated the roth* 


Jane, i925. 
(1) (1880) I. L, R. 5 Cale. 717. © o * è 
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No one for the’ -Opposite Party. _ 8 
The judgment of the Court was as follows : 


In this case the accused has been - convicted under section 196 
Indian Penal Code. A perusal of the judgment of the learned 
Magistrate shows that there shguld not. have been a convictio 
under section 196 having regard to the facts found [see in this 


- connection, `` Zhe Empress v. Khirode Chunder , Mozumdar (1). 


The facts found show that the ‘section of the Indian Penal Code 


“under which: the accused should have been charged is séction 


471 Indian Penal Code. An offence under section 471 is exclusive- 


“dy. triable by a Court of Sessions, and on the findings arrived at 
by the Magistrate it would appear that there is a prima facie case 


against the accused under section 471, Indian Penal Code. 


We therefore set aside the conviction and sentence under section 
196 Indian Penal Code and direct the Magisrate to commit the 
accused to the Court of Sessions to stand his trial under section 
471, Indian Penal Code. With these remarks let the record be 
sent down to the lower Court as early as possible. | 


The petitioner who is on bail will remain on ,the same bail as 
he is now pending further orders of the Magistrate. 


DKR ° l Rule made absolute. 
(1) (1880) l. L. R. 5 Cale. 717. 


CRIMINAL REFERENCE. 


Before Mr. Justice Page, and Mr. Justice Mukerji. 


SUBAL CHANDRA NAMADAS 
“g. . 


- ABDULLA SHEIKH AND ANOTHER* 


Process,eissue, of—Criminal Procedure Code (Act V of 1898) Secs. 202, 203—~ 
Magistrate’s jurisdiction—Previous trial and acquittal of an accused con- 


« cerned jointly with the present accused in committing an offence—Revival 


of proceedings against the present ACCEL on the same offence. 


, . *Undefended Criminal Reference No. 1 of 1926 made by G. C, res Esq., 


Sessions Judge of Mymensingh, dated thé 23rd December 1925, against -the order 
of Babu U. M, Bose, Deputy Magistrate of Tangail, dated the roth Septem- 
+e 


ber, 1925- j 
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A Magistrate has a wide discfetion in issuing process upon an accused ona 
complaint being made before him but although the discretion is wide it is not 
unfettered. 


In determining whether process ought to issue a Magistrate must proceed 
according to the provisions of the Criminal Procedure Code and if after 
carrying out the instructioffs therein contained he is of opinion upon the 
materials before him that a prima facie case has been made out, he ought to issue 
process and in suc circumstances he is not entitled to refuse to issue process 
merely because he thinks that it is unlikely that the proceedings will result 
in a conviction, - 

If the Magistrate comes to the conclusion that the facts alleged 
by the complainant disclose an offence, and in his opinion there is no gronnd 
for distrusting the complainant, he can issue summons although some other 
persons were tried and acquitted on the same charge and on the same 
facts. 


It is settled practice that if the Magistrate having followed the procedure 
laid down in the Code has exercised a judicial discretion as to whether he 
ought to issue process or not, the High Court will respect his decision and 
will be slow to disturb the order that he had made. 


A and B were alleged to be concerned jointly in committing an offence and 
A was tried and acquitted. Subsequently a complaint was made against B on 
the same offence : 


Held, that although in such a case the plea of autre fois acquit would not be 
available to B and the acquittal of A would not bar the issue of process against 
B, the fact that another person accused upon the same facts of 
having been implicated in the same offence had been acquitted might properly 
be taken into consideration by the Magistrate in determining whether upon the 
materials before him there was sufficient ground for proceeding to issue process 
upon the person against whom the complaint had been preferred. In each case 
the Magistrate in deciding whether process should issue must exercise a judicial 
discretion having regard to the materials duly placed before him. 


Cases on the point reviewed. 


Where the Magistrate having come to the conclusion that the acquittal in 
the previous trial was not a bar to the issue of process against the petitioners, he 
should not staightway order issue of process without paying any regard to what 
had taken place in the earlier proceedings. 

Reference under section 438 of the Code of Criminal, Proce- 
dure. 


The facts will appear from the following extract from the 
reference made by the Sessions Judge to the High Court - 
“* * * * Two persons Makam Pramanik and Ebrahim Khan 
were placed on.their trial before the znd class Magistrate of Tangail 
under section 426, Indiar Penal? Code. The charge against .them 
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was that they and a number of other persons who were gamed in 
the petition of complaint caused mischief to the crops of the 
complainant. These persons were duly tried and were acquitted 
by the Magistrate. The Magistrate found that the land was in 
possession of-the accused and the’ crops were grown by them. A, 
few days after the acquittal of these persons the complainant filed’ 
another petition of complaint on the same facts before another 
Magistrate of Tangail with rst class powers omitting the names of 
the two persons who had been acquitted. The Magistrate summon- 
ed two other persons under secfion 426 and the case against 
them is still pending. No evidence has as yet been recorded. 

“I am of opinion that the order of Babu U. M. Basu summoning 
these two persons was an illezal orderand that proceedings 
against them should be quashed. I donot think that the Magis- 
trate had any jurisdiction to summon these persons.”............ 

The judgments of the Court were as follows : 

Page, J: This case raises a question of importance 
relating to the jurisdiction of a Magistrate to issue process ina 
criminal case. 

In the Code of Criminal Procedure (Act V of 1898 as amended) 
it is provided :—~ 

“ Any Magistrate, on receipt of a complaint of an offence of 
which he is authorised to take cognizance, or which has been 
transferred to him under section 192, may, if he thinks fit, for 
reasons to be recorded in writing, postpone the issue of process 
for compelling the attendance of the person complained against, 
and either inquire into the case himself or, ifhe is a Magistrate 
other thana Magistrate of the third class, direct an inquiry or 
investigation to be made by any Magistrate subordinate to him, 
or by a police officer, or by such other person as he thinks fit, 
for the purpose of ascertaining the truth or falsehood of the com- 
plaint. 


“Provided that no such d'rection shall be made ~- 

(a) Unless the complainant has been examined on oath under 
the provisions of section 200, or 

“(bf where the complaint has been made by a Court under 
the provisions of this Code.” 

Section 203. “The Magistrate before whom a complaint 
is made or to whom it has been transferred, may dismiss 
the complaint, if, after considering the statement on oath 
(if any) of the complainant and the result of any investigation 
or-inquiry under section 202, there’is in hfs judgment no sufficient 
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ground for proceeding. If such case he shall briefly record his 
reasons for so doing.” 

On the other hand, if the Magistrate is of opinion that “ there 
is sufficient ground for proceeding” it is his duty to issue process on 
the person or persons against whom the complaint has been pre- 
‘erred : Sections rgo Sind 204. ° 

The material facts are as follows : 

On the 5th March 1925, one Subal Chandra Namadas laid a com- 
plaint in writing before the Magistrate at Tangail that three named 
persons “ and about 20 others’’ Had allowed their cattle to graze 
on Aalaé growing ina field in the complainant’s possession, and 
also had taken away some 4a/at from the field. Upon this com- 
plaint Mukram Pramanik and Ibrahim Khan, two of the three per- 
sons whose names were mentioned in the complaint were duly 
tried by a znd class Magistrate at Tangail under section 426 of the 
Indian Penal Code, and on the znd September 1925 were acquitted. 
Subsequently, on the roth September 1925, the complainant 
preferred another complaint in writing before a first class Magis- 
trate at Tangail against the petitioner . Rostam Ahadulla Kalimuddi 
and “others 23 in all” that they had let loose 48 cattle on the 
compliinant’s field and “caused a loss of Rs. 30. I filed case 
against two accused but they have been acquitted.” The Magis- 
trate upon this complaint issued a summons to Ahadulla and 
another person to answer a charge under section 426 Indian Penal 
Code. The Sessions Judge of Mymensingh, being sof opinion that 
the Magistrate had no jurisdiction to issue process upon.the peti- 
tioners so long as the acquittal of the persons who already had been 
tried upon the same charge and on the same facts stood 
-good, has referred the matter to the High Court under section 
438 Criminal Procedure Code. The question to be determined 
is whether the Magistrate was justified in law in issuing process 
upon the petitioners. 


Now, under the Criminal Procedure Code a wide discretion is 
given to Magistrates with respect to the grant or refusal of process, 
and in the interest of the community generally it is essential that 
Magistrate should be vested with an ample discretion in regpect of 
the issue of process. Except as otherwise provided by statute any 
body is entitled to prefer a complaint in a Criminal Court, and 
in India, where the Grand Jury system does not exist as an addition- 


al shield to innocent persons against whom unfounded complaints : 


are laid in a Criminal Court, it is specially necessary, as is well stated 


in the Oudh Criminal Digest, (Page 7), that caution and discretion 
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should be used in issuing summonses. *An mene person ought 
not to be dragged off to answer a charge merely because a complaint 
has been lodged against him.” Butin this matter a Magistrate’s 
discretion, though wide, is not unfettered. In memorable words the 
late Lord Halsbury laid down the course which a Magistrate ought 
to follow in exercising the discretion with Which he is entrusted. ° 

“An extensive power is confided to the justices in their capacity as 
justices to be exercised judicially ; and ‘discretion’ “means, when it 
is said that something is to be done within the discretion of the 
authorities that that something is to’ be done according to the rules 
of reason and justice, not according to private opinion ; Rooke’s 
case (1) ; according to law and not humour it is to be, not arbitrary 
vague and fanciful, but legal and regular. And it must be exercised 
within the limit to which an honest man competent to the discharge 
of his office ought to confine himself.” Skarp v. Wakefield (2) Thus, 
in determining whether process ought to issue a Magistrate must 
proceed according to the provisions of the Code, and if, after carry- 
ing Out the instructions therein contained, he is of opinion upon the 
materials before him that a prima facie case has been made out he 
ought to issue process ; and in such circumstances he is not entitled 
to refuse to issue process merely because he thinks that it is unlike- 
ly that the proceedings will result in a conviction. If the Magistrate 
were to refuse to grant a summons on that ground it would mean 
either that he was trying out the merits of the case at a preliminary 
stage in the proceedings, or was following a process of guesswork 
and speculation ; and neither of these things is he permitted to do. 
If upon the facts alleged by the complainant and upon the assump- 
tion that the statement by the complainant is true no offence is dis- 
closed it is, of course, the duty of the Magistrate to dismiss the com- 
plaint. Again, if the Magistrate would not be justified in issuing 
process unless he could place reliance upon the statement which the 
complainant has made under section 200 — and this is the ordinary 
case—then, if he distrusts the statement mgde by the complainant, 
or if he distrusts the complainant’s statement, and the distrust 
—though not sufficiently strong to warrant him in acting upon it with- 
out further inquiry—is confirmed as the result of an inquiry or 
investigation under section 202, in either case also it is his duty to 
dismiss the complaint ; Baidya Nath Singh v. Musprati (3). On the 
other hand, if the Magistrate were to come to the‘conclusion that the 
"facts alleged by the complainant disclose an offence, and in his opi- 
nion, there.is no ground for distrusting the complainant, could it be 

(1) (40 Elizabeth) 5 Rep. gob. (2) (1891) A. C, 379. 
(3) (3886.) I. L. R. 14 calc, 14t. 
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contended in reason or equity that the Magistrate was not justified 
in issuing a summons merely because some other persons had been 
tried and acquitted upon the same charge and the same facts ? 
Surely not ; for iner alia it may be that at the previous trial the 
Magistrate had not correctly appraised the value of the evidence, 
‘or for some other reason the order of acquittal cannot be supported : 
Kokai Sardar v. Meher Khan (1); Emperor w. Ghure (2). It is un- 
necessary in this case to consider the interesting and difficult 
question as to whether, and if so in what circumstances, a Magistrate 
is entitled to take into account the dona fide of the complainant in 
considering whether there is ‘sufficient ground’ for issuing process, 
and I refrain from doing so. It is settled practice, however, that if 
the Magistrate, having followed the procedure laid down in the Code, 
has exercised a judicial discretion as to whether he ought to issue 
process or not, the High Court will respect his decision, and will be 
slow to disturb the-order that he has passed. The learned Sessions 
Judge in his report on this case has expressed the opinion that the 
Magistrate had no jurisdiction to issue process against the petitioners 
so long as the acquittal of the persons accused of being participators 
in the same offence stands good. I am of opinion that this view is 
unsound and cannot be sustained. In support of his opinion the 
learned Sessions Judge cited Panchu Singh v. Umor Mahomed 
Sheikh (3); Bishun Das Ghosh v. The King Emperor (4) and In 
Re Azim Sheikk (5). The report of Panchu Singhs case (3), 
however, is not satisfactory, and it is not clear whether 
process was issued against both the accused, or whether it was 
intended that the charge should be dismissed against both of 
them. Jn Re Azim Shetkh’s (5), case, supra, is against the view 
which the learned Sessions Judge recommends to this Court. In 
that case one Bachanuddi preferred a complaint against Maghu 
and Azim for having trespassed upon his land. Process was 
issued against Maghu, who was tried and acquitted. Subsequent- 
ly asummons was issued against Azim upon the same charge, 
‘and the order directing the issue of the summons upon Azim was 
referred to the High Court with a recommendation that it should 
be set aside on the ground that the Magistrate had no jurisdiction 
to pass such an order. The reference was rejected, and Mookerjee, 
J. distinguished Panchu Singhs case (3) on the ground that “in 
that case the Magistrate’s order was construed as indicating a 


(1) (1910.) I. L» R. 37 Calc. 680. ° (2) 1914.) I. L. R. 36 All. 168. 
(3) (1899) 4 C. W. N. 346. (4) (1902) 7 C. W. N. 493. > 
(s) (1907) 7 C. L.J, 349. ° 7 
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desire to terminate all proceedings relating to the matter in his 
Court, and it was held that the District Magistrate @ould not 
interfere under section 437.” I confess that I am unable from the 
report to ascertain the facts upon which Panchu Scngh’s case (1) 
was decided, or the gronnd of the decision. I cannot, therefore, 
regard it as an authority. It appears to me,however, that when A 
has been tried and acquitted the expression of a desire by the 
trial Judge that further Criminal proceedings should not be taken 
in connexion with the subject matter of the trial cannot operate as 
a bar in law to the issue of process ‘against B who was neither tried 
nor acquitted at A’s trial. Bishun Das Ghosh’s case (2), supra, and 
Kedar Nath Biswas v. Adhin Manji (3) were cases in which the 
accused were charged with various offences, including the offence 
of unlawful assembly in which it was necessary that at least five 
persons should jointly be implicated. After the trial and acquittal 
of some of the accused there was obviously no “ sufficient ground” 
in the circumstances for proceeding afterwards against the peti- 
tioners. See Kohat Sardar’s case (4) supra. Itis further urged that 
where A and B are alleged to be concerned jointly in committing an 
offence, and A is tried and acquitted, and in the order of acquittal 
the Magistrate states that in his opinion the prosecution case is 
false, such an order ousts the jurisdiction of a Magistrate subse- 
quently to issue process against B in respect of the said offence until 
the acquittal of A has ‘been set aside [see Biskun Das’s case (2) ; 
and Kedar Nath’s case (3), (supra)|. These cases are distinguishable 
from the present case on the. facts, for the learned Magistrate 
in the present case found “that the case seems to be purely a 
land dispute of civil nature, with a long history having  equili- 
brium for each side’. But in my opinion, the above proposition 
regarded asa statement of law, with all due deference to the 
learned Judges who laid it down, is not only unsound in princi- 
ple but is opposed to the decisions of this Court in Kokat Sardars 
case (4) supra ; Manindra Chandra Ghose v, Emperor (5) and 
Emperor v. Ghure (6).. The true view appears to be that although 
in such a case the plea of autre fots acquit would’ not be available 
to B and the acquittal of A would not bar the issue of process 
against B, the fact that another person accused upon the 


e same facts of having been implicated in the same offence 


has been acquitted may properly be taken into consideration 


(1) (1899) 4 C- W. N. 346, (2) (1902) 7 Ca W. N. 493- . 
(3) (1903)-7 C. W. N. Wii. (4) (t910) LLR 37 Calc. 680. 
KE (1914) 1. L. R. 41 Cale. 754. (6) (1914.) I. L; R. 36 All. 168. 
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by the Magistrate in determining whether upon the materials before 
him’ there is “sufficient ground for proceeding” to’ issue 
process upon the person against whom the complaint has been 
preferred. Ineach case the Magistrate in deciding whether pro- 
cess should issue must exercise a judicial discretion having 
regard to the materials” duly placed before him. In the present 
case the learned Magistrate, having come to the correct conclu- 
sion that the acquittal in the previous trial was not a bar to the 
issue of process against the petitioners appears straightway to have 
ordered that process should issue without paying any regard to 
what had taken place in the earlier proceedings. That, we think, 
he ought not to have done ; and accordingly we set aside the order 
that process should issue against the petitioners, and in the cir- 
cumstances we think that no further Proceedings should be taken 
against the petitioners. 

Mukerji, J :—I have read the judgment of my learned brother 
in this case, and 1 agree in the observations he has made, the con- 
clusion he has arrived at, and the order he has passed.. 

D. K, R. l Order of the Magistrate set aside. 
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of appeal to High Court without the copy of the altered dec: ee—Agpeal, if 
competent. 

The plaintiffs’ case was that the land in dispute formed part of the plain- 
tiff’s putni taluk and that they had been in possession of the same up to some- 
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time not stated when the lands diluviated. When these lands reappeared the 
plaintiffs went to exercise acts of possession over them but found the defendants i in 
possession. 


Held, Per Cuming. F: To discover whether article 142 or article 144, schedule 
l. of the Limitation Act.is applicable, the allegations in the plaint should be 
looked at. That as it was a suit for recovery of gossession after dispossession, 
Art. 142, Limitation Act was applicable to the case and as it was proved that the 
plaintiffs ‘were not in possession within 12 years of the suit, it was barred by 
limitation. 


That the onus was on the plaintiffs to prove possession within 12 years of the 


date of the suit. 


Per Page, F :~—In order to be entitled to get the relief viz., delivery of posses- 
sion by the defendant the plaintiffs must satisfactorily prove that at the date of the 
suit the defendants were in possession of the property which they failed to prove. 
The plaintiffs’ claim should therefore be dismissed. 

Fer Curiam: Mere addition of a few words toa decree in order to make it 


wW 


clear, does not make it a new decree. 
Appeal by the Defendant. 
Suit for recovery of possession of land. 
The material facts will appear from the judgments. 


Mr. Sarat Chandra Bose and Babu Jatindra Mohun Chowdhury 
for the Appellant. 


Mr. Narendra Kumar Basu and Babu Rajendra Bhusan Bakshi 
for the Respondents. 

The judgments of the Court were as follows : 

Cuming, J: Inthe suit out of which this appeal has arisen 
the plaintiffs sued to recover possession of some 155 bighas 
of land on the ground that they form part of their ancestral 
patni taluk. Their case is that these lands were formerly in their 
possession as part of their taluk and that they were diluviated 
many years ago when the whole mouza was diluviated and was under 
water. Inthe year 1896 they vegan to reform but remained 
unfit for cultivation upto the year 1905, that when they went 
to take possession of the lands on _ the strength of 
their former possession before the diluvion and their: 
putni’ right they were resisted by the defendant who declared 
that he had obtained possession of these lands in Assar 1312 
corresponding to June 1905 in execution of a decree. The defen- 
dant resisted the plaintiffs’ suit on various grounds one of which 
was that the suit was barred by limitation as the plaintiffs were 
net in possession of the lands within 12 years of the date of 


the suit. 
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The suit has been subject of a number of decisions. The 
first Court dismissed the plaintiffs’ suit on the ground that the 
question between the parties was zes judicata. On appeal to the 
District Judge he reversed this finding and remanded the 
case for trial to the first Court. An appeal to the High Court 


against this order of the’ District Judge was unsuccessful. The case . 


then went back to the Subordinate Judge and in January 1924 he 
dismissed the plaintiffs’ suit holding that it is barred by limitation. 
He held that it was not proved that the plaintiffs had been in pos- 
session of these lands within 12 years before the institution of the 
suit. The plaintiffs appealed to the District Judge. The District 
Judge held that article 144 and not article 142 applied to the suit 
and on this finding he found that the suit was not barred by limi- 
tation. He allowed the appeal, decreed the suit and ordered that 
the plaintiffs would recover possession of the decretal land by 
ejecting the defendant. Further that the plaintiffs would get 
wasilat for the period of 3 years before the institution of the suit 
till delivery of possession. 

The defendant appeals to this Court and in this appeal he has 
contended that the article which applies to the present suit is article 
142 and not article 144. 

There was a preliminary objection by the respondents that the 
appeal was incompetent, their ground apparently being that no copy 
of a decree of the lower appellate Court having been filed to this 
Court along with the memorandum of appeal as required, by the 
Civil Procedure Code. The facts would appear to be these: The 
appeal was actually heard by the District Judge on the goth 
June 1925 when he set aside the judgment of the Subor- 
dinate Judge. The decree was signed on the 4thof July. The 
appeal was filed in this Court on the r4th August. On the 14th 
September on an application by the plaintiffs the District Judge, as 
the learned advocate for the respondents described it, brought the 
decree into comformity with the judgment. He would seem to con- 
tend, if I understand him rightly that the decree of the 4th July 
was thereby set aside and for it a new decree was substituted and as 
there is no copy of this decree before the Court the appeal is in- 
competent. But the real facts are that on the 14th September the 
District Judge did not in any way alter the decree or bring it intô 
conformity with the judgment, because as :a matter of fact 
the decree was already in conformity with the judgment. What 
he did was to add a few words in order, apparently, to make it quite 
clear what the decree meant, alehough I may say speaking for myself 
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Civil. that the decree was perfectly clear befor€é.. He did not in any way 
—— ° e 
1926. alter the decree. Therefore I do not think that the appeal is 
men incompetent. 


Kumar Birendra 
TRE er eal I will now deal with the appeal before us. The appellant con- 
. Satis Chandra 


Joardar. tends that the article which would apply to the present case is arti- 
— ` cle 142 of the Limitation Act and not article 144. To discover 
Cuming, 7. which is the correet article applicable to the case ié is sufficient for 
us to look at the allegations in the plaint. The plaintiffs’ case there 
is that these lands formed part of their patni taluk and that they 
were in possession of them up to sometime which they do not state 
when the lands diluviated and when they reappeared the plaintiffs 
went to exercise acts of possession over them but found the 
defendant in possession. In other words their suit is one for 
recovery of possession after dispossession. The learned advocate 
who has appeared forthe respondent devoted some considerable 
time in endeavouring to pursuade us that. this suit for 
some reason or other was not a suit for recovery of possession. It 
seems to me perfectly clear on the plaint itself that it is a suit for 
recovery of possession after dispossession and therefore article 142 
applies. In dealing with this point the learned Judge remarked 
“ so this is not a case in which while in possession, the piaintiff has 
been dispossessed or has discontinued possession. If it is said that 
the plaintiffs’ father wanted to enter into possession before the dilu- 
vion, the plaintiff was not certainly dispossessed and neither did he 
discontinue possession by reason of the diluvion.” I admit that I 
am unable to follow the learned Judge’s argument. In view of the’ 
facts alleged in the plaint the plaintiffs’ own case is’ that they were 
in possession before the diluvion, and if it is now their case that 
they seek to eject the defendant it is perfectly clear that they are 
seeking for recovery of possession. In that view of the case as the 
plaintiffs sue in ejectment they must prove that they were in posses- 
sion within 12 years of the date of the suit. They may no doubt 
prove that by relying on their former possession and contend that 
the former possession continued until they were dispossessed by 
somebody else. The facts are that the Natore defendant obtained 
delivery of possession on the 26th of June 1905 which is rı years 
„11 months and 27 days before the date of the suit and that before 
that time the Tagores were actually in possession. It is therefore 
quite clear that far from the plaintiffs having proved that they 
were in possession within 12 years® there is positive evidence that 
they were not in possession within 12 years prior to the 
suit, | 
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The result therefore Must be that the appeal must succeed and 
the plaintiffs’ suit dismissed with costs in all the Courts. 

Page, J :—I agree that the appeal must be allowed and the 
plaintiffs’ suit dismissed. But I desire to add that I limit the 
reasons upon which I found my decision to those which I am now 
about to state. ° 


The disput@ has arisen in respect of r55 bighas of chav land to 
the south of the river Gorai. That land was part of a far larger area 
of 1351 bighas as to the ownershjp of which there has been a peren- 
nial dispute between the Natore, on the one hand and the Tagores 
on the other. From time to time certain other persons such as the 
Majumdars and the plaintiffs have laid claim to their property. 
But the protagonists in their dispute are the Natores and the Tagores. 
In 1897 the matter came to a head and ina suit between these two 
families it was held that the Natores were entitled to all the lands 
within a certain mouza which would include the lands in dispute. 
That did not suit the views and aspirations of the Tagores, and they 
entered into an agreement with the plaintiffs that if the plaintiffs 
would institute a suit claiming title to and a right to possession of 
this property the Tagores would bear the expenses of the litigation. 
Pursuant to this agreement the plaintiffs filed the suit No. 308 
of 1908 against the Natores who are the present defendant 
appellants. In the event on the eth July xrgr5 the High 
Court decreed that the plaintiffs were not entitled to the pro- 
perty onthe north of the river but declared that the plaintiffs 
were entitled to the triangular portion of 155 bighas to the 
south of the river which is the subject matter of the present 
proceeding. The plaintiffs thereafter applied for delivery of 
possession of the triangular portion to which their title had 
been declared in execution of the decree in suit No. 308 of 1908. 
But the High Court held that inasmuch as the plaintiffs had 
not prayed for possession in the suit they were not entitled 
to obtain possession iff execution of the decree, and further 
refused to permit the plaintiffs to amend the decree so that they 
would be entitled thereunder to apply for possession to be 
delivered to them. Meanwhile, that is, before :the High Court 
had passed the order to which I have just alluded the plaintiffs 
in June 1917 instituted the present suit relying on the title 
which the High Court had already declared to be with them and 
sought a decree that they were ‘entitled to possession of this trian- 
‘gular portion of the property’ upon the declaration of their title 
‘thereto. Now in the Course of the tortuous steps taken in this 
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proceeding the suit found its way to the High Court and the 
respondents contend that the Court is bound to accept the 
findings previously arrived at by High Court in this suit. In an 
appeal in this suit from an order of the District Judge remand- 
ing the suit for retrial Mr. Justice Richardson referred to and 
relied on the following observations of Chatterjee J. in the appeal 
in suit 308 of r908. “ We donot think that therg is any satis- 
factory evidence definitely pointing to the possession of this 
triangular portion when it reforms] after the northward progress 
of the Gorai, in fact it was not claimed in the Title Suit of 1897”. 
Now, the matter stands thus: the plaintiffs have been declared 
entitled to the triangular portion in dispute ; but up till r908 the 
date of the title suit brought by the plaintiffs against the Natore it 
must be taken that thefe is no evidence, upon which the Court can 
rely, to justify a finding that the defendent respondent the Natores 
or any body else were in actual possession of this 155 bighas. The 
result is that the plaintiffs’ title which has been declared is good 
against all persons except those who can prove a paramount title or 
a title by adverse possession. In this suit which is a suit for posses- 
sion against the Natores the Natores pleaded that they were put into 
possession of this triangular portion of the land by the sheriff in 
execution of a decree on the 26th of June 1905. The learned Dis- 
trict Judge, as I apprehend his judgment, has come to the same con- 
clusion on this matter as that to which Mr. Justice Richardson 
seems to have arrived when the suit came before this Court on 
appeal for I find inhis judgment that he observes “ when the same 
question was agitated between the parties to the present suit the 
High Court held that Natore had neither title to nor possession 
at any time. of the land in question in this suit and it was not the 
subject matter of the litigation of 1897. I therefore hold that the 
plaintiffs’ claim is not time barred.” Mr. Bose on behalf of the 
respondent has urged upon us that we are bound to accept the 
finding of fact by the High Court in these proceedings. Well, he has 
appealed to Ceasar, and to Ceasar let him go. It must be taken 
therefore, pursuant to the finding of the High Court, and as I read 
the judgment of the District Judge also that notwithstanding the 
written statement of the defendants it is not proved that the defen- 
dants were in possession of the property in dispute up till 1908. I 


invited the learned advocate for the respondents in those circums- 
tances to point out any evidence,that the defendant took posses- 


sion of this land between 1908 and 1917 when the present suit was 
instituted, and he frankly admitted*that there was no evidence to 
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that effect. Indeed, so precarious must be the possession by any 
body of this property that it was stated that at the present time the 
155 bighas in dispute’are again under water. This was stated by 
the learned advocate for the respondent. Now, in this suit to what 
reliefs are the plaintiffs entitled. They are clearly not entitled to 
claim a declaration of*their title’to the land in controversy for that 
-has already been granted to them and they are not justified in ask- 
ing the Court again to do that which it has already done. What 
they claim and seek is delivery of possession of this property by 
the defendant. But in order to be entitled to such reliefs against 
the appellants they must satisfactorily prove that at the date when 
they filed their suit the defendants were in possession of the pro- 
perty. In the circumstances to which I have adverted, in my opi- 
nion, it must be taken that they have failed to prove that essential 
ingredient in their alleged cause of action against the defendants. 
It follows, therefore, in my opinion, that the claim of the plaintiffs 
in this suit must be dismissed. I agree that the appeal should ee 
allowed with costs. l 

D. K. R. Appeal allowed. 


Before Mr. Justice Suhrawardy and Mr. Justice Graham. 


SUCKCHAND DAS 
V. 
GIRIDHARI DAS AND ANOTHER.* 


Occupancy holding—lnvoluntary -transfer— Purchaser's right—Tenancy does 
not pass without landlords consent—Bengal Tenancy Act (VII of 1885) Sec. 
170-——Deposit by stranger— Withdrawal by landlord after protest, if con- 
Jers any right to the stranger—Mere acceptance of rent from a stranger, if 
confers any right to him. 


The effect of the proposition laid down in the Special Bench case of 
Chandra Benode Kundu (1) that a transfer for value of the whole or part 


*Appeal from Appellate Decree No. 2330 of 1923, against the decree of 
A. L, Mukerjee Esq., Additional District Judge of Midnapur, dated the 16th 
August, 1923, reversing the decree of Babu Dhirendra Nath Basu, Munsiff, 3rd 
Court of Kanthi, dated the rath September, 1922, 


(1) (1920) I. L. R. 48 Calc. 1846 31 C. L. J. 510. 
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ofan occupancy holding apart from the legal @state is operative against the 
raiyat, whether it is made voluntarily or” involuntarily, is, that the tenant is 
not entitled to question the validity of the purchase- by the purchaser, But 
this case does not go so far as to hold that the tenancy passes to the pur. 
chaser against the landlord and vests in the purchaser without the landlord’s 


consent. å 
Ld 
The purchaser in a money decree against the tenant, a non-transferable occu- 
pancy raiyat, takes only the tenant’s interest, and so far as the landlord is 


concerned, obtains no interest or title. 


In order to recognise or ratify something, it is necessary that the thing 
must exist. 


Where after the landlord obtained a rent decree against his tenant, an occu- 
pancy raiyat, a person who had not acquired the tenancy at that time deposited 
the decretal amount and the landlord’s objection to the right of the said person 
to deposit under section 170 Bengal Tenancy Act was disallowed. ang the land- 
lord then withdrew the amount so deposited : 


Held, that the withdrawal of the amount by. the landlord deposited by the 
said person did not confer any right on him in respect of the holding nor did it 
establish the relationship of landlord and tenant between them. Fugal-v. 
Srinath (1) doubted. 


Mere acceptance of rent by the landlord from a person who has not been 
recognised by the landlord as a tenant, does not create the relationship of land- 
lord and tenant, 


Appeal by Defendant No. 1. 
Suit for recovery of possession of the lands in suit on establish- 
ment of the plaintiffs’ title thereto. 


The material facts may be summed up as follows.:- 

Priyanath, plaintiffs’ brother was the original tenant in respect of 
the land in suit which was admittedly a non-transferable occupancy 
holding under the Burdwan Raj. In 1903 the holding was pur- 
chased by the Raj in execution of a rent decree obtained against 
him by the Maharaja in rgo1. łn 1904 and 1905 the holding was 
Jet out on an yearly tenancy to one Kailash. In 1907 a lease was 
granted to Kailash for an indefinite period. In 1906 Priyanath 
brought a suit against the Maharaja for establishment of title etc. 


‘but it was dismissed. In 1907 two ladies Bhairabi and Brinda- 


bati brought a suit against Priyanath on an unregistered kat kobala 
executed in their favour by Priyanath. There was a consent decree 
irt execution of which the holding was put up to sale and was pur- 
chased-by the said Bhairabi and Brindabatt and possession was 
taken against Priyanath. In 190g Gangdhar (heir of Bhairabi) 
and Brindabati brought a suit against the Maharaja under section 69. 


a) (1910) 12 C. L., J.609. ae o Š 
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B. T. Act, which was dismissed in 1911. In roro Gangadhar and 
Brindabati executed a fof kobala in favour of the plaintiff who 
brought a suit on it in 1912, which was decreed. In execution 
thereof he purchased the holding and claimed to obtain possession 
in r913. In tgr3 one Baikuntha obtained a money decree 
against Kailash and in executiog of it purchased the holding. 
On his attempting to take possession plaintiff filed a claim which 
was allowed. Im 1917 the Maharaja instituted a rent suit against 
Kailash which was decreed. On the 16th July, rgr7, the plaintiff 
deposited the decretal amount. Objection was made by the 
Maharaja under section 170 Bengal Tenancy Act but was disallowed. 
Maharaja subsequently withdrew the amount, so deposited by the 
plaintiff. In r918 another suit for rent was brought by the Maha- 


raja against Kailash which was decreed and defendant No. 1 - 


"(appellant before High Court) purchased the holding in the 
execution sale resulting therefrom. Plaintiff preferred a claim 
which was dismissed in rọ21r. The present suit for recovery of 
possession on establishment of title was instituted by him on the 
28th September 1921 against the defendant No. 1 purchaser and 
the Maharaja. Plaintiff paid rent to the Maharaja in respect of the 
holding for a portion of 1325 and 1326 which was accepted. 
The trial Court held that the plaintiff got no title and dis- 
missed the suit. On appeal, the lower appellate Court decreed the 
plaintiffs suit holding that the plaintifs tenancy under the Maha- 
raja was established by the fact of the Maharaja’s withdrawal of 
the amount deposited by the plaintiff in 1917 in the first rent decree 
against Kailash and also by receipt of rent by the Maharaja for 
the aforesaid two years from the plaintiff. The defendant No. 
1 then preferred an appeal to the High Court. 

Mr. Ram Chandra Majumdar and Babu Apurba Charan 


Mukerjee for the Appellant. 

Dr. Dwarka Nath Mitter, Babus Sarat Kumar Mitter and 
Santosh Kumar Pal for the Respondent. ` 

The judgments of the Court were as follows :— 

Suhrawardy, J: This appeal srises out of a suit for recovery 
of possession of the lands in suit on establishment of the plaintiffs 
title thereto. The facts are various and complicated but for the 
purposes of the present appeal they may be shortly stated as follows : 
Priyanath Das (brother of the plaintiff) was the original tenant in 
respect of the land in suit under the Burdwan Raj. In rgor the 
Maharaja obtained a rent decree against him and the holding was 
sold in execution of that decree and purchased by the Raj in-1g03. 
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In 1904 and 1905 the Raj let out the hðding on an yearly tenancy 
to one Kailash. In 1907 a lease was granted to him of this land. for 
an indefinite period. In 1906 Priyanath brought a suit against the 
Maharaja for establishment of title and other reliefs but it was dis- 
missed. In 1908 there were proceedings under section 145 Cr. P. C. 
between Kailash and Priyanath which termiflated in favour of Kai- 
lash. In 1907 a suit was brought by two women Bhairabi and Brin 
dabati who were said to be the mortgagees of Priyanath against him 
on an unregistered 40¢ kadala said to have been executed by 
Priyanath in their favour. There was a consent decree in the suit 
which was executed and the holding was put up to sale and it was 
purchased by the two women and possession taken against Priyanath 
In 1909 a suit was instituted by Gadadhar ( heir of Bhairabi ) and 
Brindabati under section 69 Bengal Tenancy Act azainst the Maha- 
raja but the suit was dismissed inigrx. In 1910 Gadadhar and 
Brindabati executed a ot kabala in favour of the plaintiff who in 
1912 brought asuiton it and obtained a decree in execution of 
which he purchased the holding and claimed to obtain possession of 
it in 1913. In 1913 one Baikuntha Pandey obtained a decree for 


_ money against Kailash and in execution of it purchased the holding ; 


and on his attempting to take possession a claim was filed by the 
plaintiff which was allowed. Baikuntha did not take any further 
steps in the matter and, so far as this litigation is concened, he 
seems to be unconcerned and is out of it. In 1917 the Maharaja 
instituted a rent suit against Kailash which was decreed. On the 
16th July 1917 the plaintiff deposited the decretal amount. The 
Maharaja objected to the right of the plaintiff to make the deposit 
under section 170 Bengal Tenancy Act, but the executing Court 
passed the following order: “The petitioner's /ocus standi is proved 
and he is permitted to deposit the amount.” On the 21st Septem- 
ber 1917 the Maharaja withdrew the amount so deposited by the 
plaintiff. In 1918 another suit for rent was brought by the Maharaja 
against Kailash. A decree was obtained on the 2oth June r919 and 
the property was put up to sale on zoth February 1920 and pur- 
chased by defendant No. r who is the appellant before us. The 
plaintiff preferred a claim which was dismissed on the end April 


tgzt. The present suit was instituted on the 28th September 


*tgzr against the purchaser (defendant No. 1) and the Maharaja of 


Burdwan. It appears that the plaintiff paid rent to the Maharaja 
in respect of this holding for a portion of 1325 and 1326 which was 
accepted. The defence of the defendant was that the plaintiff was 
never the tenant of the Maharaja and had no cause of action for 
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the suit. eT he trial Court held that the unregistered 4of Aadala in 
favour of Bhairabi and Brindabati who were said to be Priyanath’s 
aunt and mistress was a collusive document and the litigation follow- 
ing it was not dona fide. In this view it held that the plaintiff got no 
title from Gadadhar and ,Brindabati. With regard to the subsequent 
part which the plaintiff took in the rent suits against Kailash the trial 
Court held that tle plaintiff got no title and in this view dismissed 
the plaintiff's suit. On appeal the learned Additional District Judge 
of Midnapur decreed the plaintiffs suit. The learned Judge did not 
consider the nature of the transaction between Priyanath and Bhai- 
rabi and Brindabati as he was apparently of opinion that the plaintiff’s 


tenancy under the Maharaja was established by the fact of the Ma-. 


haraja’s withdrawal of the amount deposited by the plaintiff in 1917 
in the first rent decree against Kailash and also by receipt of rent by 
the Maharaja for two years from the plaintiff. The learned Judge's 
view is that by these acts the Maharaja recognized the tenancy and 
therefore he was not justified in bringing a suit for rent against the 
old tenant ; and consequently the defendant as purchaser in execu- 
tion of the decree in that suit has obtained no title to the holding. 


Now let us examine the proposition laid down by the learned Dis-° 


trict Judge and the correctness of the conclusion drawn by him 
from the facts as above stated. 


The learned Judge does not plainly say so, but he seems to find 
that the plaintiffs title having prevailed over Baikuntha’s title who 
was the purchaser of Kailash’s interest, the plaintiff acquired the 
holding which stood in the name of Kailash. This is not a correct 
view. Kailash’s interest was sold in execution of a money decree 
and purchased by Baikuntha. That sale, so faras Kailash was 
concerned, was binding. But it did not confer any right on Baikun- 
tha against the Maharaja in the absence of recognition of Baikun- 
tha’s purchase by him. Admittedly the holding was a non-transfer- 
able occupancy holding and therefore the purchaser in a money 
decree against the tenant’ of such a holding takes only the tenant’s 
interest, and, so far as the landlord is concerned, obtains no interest 
or title. Baikuntha attempted to take possession of the property 
but was resisted by the plaintiff who succeeded and Baikuntha 
having taken no further steps in the matter, he must be supposed 
to have lost all interest by his purchase. After Baikuntha went out 


Kailash remained liable for the rent and so far as the landlord was . 


concerned Kailash was his tenant? The tenancy of Kailash there- 

fore did not terminate after the purchase as Baikuntha virtually gave 
+ 2 e a A 

up his right to the tenancy, In the Special Bench case of Chandra 
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Binode Kundu y. Alabux Dewan (1) it was held, modifying the 
Full Bench decision in the case of Dayamayi v. Ananda Mohan 
Roy Chowdhury (2), that a transfer for value of the whole or part of 
an occupancy holding apart from the legal estate is operative against 
the raiyat, whether it is made evoluntarily,or involuntarily. The 
effect of this view is that the tenant is not entitled to question the 
validity of the purchase by the purchaser. This c&se does not go 
so far as to hold that the tenancy passes to the purchaser’ against 
the landlord and vests in the purchaser without the landlord’s con- 
sent. We are therefore of opinion that the plaintiff has not acquired 
any title to the holding through Baikuntha or Kailash. In fact his 
right to the holding which he now asserts was against Baikuntha and 
consequently against Kailash. There is no privity between him and 
Batkuntha or Kailash as regards the transfer of the holding. The 
position is this that after Baikuntha ceased to have any concern with 
this holding it remained with Kailash who continued to be liable for 
the landlord’s rent. 

The next question that arises is the effect of the withdrawal of 
the amount by the Maharaja in rọr7. It is argued that by with- 
drawing the amount deposited by the plaintiff in the rent decree 
against Kailash the Maharaja recognised the tenancy of the plain- 
tiff and was precluded from instituting a subsequent suit for rent 
against Kailash. Now in order to recognise or ratify something it 
is necessary that that thing must exist. As we have found, the plain- 
tiff had not acquired the tenancy at the time when he made the de- 
posit. It can hardly be maintained that if a stranger to the holding 
makes a deposit and the landlord withdraws the amount, he, by his 
conduct, is bound to treat the trespasser as his tenant. Then again, 
when the plaintiff made the deposit, the Maharaja protested against 
the plaintiff’s right to make the deposit ; but the Court rightly or 
wrongly held that the plaintiff had Zøcus standi and the Maharaja 
withdrew that amount after that decision. It is argued on the 
authority of Jugal Mohini Dasi v. Srinath Chatterjee (3) that the 
effect of the decision was that between the landlord and the trans- 
feree of the tenure, the transferee acquired an interest in the tenure 
by purchase. If the decision is to be applicable to the facts of this 
case, it must be found that the plaintiff-was a transferee by purchase 
which we have held he was not. Itis not necessary in this case to 
consider the correctness of that decision. When proper occasion 
arises it may have to be reconsidereti, for the learned Judge for the. . 
view -they took relied onthe case of Thomas Barclay v. Syed 


.{1) (9990) I. L. R, 48 Calc. 184 ; 31 C. p Je sio. 
{2) {1914) I. L R. 42 Calc. 172; 20 C. L. J. 52. 
(3) (1910).12 C. L, J. Goo. 
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Hossein ¢1).. In that case the landlord did not contest the right of 
_ the depositor and withdrew the money. The learned Judges apply- 
ing the principle of estoppel to the facts of that case held that the 
landlord was precluded by his conduct from contesting the right of 
the depositor to make the deposit* for his failure to take exception 
before withdrawing the amount has put the transferee ata loss. In 
Gadadhar Gho% vs. Midnapore Zemindary Co. (2) the landlord 
withdrew the deposit without any protest and it was held, as in 
Thomas Barclay v. Syed Hossein (1), that he was estopped from 
questioning the right of the depositor. The ground on which the 
principle of estoppel was applied in these cases is open to question 
but as they are not applicable in the present case, we need say no 
further. We accordingly hold that the withdrawal of the amount de- 
posited by the plaintiff in ror7 did not confer any right on the plain- 
tiff in respect of the holding nor did it establish the relationship of 
landlord and tenant between the Maharaja and the plaintiff who is 
not a transferee of the tenant’s interest. 


Then we have to consider the effect of the acceptance of rent 
from the defendant by the Maharaja for the two years 1325, 1326. 
It is noticeable that from the date of the purchase by the defendant 
in 1918 no rent was paid by the plaintiff to the Maharaja or ac- 
cepted by him. No authority has been placed before us for the 
proposition that mere acceptance of rent creates the relationship of 
landlord and tenant. It has not been distinctly found by the learn- 
ed Judge that the plaintiff was in possession at the time when the 
rent decree was executed by the Maharaja. Apart from all these 
considerations, if Kailash’s tenancy had not terminated or extin- 
guished and was subsisting any act of the Maharaja—whether the 
withdrawal of the amount or acceptance of rent from a stranger — did 
not put an end to that tenancy. The conduct of the Maharaja has 
been that of an absentee landlord«whose affairs are managed by per- 
sons who are not so mindful of the effect of their acts. It may be 
noted here that the Maharaja appears in this appeal as he did in 
the Court below and has supported the appellant’s case. In the cir 
cumstances as stated above we do not think that the plaintiff has 
acquired any right in the property in suit and his suit must fail. 

The result is that this appeal is allowed, the decree of the lowef 
appellate Court set aside and that of the Court of first instance res- 
tored with costs. There will be one set of costs in favour of Pa 
dant No. 1. The Maharaja will bear his own costs, 

Graham, J.—I agree, š . 
D.K. R Appeal allowed. 

(1) (1907) 6 C. L. J. Sor. (2) (1917) 27 C. L. J. 385. 
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MISCELLANEOUS CRIMINAL +. 


Before Mr. Justice Suhrawardy, and Mr. Justice Duval. 


SRILAL AGARWALLA AND „OTHERS 
U. 
EMPEROR.* . 


Detention—Police custody-—Calcutta Police Act (IV B. C. of 1866), Secs. 7,76—~ 
Time, when to be produced before Magistrate—Criminal Procedure Code 
(Act Vof 1898), Secs. 61, 497, 498—High Court’s power to release on 
bail. j 
Section 61 of the Code of Criminal Procedure does not apply to the 

Calcutta Police : Emperor v, Panchkari Dutt (1). j 


It is not the duty of the Deputy Commissioner of Police, as a Justice 
of the Peace, to place an offender forthwith before a Presidency Magis- 
trate. He is entitled to take such steps as may be necessary to complete an 
investigation before placing the matter before the Magistrate. 


It is proper that if the officer does not see his way to release the 
offender on bail, he should produce him before a Magistrate‘with as little 
delay as possible so that the Magistrate may determine whether in the cir- 
cumstances of the case, the offender is to be enlarged on bail. An im- 
proper exercise of such power may be corrected by the High Court under 
suitable provisions of the law, such as section 491, Code of Criminal Procedure ; 
Emperor v. Panchkari Dutt (1). 


The High Court, inthe absence of any order by any Court, has no power 
to direct the offender to be released on bail either under section 497 or section 
498 of the Code of Criminal Procedure 

Application under section 491 of the Code: of Criminal Proce- 
dure by the Accused. 

` The material facts appear from the judgment of Mr. Justice. 
Suhrawardy. | i 

Mr. Langford James and Babu Probodh Chandra Chatterjee, 
for the Petitioner. ° 

Mr. B. L. Mitter (Advocate-General) and Babu Satindra Nath 
Mukherjee for the Crown. 

The" judgments of the Court were as follows : ` 
. Suhrawardy, J.—This Rule was issued on the Commissioner 
of Police, Calcutta, to show cause why the petitioners should not be 


.Droduced before a Magistrate or, in the alternative, why they 


should not be released on bail. © With regard to the second 


*Criminal Miscellenous Case No, S1ofg926 6, 
(1) (1924) I. Le R. 52 Cale. 67 ; 29 C. W. N. 300- 


r 
e A- 
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ground I donot think ewe should interfere at this stage. There 
is no order by any Court which will give us power to direct the 
petitioners to be released on bail under section 498 or even under 
section 497, Criminal Procedure Code. 


With regard to the other question, namely, that the petitioners 
should be forthwith préduced before a Magistrate, it is argued on 
behalf of the petitioners that under the law itis the duty of the 
Police Officer who has kept the petitioners in custody to produce 
them before a Magistrate with as little delay as possible, and that 
the power of such officer to keep the petitioners in custody is 
limited to such acts as are necessary for the purpose of placing the 
petitioners before a Magistrate. It is conceded that section 61, 
Criminal Procedure Code, which makes it incumbent upon Police 
Officers to produce the accused within 24 hours before a Magis- 
trate, is not applicable in Calcutta ; and it is also conceded that 
under the Calcutta Police Act (1V of 1866) there is no provi- 
sion corresponding to section 61, Criminal Procedure Code. It is, 
therefore apparent, so far as the present question is concerned, 
that no limit of time is provided in law curtailing the power 
of a Police Officer to keep in custody a person accused of an 
offence, or compelling him to produce such an accused before a 
Magistrate within any definite time. Under section 76 of the 
Calcutta Police Act every person taken in custody without a 
warrant by a Police officer shall be taken to the police-station in 
order that such person may be detained until he can be 
brought before a Magistrate. Mr. James, for the petitioners, 
argues that the words “may be detained until he can be 
brought before a Mag’strate” signify that the power of detention 
exists only up to the time when the accused can physically 
be brought before a Magistrate. But under section 7 of the 
Calcutta Police Act, the Deputy Commissioner of Police under 
whose order the petitioners are kept in custody is a Justice of 
the Peace and, as such, he acts as a Justice of the Peace so far as it 


may be necessary for the preservation of peace and detention of - 


offenders in order to their being brought before a Magistrate. 
It is accordingly argued on behalf of the Crown that the power 
of the Deputy Commissioner as a Justice of the Peace to keep 
an offender in detention exists for the period necessary to make 
inquiries so as to send up the case complete to the Presidency 
Magistrate. Iam not prepared to hold that under the law it is* 
the duty of the Deputy Commissioner, a Justice of the Peace, to 
place an offender forthyith bgfore a Magistrate, for in thé first 
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CRIMINAL. instance there is no period mentioned in the Calcutta Police Act 
1926. within which this must be done, and a the second place, asa 
kan 


Justice of the Peace, the Deputy Commissioner is entitled to take 
0. such steps as may be necessary to complete an investigation 
aie ao a before placing the matter before a Magistrate. The view that there 
_Suhrawardy, F- there is no period fixed under ethe Act within which the Deputy 
Commissioner must placé an accused before a Magistrate has 
been accepted by this Court. In Emperor v. Pawchkari Dutt (1) 
Mukerji, J., sitting in the Court of Sessions, observed, relying upon 
a decision of Walmsley, J., that the detention for an unlimited 
period of an offender by the Deputy Commissioner of Police, 
though not illegal because section 61 Criminal Procedure Code, 
does not apply to the Calcutta Police is improper, presumably on 
the ground that no such unlimited power exists. It ts not neces- 
sary for the purposes of the present case to go tothe length of 
supporting in full the proposition laid down there; but that 
case supports the view that section 61, Criminal Procedure Code, 
does not apply to the Calcutta Police, though the improper exer- 
_ cise of such power may be corrected by this Court uuder suitable 
provisions of the law, such as section 491, Criminal Procedure Code 
It should also be noted that the learned Judge in Panchkari’s 
case (1) was considering the value of a confession made while the 
prisoner was in custody for about a fortnight, whereas in the 
present case the petitioner was arrested three days ago. 


Srilal Agarwalla 


To come to the facts of the present case: ‘The accused were 
carrying on business in a large scale. It is alleged that in Feb 
ruary they had nothing in their hands and went on taking goods 
on credit with the intention of cheating their creditors. They were 
arrested under a warrant from the Howrah Police Court and 
released on bail. They were arrested again under a warrant 
from the Calcutta Police Court and also released on bail. They 
were all along charged with offences under sections 417, 420, 120B., 
Indian Penal Code. Itis said on behalf of the petitioners that 
at 3 p.m. onthe 29th March, as they “were coming out from the 
Howrah Court after being released on bail, they were arrested by 
the Calcutta Police and taken to the Deputy Commissioner who 
has since then kept them in Aajat and refused them bail, though 
repeated applications were made for it. An affidavit has been filed 
‘on behalf of the Crown sworn to by Manilal Basu, Inspector in 
e charge of Barabazar thana. He swears that he has been investigat- 

ing the case and has not yet beer? able to complete the investigation, 


*(1} (1924). I. L. R. 52 Cale. 67 ; 29 C. W. N. 300. 
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one of the reasons being that the recent books of the acéused are 
not forthcoming, and he suspects that they have been disho- 
nestly kept back. It should be noted here that the accused have 
been adjudicated insolvents on the petition of a credi- 
tor ; the firm of which the petitioners are members was composed 
of six persons, of whome the other*three are said to be absconding.. 
The charge which was laid before the Deputy Commissioner and 
under which presumably the petitioners were arrested is by one 
Ramnibash in which the petitioners are said to have committed 
criminal breach of trust as agent of the complainant under sections 
409, 420 and r20B, I. P. C. All these offences, excepting the 
offence under section 409 Indian Penal Code., are under the law 
bailable. Had there been no charge of an offence under section 409. 
Indian Penal Code, it would have been incumbent on the officer 
who has kept the petitioners in custody to release them on bail. 
The charge under section 409 is based on the allegation that the 
accused purchased some goods from the complainant Ramnibash 
and paid for them on the 2end February, 1926, and that on the 25th 
February, 1926, when the petitioners again askel ‘for further goods 
the complainant refused to deal with themi any more, as they 
had been so late in making payment for the previous transaction. 
The petitioners thereupon offered to act as agents of the complain- 
ant in order to sell their goods and, on that understanding, goods 
were delivered to the petitioners, the price of which they have 
misappropriated. This allegation, on the face of it, does not require 
along and protracted investigation by the Police Officer in charge 
of the investigation. Though, in my opinion, the Rule does not 
succeed upon the grounds on which it was issued, there is no 
apparent reason for much delay in the matler. It is also proper 
that if the officer does not see his way to release the petitioners on 
bail, he should produce them before a Magistrate with as little 
delay as possiole, so that the Magistrate may determine whether in 
the circumstances of tbe case the petitioners are entitled to be 
enlarged on bail. With this expression of my view, 1 would dis- 
charge this Rule. 


r 


Duval, J.—In this case, as I understand it, the petitionefs were 
arrested by the Police Inspector of Barabazar thana on charges un- 
der sections 409, 420 and 120B, Indian Penal Code, on a complaint 
made to the Deputy Commissioner of Police. The Police Officer 
of the Barabazar thana under section 76 of the Calcutta Police 
Act brought. them before Mr. Purna Chandra Lahiri, a Justice 
of the Peace, also a Deputy Commissioner. Mr. Purna Chandra 
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Lahiri’s powers as a Justice of the Peace extend under section 7 
to giving orders as to the detention of an offender, andghe appa- 
rently has given orders directing the petitioners to be detained in 
Police Aajat and passed no order for producing them before a 
Magistrate. The offence charged being non-bailable, section 61, Cri- 
minal Procedure Code not applying to the town of Calcutta and the 
investigation not being complete in his opinion, 1 cannot hold that 
his order detaining the accused in custody pending e the completion 
of the the investigation is illegal, and on that ground I would dis- 
charge this Rule. But at the same time I wish to say that I agree with 
my learned brother that everything should be done to expedite the 
investigation. Ialso hold that the Deputy Commissioner asa 
Justice of the Peace would be exercising a very wrong discretion, 
unless he finds that the offence charged under section 40g which 
is only a non-bailable offence alleged against the petitioners has 
been fully substantiated, in not permitting the petitioners to be 
released on bail as has been done on other complaints against the 
petitioner of a somewhat similar nature by the Presidency Magis- 
trate and the Magistrate of Howrah. 
With these remarks I agree to the Rule being discharged. . 


A. T. M. Rule discharged. | 


FULL BENCH. 


Before Sir Nalini Ranjan Chatterjea, Knight, Acting Chief Justice, | 
Sir William Ewart Greaves, Knight, Judge, Sir George Claus 
Rankin, Knight, Judge, Mr. Justice Panton, and Mr, Justice 

M. N. Mukerji. 


MUHAMMAD SULEMAN.AND OTHERS 
v. 
THE EMPEROR* 


e 
Detention—Police custody—Calcutta Police Act (IV. B.C. of 1866), secs. 
7,9, 76.—'Until he can be brought before a Magistrate’—Reasonable time— 
Right to be taken uut of police custody—Rules and Circular Orders—Remand 
to police custody. 


**Full Bench Reference No. 1 of 1926 in Miscellaneous Case No. 94 of 1928. 
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A Depfty Commissioner of Police, by virtue of his powers as a Justice of the 
Peace or otherwise, cannot under section 76 of the Calcutta Police Act, lawfully 
order the detention in police custody of a person arrested without warrant, for any 
longer time than is necessary to enable such person to be brought before a Presi- 


dency Magistrate. 3 ‘ 


A Deputy Commissioner of Police cannot under section 76 of the Calcutta 
Police Act, lawfully order that the detention of any such person as aforesaid at a 
police station or in police custody shall continue until the police investigation 
shall have-been (a) further advanced, or (b) completed, notwithstanding that the 
time within which such person might* have been brought before a Presidency 
Magistrate has elapsed. 


The words ‘until he can be brought before a Magistrate’ in section 76 of the 
Calcutta Police Act mean within such time, as under all the circumstances of the 
case is reasonable. 


Emperor v. Panchkari Dutt (1) approved Sri Lal Agarwalla v The Em- 
peror (2) overruled. 


The person arrested is not to be detained under section 76 of the Calcutta 
Police Act, at any place other than the station house, but he can be detained only 
so long as he cannot be produced before a Magistrate. 


The person arrested has a right to be produced before a Magistrate without any 
unnecessary delay, that is, as soon as it can reasonably be done. 


The right to be taken out of police custody by being brought before a Magis- 
trate is a right given in the interest of the accused. 


Per Mukerji, Y: The right to detain a person in custody, being one in 
curtailment of the liberty of the subject, has its origin in some statute or some 
provision having the force of a statute 

` Per Curiam : Rules and circular orders framed under section 9 of the Calcutta 
Police Act do not empower the Commissioner to make rules for detaining a 
person arrested without warrant for a longer period than is necessary for pro- 
ducing him before a Magistrate 


Per Mukerji, F: They relate mostly to police investigation and, in so 
far as they purport to methods for carrying them on, were issued for the purpose 
of "rendering the police efficient in the discharge of all its duties’? within the 
meaning of section 9 of the Calcutta Police Act, : 


Per Curiam”: There is no provision in the Calcutta Police Act for remand by 
the Magistrate to police custody for the purposes of investigation. 


Per Mukerji, F: Under section 76 of the Calcutta Police Act, the person 
arrested may be detained by the police—in cases where he is not enlarged by the 
police on his recognizance—only until it is possible for them to produce him before 
a Magistrate, subject to all just allowances. 
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On or about the 24th June, 1926, an Ooriya was stabbed by 


(1) (1924) I. L R. 52 Cale.-67 (94). (2) (1926) 44 C. L. J. 134. 


140 


CRIMINAL. 


1926. 
wre 
Muhammad Suleman 


Ve 
The Emperor. 


Fuly, 5. 


THE CALCUTTA LAW JOURNAL. (VoL. XLIV. 
j : 


some unknown person at the junction of Ratoo Sircar Steet and 
Kanai Seal Street in the town of Calcutta, at some distance from 
the Sulemania Hotel. On the 26th June, 1926, at about 9-ro P. Ma, 
the police arrested the petitioners and detained them in custody at 
Jorabagan lock-up. On the 28th June, 1926,an application for bail 
on behalf of the petitioners was made before the Deputy Com- 
missioner of Police but was refused and the petitionets were remand- 
ed to custody. The petitioners prayed for a Rule on the Com- 
missioner of Police to show cause why the petitioners should not be. 
released forthwith to be brought up before the High Court to be 
dealt :with according to law. The Rule came on for hearing before 
Rankin and Chotzner JJ. who made the following 


Reference. 


Rankin, J.—This is a Rule issued on the 29th June 1926,.at the 
instance of fourteen petitioners, calling upon the Commissioner of 
Police to show cause why directions of the nature ofa Aadbeas corpus 
should not be given under section 491 of the Criminal Procedure 
Code. 


It:appears that on the 24th June last one Butto Kristo Das was 
stabbed in Colutolla Street ; that on the a6th June nineteen persons 
including the petitioners were arrested under section 54 of the 
Criminal:Procedure Code on suspicion of being concerned in the 
assault; that they were detained in custody at the Jorabagan lock- 
up; that on the 28th June application was made by counsel on 
behalf of the petitioners for bail to Mr. Hunt, a Deputy Com- 
missioner of Police ; that this application for bail was refused ; that 
they were sent back to the lock-up without being brought before 
any Presidency Magistrate; and that they were still there on the 
afternoon of the 2nd July when this Rule was heard. The offence 
in respect of which the arrests were made is stated to be laid under 
section 326 of the Indian Penal Code and ig a non-bailable offence. 

It is contended on behalf of the petitioners that their detention 
in police custody has been wholly illegal, that as persons taken 
into custody by a Police officer without a warrant their rights in 
this respect are defined by section 76 of the Calcutta Police Act 
(Bengal Act IV of 1866); and that there is no authority ina 
Deputy Commissioner of Police to detain them in Police custody 
for any longer time than is required to bring them before a Presi- 
dency Magistrate. 

‘On behalf of the Commissioner əf Police it is argued that sec- 
tion 76 confers no right upon arrested persons to be sent before a 
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Presidenoy Magistrate forthe: that the Deputy Commis- 
sioner as a Justice of the Peace has power under section 7 of the 
Act to postpone the time at which arrested persons shall be brought 
before a Presidency Magistrate ; that no limit of time is prescribed 
by the Act to fetter hig discretio»; that a person arrested without 
a warrant can be kept by him in Police custody until the Police 
- investigation is @omplete, and the case is ready for hearing by a 
Presidency Magistrate ; that in some cases Police custody of the 
accused is necessary for identification and other purposes ; and 
that, while the High Court may have the -right to correct abuse 
of this power of detention, the present case is not of this 
character upon the facts. Reliance is placed upon the rule-making 
power vested in the Commissioner of Police by section 9 of the Act. 
It is said, moreover, that the Police have acted on these principles 
for many years and that in one case at least a Division Bench of 
this Court has confirmed the practice—{ Miscellaneous Cass No. 51 
of 1926. Srilal Agarwalla and others v. The Emperor (1). Suhra 
wardy and Duval, JJ., rst April, .1926]. 
The affidavit of Mr. Hunt in opposition to the present Rule 
states as follows :— l 
_ g.— “That bail was refused because the offence was a non-bail- 
able one and because further investigation was considered necessary 
and because I apprehend that the petitioners or some of them may 
abscond or otherwise hamper the completion of the investiga- 


tion.” 
1o.—“That as soon as the investigation which is now proceeding 
has been completed, they will either be discharged or produced 
before a Court.” l 

It is only right to say that the view taken by. the Deputy Com- 
missioner seems to be in entire accordance with the views expressed 
in the case of Srilal Agarwalla (1)—“I am not prepared to hold that 
under the law it is the duty of the Deputy Commissoner, a Justice 
of the Peace, to place an offender forthwith before a Magistrate, for 
in the first instance there is no period mentioned in the Calcutta 
Police Act within which this must be done, and in the second place 
as a Justice of the Peace the Deputy Commissoner is entitled to 
take such steps as may be necessary to complete an investigation 
before placing the matter before a Magistrate” (per Suhrawardy, J.). 

It has been explained to us that the practice in Calcutta is for, 
accused ‘persons, ‘detained as these petitioners have been, to be 
brought before the Deputy Commissioner: every morning, who. dis- 

(1) (1926) 44 C» L. J, 134. 
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CRIMINAL, charges them, sends them for trial or sends them back to*the lock- 
1926. up, according to the state of the investigation reports. A not too 
nl 


favourable specimen of such proceedings is described in the report 
of a case tried by Mukerji J, at the Sessions in 1924 [Panchkari 
Duti's case (1)| where the learned» Judge had to consider the atmis- 
Rankin, F. sibility and value of a confession made after a fortnight in Police 

= custody. He doubted the legality of the procêedings but did 
not require to decide the point. He referred to a previous decision 
of Walmsley, J. where the detention was apparently held to have 
been improper in the circumstances of that case, but no decision 
was given as to the legality of any such detention. 

In my judgment the question before us must be determined 
solely by a construction of the Act of 1856. That Act can be cons- 
trued on its own language and no real help is obtained by compari- 
son of the language, of any other Act. But it may be worth while as a 
precaution against false inferences and anachronism to point out that 
the language of every section with which we are here concerned is 
at least as old as Act XIII of 1854 which applied to the three Presi- 
dency Towns and to other places. Many sections of this Act are sim- 
ply borrowed from one or other of the several Police Acts passed in 
England in 1839. It would seem that section 76 and the following 
sections of the Calcutta Act of 1866 with which we are chiefly 
concerned is an adaptation of section 69, and the following sections 
of the Metropolitan Police Act of 1839 (2 and 3, Vic, cap 47). 
Nothing, however, is gained by referring from the one to the other. 
It may be noted that different English Acts have dealt with this 
matter in different ways—Town Police*Clauses Act, 1847, section 
rs (ro and 11, Vic., cap. 89), Summary Jurisdiction Act, 1879, sec- 

tion 38 (42 and 43, Vic., cap. 49). 
It is not in doubt that the right to be taken out of Police cus- 
tody by being brought before a Magistrate is a right given in the 
interest of the accused. It is given for more reasons than one. It 
prevents arrest and detention with a view to extract confessions, or as 
a means of compelling people to give information. It prevents 
police-stations being used as though they were prisons—a purpose 
for which they: are unsuitable.. It affords an early recourse to a 
Judicial Officer independent of the Police on all questions of bail 
or discharge. These matters are not indoubt. The question is 
asto terms in which the right is given and its exact extent. 
Now a first principle of the Caloutta Police Act of 1866 as of its 
s predecessor (Act XIII of 1856) is. that the Commissioner or his 


Muhammad Suleman 


T. 
The Emperor 


A 


(1) (1914) 1. L R. 52 Calc. 67 (70-71), 
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Deputy is not in ordinary times a Magistrate of Police and by section 
3 the werd “Magistrate” means a “Magistrate of Police’—in the 
more modern terms provided by the Criminal Procedure 
Code a “Presidency Magistrate.” This is the meaning in section 
76 and section 78, 

Section 76 is as follows :—Evyery person taken into...custody 
without a warrant by a Police officer shall be taken to the police- 
station in order shat such person may be detained until he can be 
brought before a Magistrate, or until he shall enter into recogni- 
zances with or without sureties, for his apppearance before a 
Magistrate. 


His detention at the police-station is to be until he can be 
brought before a Presidency Magistrate or until he shall enter into 
Tecognizances for his appearance before a Presidency Magistrate. 
Section 78 tells us that every recognizance shall be conditioned for 
the appearance of the person there y bound before the Presi- 
dency Magistrate at his next sitting. Neither section involves 
the need for any order of a Justice of the Peace. In the case, 
therefore, of every offence in respect of which bail is accepted, 
it seems plain thatthe accused can get -before the Presidency 
Magistrate at his next sitting The investigation may be complete 
or incomplete. The accused may or may not be wanted to point 
out a place, to identify property or to have his foot-prints taken. 

If he is not allowed bail or cannot find the bail what then ? 
Section 76 appears to say that he is to be detained at the police- 
station until he can be brought before a Presidency Magistrate. 
It puts this duty onthe officer in charge of the station, what- 
ever his rank may be. It is contended on defence of the 
present practice that this isnot meant literally ; that it cannot 
point to the earliest moment at which it is physically possible 
for the accused to be produced in Court; that it is an elastic 
expression which takes some account of convenience ; that this 
lets in the powers of a Deputy Commissioner gua Justice of the 
Peace ; that he has a discretion as to the convenient time ; that no 
limit in hours or days has been put to this discretion ; that so 
long at all events as he does not go too far he can insist on com- 
pleting his investigation first specially if he wants the presence or 
the assistance of the accused. : 

I do not know whether this statement succeeds in representing 


fairly the case made in opposition to this Rule. I have tried, 


to state the argument in its most*reasonable form. But in my judg- 
ment it is a bad argument, however it is put. What the seetion 
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requires is that the man shall be brought before a Presidency 


Magistrate as soon as his “production is practicable. ft is not 
a physical limit in the sense that he is to be taken by the 
shortest route and the fastest vehicle, by day or by night, without 
stopping to record his name and address, whether or not he is ill 
or has become unconscious. The referenee is to the ordinary 
daily routine of a police-station on the one hand and of a Magis- 
trate’s Court on the other. It requires something to be done as 
soon asa reasonable man minded'to make no delay can manage in 
the ordinary course of his daily duty. There is no room here for an 
unlimited discretion to postpone; for the doctrine that the 
Investigation of the grounds for suspicion must be completed, 
for delay on the chance that further evidence may be forthcom- 
ing ; for time to test or to consider the evidence that has led to the 
arrest. The simple English notions of the thirties or the fifties 
may be out of date, but they are not obscure : and if the legislature 
has not changed or supplemented them they must be enforced. 
If the man enlarged on bailis to be brought before a Presidency 
Magistrate at his next sitting, it is difficult to suppose that 
the man who fails to find the bail demanded is to be exposed 
to a greater delay. Still more difficult is it to suppose that the - 
man who is given no chance to find bail has lesser rights in this 
respect. It must needs be that a man’s right to be enlarged 
on bail should depend upon the gravity of the charge. This right 
has to be decided before guilt or innocence can be determined. 
But his right to be before a Magistrate independent of the 
Police who are accusing him can hardly depend upon the gravity 
of the charge which they bring forward or upon their need of fur- 
ther evidence. If there is anything in the charge, a remand can. 
presumably be had on some terms not unduly hard on the accus- 
ed. Section 344 of the Criminal Procedure Code expressly pro- 
vides power to postpone the commencement of any enquiry or 
trial. No one supposes that at this stage the prosecution is required 
to frame a charge in its final form. ` 


Whence then comes the notion that though the Police have 
power fo arrest without warrant upon suspicion no one shall be 
brought before a Presidency Magistrate until the Police investiga- 
tion is. complete ? It does not come from the Calcutta Police 
Act of 1866 ; and;in my judgment, it is wholly inconsistent with 
the terms and the principles of this enactment. I do not 
profess to know where it comes from unless it has been imported 
from another system meant for* widely different conditions 
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The exact language of section 76 was onthe Indian statute book CRIMINAL. 
in 1856. before the first Criminal Procedure Code.was passed 1926. 
(cf. section 90 of Act XLII of .1856). The bad drafting of what - Muhammad Suleman 
is now section 167 of the Criminal Procedure Code may seem 
to give some support to the theory that the Police investigation 
should be complete before the accused is brought before a Magis- RANK a 
trate competent, to hold the trial or inquiry, but the decisions 
under that section should disa use anyone of that idea. The 
mere fact that the Police investigations are not complete is no 
reason whatever for detaining an accused in Police custody under the 
Code [see Amir Khan's case ({1)] and if it were a reason the reason 
hai no possible applicition unler the Calcutta Police Act. 
There is, I think, a similar confusion in drawing inferences 
on the ground that “ section 6r of the Criminal Procedure Code 
' does not apply tothe Calcutta Police? as it stands, the last 
tsing one would expect is that it should apply, it seems so 
unsuited to Calcutta. But in interpreting the Act of 1866 which 
does apply, it is certainly noticeable that the Act adds in section 
76 no hard-and-fast limit stated in terms of hours or days. In 
this it follows the Metropolitan Police Act, 1839, of which sections 
69 to 7o have been used as a model for the Calcutta Act. 
Curiously enough the Calcutta Suburban Police Act (Bengal Act 
“Il of 1866) of the same year as the Act now in question, 
retains in section 45 the same words as occur in section 76 of 
the Calcutta Police Act and adds by way of an improvement 
“any person so detained and not entering into recognisances with 
or without such sureties shall be carried before the Magistrate 
within twenty.four hours from the time of his being taken into 
custody” Let it be assumed that the omission to insert a fixed 
limit of time into the Calcutta Act was deliberate. There may be 
many reasons for that. z 


Va 
The Emperor. 





In the first place, the suburbs of Calcutta had been under the 

new Code, and it may have seemed.right to take away no privileges. 

In the case of Act [Vit may have been thought that what was 
considered sufficient for London in 1839 had worked well enough in 
-Calcutta since 1856." Again, one would require, for this "kind of 
speculation to be useful, a very detailed knowledge as to the class 
of officer who in 1866 was in charge of outlying or suburban 
police-station the class of prisoner they were likely to have and the 
kind of accommodation for prisoners that they provided. i 

In a city like Calcutta occasions may arise when arrests are . 
(1) (1902) 7 C. W. N. 459 (459). ° : 
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1926. Saturday evening may have to take his turn with others on the Mon- 
T day. ~Persons arrested in the streets of a busy city may quite 


Muhammad Suleman 
frequently be incapable from wounds or illness of going before a 


Magistrate. Twenty-four hours may be too little in some cases, while 
SaR; vi in others it may be ‘unnecessarily great. One would require to know 
a good deal about the conditions of 1866 in the city of Calcutta to 
base any argument on the fact-if it be afact that a hard-and- 
fast limit of time was thought unnecessary or undesirable. The 
officer-in-charge of a police-station in the city itself is‘always under 
the eye of superior authority and may have been as a rule the most 
senior and experienced of officials in 1866. All this, however, is 
speculation. Itis not construction of the statute. In what way 
does the absence of a fixed time limit show that the words employ- 
ed in section 76 were not intended as a limit, or that there exists 
any power to extend the common-sense limit which they impose? 
The concluding words of section 74 contain exactly the same turn 
of phrase with exactly the same intention. When the Indian 
Legislature in 1856 first enacted the words which in 1866 were 
repeated: by the present Act, it was legislating for several enero 
places—doubtless with very different conditions. 

Now if this construction of section 76 of the Calcutta Police Act 
be correct, the case in opposition to this Rule is, in my opinion, at 
an end. It cannot be contended that rules made under section 9 
can abrogate or qualify the right of an accused under section 76. 
Nor can that be done by virtue of the powers of any Justice òf the 
Peace. It was open to the Indian Legislature in 1866 to borrow 
the language of section 15 of the Town Police Clauses Act, 1847 
(ro and ut Vic., C. 89) if it had wanted to. Still less can it be 
done by virtue of powers restricted specially and of set purpose as 
regards the detention of offenders to detention “in order to their 
being brought before a Magistrate of Police.” The Commissioner 
of Police may by rules impose upon his Deputies duties of investi- 
gation into offences, but neither he nor they can over-ride or qualify 
the statutory right of an arrested man to go before a Magistrate of 
Police. If in some cases that right stands in the way of conve- 

. nience or even of efficiency as regards the making of investigations, 
this is a’ consideration for the legislature. It can hase no weight 
with the Court. l 

Learned counsel for the petisioners contended ‘that even if the 
Deputy Commissioner had power to make remands to Police 
custody, his power in this case had been*abused. His main point 
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was that the unfortunate*victim of the assault having stated to 
the Police that on, the 24th June, “a Muhammadan, aged about 
25 years, of medium complexion and thin build, came out of the 
hotel with a big knife in hand and stabbed him on his right 
side”, it was unreasonable for the police on the 26th to arrest 
the proprietor and persons then inside the hotel to the number of 
nineteen. -He suggested that in these circumstances this was a case 
of arrest to get information and that the powers given to the Com- 
missioner by section 78A of the Act of 1866 were the proper 
powers to use. The facts, however, do not sufficiently appear upon 
the a'fidavits, and as the Deputy Commissioner was justified in 
supposing that he was entitled to arrest and to complete his inves- 
tigation on the principles laid down in Svilal Agarwailla’s case (1), 
I will confine myself to the remark thaton any view of the facts 
the case is an excellent example of what, in my opinion, the legis- 


lature of the fifties and the sixties intended to prevent. 

We are informed this afternoon by the learned counsel for the 
petitioners that six of the petitioners have since the end instant 
been released from police custody upon recognizance of some 
sort, and, that the remaining eight of the fourteen petitioners 


before us are still detained in police custody~a custody which, 


in my view, is wholly illegal. In dealing with the present applica- 
tion, we are under the unfortunate necessity of differing upon a 
point of law from the decision in Svilal Agarwalla's case (1) to which 
I have referred, and the correct practice according to the rules 
of this Court in such a case is that the point or points of law 
should be stated for the decision of a Full Bench of this Court, 
and that the case should go to the Full Bench to be dealt with. 
We have, therefore, the duty of holding our hands and declining to 
dispose finally of this Rule. We are neither able to make the 
Rule absolute, nor to discharge it. What we propose to do is 
to state the points of law upon which we differ from the decision 
in the case of Srilal Aggrwalla (1) for the decision of the Full 
Bench and to refrain from making any final order upon the Rule. 
But as we have before us eight petitioners who, in our opinion, are 
illegally detained by virtue of powers alleged to exist in a Justice 
of the Peace, we think it right to make an ad interim order, and 
the order we make is that each one of the persons in custody 
now ~ namely, the eight petitioners, Muhammad Suleman, Salamat, 


“Yar Ali, Jamir, .Kamaruddin, Bangal, Wali Muhammad and- 


Abdul Aziz—be forthwith enlarged upon their own recognizances 


(1) (1926) 44 C. Le J. 134? j 
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of five hnndred rupees each for their appearance before the Full 
Bench of this Court at the time when that Bench sits to dispose of 
the Rule. The points of law which we referto the Full Bench, 
are as follows :— 


1. Whether upon a true constyuction of the Calcutta Police Act 
(Bengal Act. 1V of 1856) a Deputy Commissioner of Police, by virtue ` 
of his powers asa Justice of the Peace or otherwise, can lawfully 
order the detention in Police custody of a person arrested without 
a warrant, for any longer time than is necessary to enable such 
person to be brought before a Presidency Magistrate ? 


IJ. Whethera Deputy Commissioner of Police can lawfully 
order that the detention of any such person as aforesaid at a police- 
station or in police custody shall continue until the police investiga- 
tion shall have been (a) further advanced, or (4) completed, notwith- 


standing that the time within which such person might have been 


brought before a Presidency Magistrate has elapsed ? 

Chotzner, J.—I have had the advantage of reading my learn- 
ed ‘brother's judgment, and fully agree with his decision and 
the reasons he has given for it. But as the matter at issue 
involyés a question of great public importance, I think that I _ 
may usefully add one or two observations. 


The point for determination in this Rule is the .construction to 
be placed on section 76 of the Calcutta Police Act (Bengal Act 


-IV of 1866). ‘This section says : “ Every person taken into cus- 


tody without a warrant by a police officer shall be taken to the 
police-station in order that such person may be detained until he 
can be brought before a Magistrate, or until he shall enter into 
recognizances, with or without sureties, for his appearance before a 
Magistrate.” 


The controversy here is as tù the meaning of the words “ may 
be detained until he can be brought before a Magistrate.” This in 
the process of time has apparently been interpreted by the Cal- 
cutta Police as giving a Deputy Commissioner power to detain in 
custody a man arrested without a warrant, subject only to his 
being produced before him every day with a report on his case, 
and the further power not to bring the man before the Magistrate 
until the investigation has been completed. The idea underlying 
this procedure seems to be that a Deputy Commissioner is a Jus- 


“tice of the Peace, and consequent]y when a man arrested without 


a warrant is brought before him, that is tantamount to his being 
brought before a Magistrate within the meaning of section 76, and 
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the Deputy Commissioner can remand him to police custody hea 
de die in diem. That view has been accepted in this Court in 1926. 
Srilal Agarwalla v. Emperor (1) decided by Suhrawardy Muhammad Suleman 
and Duval JJ. on rst April 1926. In the course of his 
judgment Suhrawardy J. observed: “I am not prepared to 
hold that under the law it is the duty of the Deputy Commi- CROSANT i 
ssioner, :a Justige of the Peace, to place an offender forthwith 
before a Magistrate, for in the first instance, there is no period 
mentioned in the Calcutta Police Act within which this 
must be done, and in the second place, asa Justice of the Peace, 
the Deputy Commissioner is entitled to take such steps as may be 
necessary to complete an investigation before placing the matter 
before a Magistrate.” 
With great respect to the learned Judges, I feel it my duty to 
say that I do not agree with their decision. 
The proposition laid down is two-fold :- 
(a) that a Deputy Commissioner being a Justice of the Peace 
has for the purposes of this section the same powers as a Magis- 
trate, and 
(6) that as no period has been fixed within which an offender is 
to be placed before a Magistrate, the Deputy Commissioner can 
make an order for his detention in police custody until the 
investigation is complete. 


D. 
The Emperor. 





Both the Commissioner and the Deputy Commissioners of 
Police derive their powers as Justices of the Peace from section 7 
of the Calcutta Police Act. This section says: “ The Commis- 
sioner of Police shall be appointed a Justice of the Peace, but 
unless he is vested with the jurisdiction of a Magistrate of 
police, he shall act asa Justice only so faras may be necessary 
= for the preservation of the peace, the prevention of crimes, and 
the detection, apprehension and detention of offenders in order to 
their being brought before a Magistrate of Police and, so 
far as may be necessary, fer the performance of the duties assigned to 
the Commissioner by the Act. The Deputies to the Commissioner 
of Police may be appointed Justices of the Peace, and, if so appoin- 
ted, shall act in that capacity subject to the above restricti8n.” 

A “.Magistrate of Police” is now the same as a Presidency 
Magistrate. 

Now, reading this section as a whole, it seems to me difficult 
to say thata Commissioner or,Deputy Commissioner of Police 
who is invested with the powers of a Justice of the Peace, for the : 


(1) (1926) 44 C. L. J. 134 j j 
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particular and restricted purposes specifiêd in the section, is also 
a “ Magistrate of Police” or a Presidency Magistrate within’ the 
meaning ofthe section, l 

Section r4 (g) of the Criminal Procedure Code which deals 
with the appointment of “ Special Magistrates” limits the invest- 
ment of Police officers with magisterial powers to an officer of a 
particular grade, f.e, one not below the grade of Assistant Supe- 
tintendent of Police and further limits the exercise of those powers 
to the performance of certain duties which are defined in practically 
the same terms as in section 7 of*the Calcutta Police Act. 

The same provisions as in section 76 of the Calcutta Police Act 
also appear in section 45 of the Calcutta Suburban Police Act 
(Ben. Act II of 1866). 

The intention of the legislature, therefore, was, as I understand 
it, to invest certain selected officers with magisterial powers, includ- 
ing among others the detention of offenders, but the object of such 
detention was in all cases “ in order to their being brought before 
a Magistrate” and, in my judgment, the clear implication is that the 
Magistrate is intended to be an officer different from the Police 
officer who arrested or detained the offender. Were it not so, the 
anomaly would arise of the officer who arrested an offender being 


also competent to try him judicially for the offence. 

With regard to the second point, to use the words of Suhra- 
wardy J., “ there is no period mentioned in the Calcutta Police 
Act within which this” (#.e., bringing an offender forthwith before 
a Magistrate) “ must be done,” I would say that herein the Act 
differs both from section 45 of the Suburban Police Act and section 
61 of the Criminal Procedure Code, both of which provide for the 
production of the offender before the Magistrate within 24 hours 
from the time of his being taken into custody. Why then was the 
time limit laid down in one area and not inthe other? The 
answer I would suggest is that in 1866 local conditions differed 
widely in the suburbs of Calcutta and the mufassil districts from the 
city of Calcutta, and that indifferent means of communication and a 
paucity of Magistrates made it necessary to allow a liberal margin of 
time wfthin which the offender was to be brought before the 
Magistrate, while in the city of Calcutta no such considerations 
arose. The omission, therefore, to fix atime limit does not mean 
that there was no time. limit but that it was unnecessary to fix it. 

"The words “until he can be brought before a Magistrate” seem to me 
to indicate that the offender is to be placed before a Magistrate as 
soon as it is convenient. That is i} accomlance with the general 
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principle that a man arrested without a warrant shall be brought 
across the bar of tbe Magistrates Court at the earliest possible 
opportunity. I cannot see how by any stretch of language the 
words can be construed as giving a Deputy Commissioner power 
to detain such a person in custody without placing him before a 
Magistrate until the investigation is completed. To accept that 
position would, be to jeopardise the liberty of the subject very 
seriously. 

For these reasons I agree with the order proposed. 

The case then came up before the Full Bench. 

Mr. A. N. Sen ( eee dand Babu Bibhuti Bhusan Lahiri, for 
the Petitioners. 

Mr. B. L. Mitter (Advocate-General) Mr. Pancridge (Standing 
Counsel) Mr. Khundkar (Deputy Legal Remembrancer) and Babu 
Satindra Nath Mukherjee for the Crown. 

The judgments of the Court were as follows : 

N. Chatterjea, A. C. J.—The questions referred to the. Full 
Bench are :— 

-1, Whether upon a true construction of the Calcutta Police 
Act (Bengal Act IV of 1866) a Deputy Commissioner of Police, by 
virtue of his pewers as a Justice of the Peace or otherwise, can law- 
fully order the detention in police custody of a person arrested with- 
out warrant, for any longer time than is necessary to enable such 
person to be brought before a Presidency Magistrate? 

II. Whether a Deputy Commissioner of Police can’ law- 


fully order that the detention of any such person as aforesaid . 


at a police station or in police custody shall continue until the 
police investigation shall have been (a) further advanced, or (6) 
completed, notwithstanding that the time within which such 
person might have been brought before a Presidency SARTE has 
elapsed ? 

The powers of the Commissioner or Deputy Commissioner of 
Police as a Justice of the Peace are defined in section 7 of the Act, 
which runs as follows :— 

“The Commissioner of oe shall be appointed as a Justice of 
the Peace, but unless he is vested with the jurisdiction of as Magis- 
trate of Police, he shall act asa Justice only so far as may be necès- 


sary for the preservation of the peace, the prevention of crimes and’ 


the detection, apprehension and detention of offenders in order to 
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Muhammad Suleman 
en age The power of detention of offenders is only “in order to their 
ae being brought before a Magistrate of Police,’ and the learned Ad- 

N. EA a vocate-General stated that he did*not contend that the Deputy Com- 
aa missioner as a Justice of the Peace has any power of detention ex- 
cept for that lirnited purpose. So the only quéstion we have to 

consider is whether a Deputy Commissioner of Police as such has the 

power of detention for the purposes mentioned in the Reference to 


the Full Bench. 


The provisions of the Criminal Procedure Code do not apply 

to the Commissioner of Police or the police in the town of Calcutta 

(see section 1). That being so, the questions referred to must be 

determined with reference to the provisions of the Calcutta Police 

Act (Bengal Act IV of 1866). Section 76 of that Act provides that 

“ Every person taken into custody without a warrant by a police 

officer, shall be taken to the station house, in order that such person 

may be detained until he can be brought before a Magistrate or 

until he shall enter into recognizances with or without sureties for 

his appearance before a Magistrate.” ‘There is no precise time fixed 

within which the person arrested is to be brought before the Magis- 

trate. But he is to be detained watt] he can be brought before a 

Magistrate. The question is, whether these words mean, until he can 

be conveniently produced before the Magistrate, or until there is a 

case which can be laid before a Magistrate, in other words, whether 

the period of detention is co-extensive with the period of police in- 

vestigation. It is contented by the learned Advocate-General that 

under section 7 of the Act, the detention by the Justice of the Peace 

is to be “in order to” the offenders being brought before a Magistrate, 

° whereas under section 76 the detention in the (police) station house 
is to be until they can be brought before a Magistrate, which means 
that they can be detained for police investigation. I do not think, 
“however, that there is any such difference as is contendéd for. The 
provision that every person taken into custody without a warrant by 
a polige officer shall be taken to the station house in order 
that such person may be detained until he can be brought before a 
- Magistrate, or until he shall enter into recognizances, means that 
the person arrested is not to be detained at any place other than the 
- station house, but that he can be detained only so long as he cannot 
be produced before a Magistrate. “The person arresting an offender 
may be, and often is, an ordinary gonstable. He must under the 
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sections take the offender“to the station house to be detained there CRIMINAL 
until the proper police officer can bring him before a Magistrate. 1926. “ 
trad 


Section 69 of the Metropolis Act (2 and 3 Vict., C. 47, upon which Muhammad Suleman 
section go of the Calcutta Police Act, XIII of 1856, and section 76 
of Act IV of 1856 appear to have been modelled) enacted that a 
person arrested without warrant shall be “ forthwith delivered into 
the custody of he constable in charge of the nearest station house 
in order that such person may be secured until he can be brought 
before a Magistrate to be dealt with according to law.” It seems that 
“ detained” in the Calcutta Act is the same as “secured” in the Eng- 
lish Act—in either case until he can be brought before a Magistrate. 

The person arrested has a right to be produced before a Magis- 
trate without any unnecessary delay, that is, as soon as it can 
reasonably be done. 

In section 74 which deals with apprehension of offenders by 
private individuals, in certain cases provides that such offender 
may be detained until he gives his name and address and satis- 
fies such person that the name and address so given are correct 
(where his name and address are unknown) or until he can be 
delivered into the custody of a police officer. Section 76 says 
“ until he can be brought before a Magistrate.” The detention, 
therefore, is to be only until he can be made over to a police 
officer in the one case, or until he can be brought before a Magis- 
trate in the other. In either case the detention is to be only for 
such period as may reasonably be necessary. This may be illus- 
trated by reference to two English cases- Morris v. IVise (1) 
and Wright v. Court (2). In the first,—it was held that a person 
(a private individual) justified under the statute 7 and 8 Geo. 4, C. 
30 in causing the arrest of another, must send him by the direct 
road to the lock-up ; for if he sent extra wiam t he would be a tres- 
passer against the person so arrested. In the second [Wright v. 
Court (2)| a case of a police officer, it was held that a constable 
arresting a man on suspicion of felony must take him before a Jus- 
tice to be examined as soon as he reasonably can, and that a 
plea justifying a detention for three days, in crder that the 
party whose goods had been stolen might have an opportunity of 
collecting his witnesses and bringing them to prove the felony, 
was bad on demurrer. That is a statement of the Common law, 
and section 76 of Act IV of 1866 cannot be used as an implied 
repeal of a general right affecting the liberty ofthe subject. 


(1) (1860) 2 F. and F. 51. (2) (1825) 4 B & C. 596. ° 
t Meaning beyond or outeof the way—Ed. « 
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Uuder section 77 the officer in charge *of a police-station may 
enlarge any person in the custody of any police officer ®ithout a 
warrant, on his own recognizance, and under section 78 every recog- 
nizance “shall be conditioned for the appearance of the person 
thereby bound before the Presidency Magistrate at his next sitting.” 
If the accused enlarged on bail is‘io be brought before the Magis- 
trate at his ext sitting, whether or not the investigation is comple- 
ted, it is difficult to see why the man who is not allowed bail or can- 
not find bail should not have that right. As pointed out in the 
order of reference, the right to be taken. out of police custody by 
being brought before a Magistrate isa right given in the interest 
of the accused.. “ It prevents arrest and detention with a 
yiew to ‘extract confession, or as a means of compelling people 
to give information. It prevents police-stations being used as 
though they were prisons—a purpose for which they are unsuitable. 
It affords an early recourse to a judicial officer independent of the 
police on all questions of bail or discharge.” 

' The question before us is, no doubt, to be decided upon a cons- 
truction of section 76 of the Calcutta Police Act. But we may refer 
to similar provisions in cognate Acts to show that the right of the 
person arrested to be produced as soon as it can reasonably be 
done before a Magistrate is “recognised in such Acts. Section 
61 of the Criminal Procedure Code provides that no police officer 
shall detain in custody a person arrested without warrant fora 
longer period than under all the circumstance of the case is reasonable, 
and such period shall not, in the absence of a special order of a 
Magistrate under section 167, exceed 24 hours exclusive.of the 
time necessary for the journey from the place of arrest to the 
Magistrate’s Court. Section 45 of Act Il of 1866 (Suburban 
Police Act) also contains a similar provision. It seems to me that 
the period of detention indicated by the words “ until he can be 
brought before a Magistrate” in section 76 of the Calcutta Police 
Act ts the same as expressed by the provision “ under all the cir- 
cumstances of the case is reasonable” in section 61 of the Criminal 
Procedure Code, and does not justify detention beyond such period, 
for polige investigation. 

It may be said that if that was the intention, why was the time- 
limit of.24 hours provided for in section 6r of the Criminal Proce- 
dure Code or in section 45 of the Suburban Police Act (II of 1866) 


omitted from section. 76 of the Calcutta Police Act ? The answer 


would be more or less a matter of speculation. It may, however, be 
suggested that the conditions in Calcytta in | 1866, or at the present 
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day, were, and are, not “the same as in the mufassil. Having 
regard to the means of communication, there may be cases in which 
the police in Calcutta may be able to produce the accused within 
an hour of his arrest; on the other hand, there may be cases in 
which hundreds of persons are arrested and in which they cannot 
be conveniently produced before a Magistrate within 24 hours. So 
that the time-limit of 24 hours may be too long or too short in 
Calcutta. f 

Then, again, in 1866 at any rate, officers in charge of police-sta- 
tions in Calcutta presumably belonged to a superior class of officers 
than darogas (Sub-Inspéctors) in charge of police thanas in the 
mufassil, and in the case of the former who were expected not to 
detain for any longer time than was required for bringing the accused 
before a Magistrate the time-limit of 24 hours might not have been 
thought necessary or advisable. So far as the time required for 
producing the accused before a Magistrate is concerned, the 
Calcutta Act leaves it to the discretion of the police. But the 
whole question is—Does section 76 of the Act contemplate deten- 
tion for the purpose of completing. the police investigation beyond 
the time reasonably required for producing the accused before a 
Magistrate ? Having regard to the common law right of the per- 
son arrested to , be brought before the Magistrate as soon as is 
reasonably possible—a right recognised in the law relating to the 
whole of India outside Calcutta—it is impossible to hold that such 
right was impliedly repealed by the mere omission to state the 
hours of detention in section 76. There is nothing in that section 
to force us to that conclusion. 

There is no indication in the Indian Acts (section 90 of Act 
XIII of 1856, section 45 of Act II of 1866, section 6r of the Crimi- 
nal Procedure Code) or in the English Acts (section 69 of the 
Metropolis Act, 2 and 3 Vict, C' 47 ; clause r5 of the Police 
Clauses Act, ro and 1r Vict, 1847; C. 89 or section 38 of the 
Summary Jurisdiction Act, 42 and 43 Vict., 1879) that the police 
can detain an accused arrested, without warrant, for a longer period 
- than is necessary for bringing him before a Magistrate. I do not 
think that section 76 of the Calcutta Act alone was basetl ona 
different principle. 

It appears that the practice in Calcutta for about 60 years’ is 
that the accused is detained for such period as may be necessary 
for completing the police investigation. The accused persons are 
“brought before the Deputy Commissioner every morning who 
discharges them, or sends hem for trial or sends them back to the 
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lock-up, according to the state of the invéstigation reports.” It is 
said that the detention is under some rules framed by the Commis- 
sioner of Police under the powers conferred on him by section 9 of 
Act iV of 1866. But that section empowers the Commissioner to 
make “such orders and regulations relative to the said police 
force as the said Commissioner shall, from time to time, deem expe- 
dient for preventing neglect or abuse, and for rendering such force 
efficient in the discharge of all its duties.” 

They seem to refer to “orders and regulations” for the guidance 
of police officers, and for internal’ management of the police force, 
and the words “ for rendering such force efficient in the discharge 
of all its duties.” cannot, 1 think, include the power of making 
rules for detaining a person arrested without warrant for a longer 
period than is necessary for producing him before a Magistrate. 
If the practice originated from these rules, it cannot be said to be 
based upon a solid foundation. 

The power of detention by the Deputy Commissioner of Police 
has been considered, so far as I am aware, in three cases. In the 
case of Emperor v, Panthkari Dutt (1), a question was raised as to 
the legality of the detention of the accused in the Lal Bazar lock- 
up, and Mukerji J. presiding at the Sessions observed “ona 
consideration of the relevant provisions of the Calcutta Police 
Act (Bengal IV of 1866), I am disposed to take the view that 
there is no power of detention foran unlimited period, such as 
is claimed on behalf of the prosecution, in the Deputy Commis- 
sioner, by virtue of his being a Justice of the Peace. Itis said 
that it is understood generally that there is such a power, there 
being in fact no limitation prescribed anywhere, and section 61 
of the Criminal Procedure Code not being applicable to the 
Calcutta Police. That no doubt is so, but I am aware that in the 
matter of Makommed Ramjan v. King-Emperor (2), application 
under section 491, Criminal Procedure Code, decided on the 18th 
September, 1922. Walmsley J. held a detention under similar cir- 
cumstances as improper, presumably on the ground that no such 
unlimited power exists. The question was not actually decided in 
eithef of the two cases, but they indicate the views taken by the 
learned Judges. In the case of Sri Lal Agarwalla v. The 
Emperor (3). Suhrawardy and Duval, JJ., held that an order of 
detention pending police investigation is not illegal. The decision 


rested on two grounds—(#) that there is no period mentioned in the 


(1) (1924) 1. L. R. 52 Cale. 67 (94)- 
* (a) (1922) Unreported, Decided 18th September. 
(3) (1926) Since reported 44 C. L. J. P34 ° 
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Calcutta Police Act witHin which the accused must be brought CRIMINALS 
before a Magistrate, and (ii) that as a Justice of the Peace the 1926. 
Deputy Commissioner is entitled to take such steps as may be Mukammad “Salenian 
necessary to complete an investigation before placing the matter D. 
a The Emperor. 

before a Magistrate. As for the first ground, it is true, that no sce 

e- s . e bad x 
period is fixed in the sense that the days or hours are not mentione V m ape 
ed, but it cannof be said that therc is no time-limit, the limit being par 


“until he can be brought before a “Magistrate” which, as I have 
already said, means within such time, as under all the circums- 
tances of the case is reasonable?” With regard to the second 
ground section 7 of the Act shows that the Deputy Commissioner 
asa Justice of the Peace, has the power of detention only “ in 
order to bring the offender before a Magistrate’, and the learned 
Advocate-General expressly stated that he did not claim any power 
of detention for the purpose of investigation ina Deputy Commis- 
sioner as a Justice of the Peace. 


If, as we hold, section 76 of the Act does not empower the 
police to detain an accused for the purposes of investigation, a 
question arises whether there is any provision in the Act for 
remand by the Magistrate to police custody for such purposes. 
Section 167 of the Criminal Procedure Code which lays down the 
procedure in cases where the investigation cannot be completed in 
24 hours, and empowers the Magistrate to authorise detention of 
the accused in police custody, for such purposes fora term not 
exceeding 15 days, does not apply to the Calcutta Police. 


There is section 344 under which a Magistrate may order a 
remand before commencing an enquiry or trial. It has been held, 
however, that the remand contemplated by this section is nota 
remand to police custody, but a remand to magisterial custody. 
See Krishnaji v. P. Joglehkar (1) and Queen-Eempress v. Engadu (2). 
In these circumstances, it is for the Legislature to consider whether 
provisions should be made authorising and regulating remands to 
police custody. ° 


For the reasons stated above, I am of opinion that both the 


questions referred to the Full Bench should be answeged in the 
negative. 


Greaves, J.—I agree. ; 
Rankin, J.—I agree. 
Panton, J.—I agree. r 


3 è 
(1) (1897) I. L. R. 23 Bom. 32. ® (2) (1887) {. L. R. 11 Mad. 98. ° 
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` Mukerji, J :—At no time did I have any real doubt in my 
mind as to what the answers to the two questions now before us 
should be, and what -I have heard in this Reference from 
the learned Advocate-General has not altered my view in any way. 
On several occasions these questions came up before this Court for 
decision, but every time before "a stage was reached when the 
matter could be finally considered events happened which rendered 
such consideration unnecessary. If, therefore, to-day I say a few 
words after the judgment just now delivered and even at the risk 
of repeating only a part of what has already been said therein, my 
justification is a desire, not altogether unnatural, not ‘to be under- 
stood as silently assenting to propositions which, while they are so 
vital on the question of the liberty of His Majesty’s subjects in 
presidency towns, condemn a procedure which has obtained in the 
town of Calcutta for along series of years. This liberty, in my 
opinion, has been amply safe-guarded by the Legislature and yet, 
curiously enough, have, for years past, been frittered away by a 
process of misinterpretation of the statute. 

The right to detain a person in custody, being one in curtail- 
ment of the liberty of the subject, must necessarily have its origin 
in some statute or some provision having the force of a statute. 
This is elementary and for this, I presume, no authority is needed. 
The statute that has to be looked to in this connection is the 
Calcutta Police Act (Bengal Act IV of 1866) which purported to 
amend and consolidate the provisions of Act IHI of 1856 (for regu- 
lating the police of the towns of Calcutta, Madras and Bombay) 
and of Act XLVIII of 1860 (to amend Act XII of 1856). Section 
76 of Act IV of 1856 gives the police the right to detain a person 
taken into custody without a warrant and this right was also given 
by section go of Act XIII of 1856. The enactments prior to 1856 
need not be examined, asit is not suggested that any right of 
detention which the police may have had under any of the police 
laws which then existed was reserved to them by Act XIII of that 
year. The words of section 76 of that Act are very plain: “Every 
person taken into custody without a warrant by a police officer shall 
be taken,to the police-station, in order that such person may be 
detained until he can be brought before a Magistrate, or until he 
shall enter into recognizance, with or without sureties, for his appea- 
rance before a Magistrate.” The words of section go of Act XIII 
of 1859 are exactly the same, except that instead-of the expression 
“nolice-station”, we have there the “expression “station house”—a 
yarigfion which need. not detain us. @[here.is no power of deten- 
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tion conferred by the statifte, apart from this provision The exact 
extent of this power has to be construed, and I propose to do so 
immediately, but not until I have referred to two other sources 
which have either been relied upon or have at least been under- 
stood to be relied upon as being sources from ee this power 
also emanates. 


One of leao is section 9 of Act IV of 1866, and certain 
rules or circular orders framed thereunder. These rules and 
circular orders were made and promulgated about the year 1880 by 
the then Commissioner of Police, and it is said that they were 
published in the Police Gazette-evidently for the guidance of the 
police officers whom they concerned. Section 9 runs in these 
words : “The police force shall be under the exclusive direction and 
control of the Commissioner of Police who may, from time to time, 
subject to the approbation of the said Lieutenant-Governor, frame 
such orders and regulations as he shall deem expedient, relative to 
the general government of the force, the places of residence, the 
classification, rank, distribution and particular service of the general 
numbers thereof ; their inspection, the description, of arms, accoutre- 
ments and other necessaries to be furnished to them ; and all such 
other orders and regulations relative to the said police force as the 
said Commissioner shall, from time to time, deem expedient for 
preventing neglect or abuse, and for rendering such force efficient 
in the discharge of all its duties.” These rules and circular orders 
relate mostly to police investigation and, in so far as they purport to 
lay down methods for carrying them on, were issued for the purpose 
_of “rendering the police force efficient in the discharge of all its 
duties” within the meaning of section 9. If they affect the question 
of the powers of the police to detain a person arrested without 
warrant and mean to enlarge or curtail those powers, they are 
clearly «/tra vires the section. l 

The other source is section 7 of Act IV of 1866, which provides 
for the appointment of thes Deputies to the Commissioner of Police 
as Justices of the Peace and enables them to act in that capacity as 
Justices only so far as.may be necessary for the preservation of the 
peace, the prevention of crimes, and detection, apprehension and 


detention of offenders in order to their being brought before a, 


Magistrate of Police. This source, however, need not be examined, 
as the learned Advocate-General has expressly disowned it. His 
complaint, on the other hand, is, that the arguments of the Crown 
on previous occasions were misunderstood, and he has said that 
the Crown does not seek te justif? the power of unlimited detention 
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on the part of the Deputy Commissioners’as being founded on their 
Capacity as Justices of the Peace. If this complaint is directed 
against my observations in the case of Emperor v. Panchkart Dutt, 
(1) I hasten to apologise. I should like to point out, however, that 
in this respect I am not alone but:in company with the learned 
Judges who decided Svi Lal Agarwalla’s ‘case (2) and also the 
learned Judges who have made this Reference. , 

The whole controversy then centres round the expression “until 
he can be brought before a Magistrate, or until he shall enter into 
recognizances with or without sureties, for his appearance before a 
Magistrate” which is to be found in section 76 of the Calcutta 
Police Act. The expression connotes a period of time, the duration 
of which is prescribed by the words themselves. The argument on 
behalf of the Crown is that the expression means that the arrested 
person may be detained for..the purpose of police investigation. 
This contention assumes that an arrested person ¢annot be brought 
before a Magistrate until the police investigation is complete, or, 
in other words, that itis not possible to do so ; but is there any 
foundation for this assumption? In the mufassil to which the 
Code of Criminal Procedure applies and the suburbs of Calcutta 
to which the Calcutta Suburban Police Act (II of 1866) applies, 
the arrested person has to be produced before a Magistrate within 
24, hours ; so that there such production is not only possible but 
also obligatory, irrespective of the completion or otherwise of the 
police investigation. This assumption, therefore, has no founda- 
tion. The meaning of the word “can” used in section 76 of the 
Calcutta Police Act may also be gathered from section 74 of that 
Act where the same word is used in connection with? detention of 
offenders by private individuals. In that section the following 
expression occurs : “May be detained until he gives his name and 
address and satisfies such person that the name and address so 
given are.correct or until he can be delivered into the custody of 
a police officer.” Can it be argued that, where itis possible fora 
private individual to deliver a person apprehended into the custody 
of a police officer he may detain the latter on the plea that he is 
not yét satisfied that the name and address given by the latter are 
correct? The analogy between the two sections, it is true, is not 
a complete one, but there is hardly any reason to suppose that the 
same word “can”has been used in the two sections in two different 
senses. The main argument on behalf of the Crown is that because 
the provision as to production within 24 hours which is to be found 


> a è% a . 
(1) (1924) I. L. R. 52 Cale. 67. (2) (1926) 44 C. L. J. 134. 
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inthe Coge of Criminal Procedure ever since 1861, and in the 


Calcutta Suburban Police Act of 1866, which is same year in 


which the Calcutta Police Act was enacted, is not in the Act last 
mentioned, and therefore it should be held that the detention 
may be foran unlimited period.. In my opinion, this omission 
was deliberate and was made to secure higher rights if at all to 
the citizens of Bresidency towns, the conditions of the mufassil and 
the suburbs, where it may not be possible to get ata Magistrate 
so quickly as in Presidency towns, rendering it necessary to intro- 
duce a provision fixing a hard-and-fast limit of the detention. ‘I 
am accordingly of opinion that the question whether a police inves- 
tigation is complete or not, does not come in at all in this matter, 
and under the plain provisions of section 76 of the Act the person 
arrested may be detained by the police—in cases where he is not 
enlarged by the police on his recognizance—only yntilit is possi- 
ble for them to produce him before a Magistrate, subject, of 
course, to all just allowances. 


It is then said that the system which obtains at present, namely, 
that of producing the arrested person before a Deputy Commis- 
sioner every morning, who hears a reportas to the state of the 
investigation and considers whether bail should or should not be 
granted or discharges him or sends him up before a Magistrate, is a 
procedure which has worked very well. It may have, but with this 
we are not concerned on a question of construction of section 76 
of the Calcutta Police Act. 


It is next said that as section 167, Criminal Procedure Code, does 
not apply to Presidency towns, there is no provision which would 
enable the Magistrate to remand the arrested person to the custody 
of the police which may be necessary for the purposes of an 
investigation. Section 344 is the only other provision of this law 
under which an order for remand may be made by a Magistrate. It 
has been held by this Court in the case of Narendra Lal Khan v. 
Emperor (x) that this is the provision under which a remand may be 
made after the period of 15 days prescribed by section 167, Crimi- 
nal Procedure Code, is over. There are authorities for the pro- 
position that a remand contemplated by that section is a remand 


to magisterial and not police custody [yide In re. Krisknaji v. P. > 


Joglekar (2) and Empress v. Engadu (3)}. If, therefore, a remand to 
police custody cannot be made under that section, and such custody 


(1) (1908) I. L. R. 36 Calc. 166» (2) (1897) I. L. R. 23 Bom. 32. : 
(3) (1887) I. L, R, 1t Mad. %98. 
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is.nesessary for the legitimate purposes of a police investigation, . 
that must be a matter-for the Legislature. 

For the above reasons I agree in the answers which my. Lord, 
the Acting Chief Justicethas given to the questions set out in this 
Reference. 

The Court then pai the following order : 

The result is that the Rule is made absolute.e The accused 
will be discharged from their recognizances. It will be open tò the 
police to re-arrest them and proceed according to law. 


A. T. M. Rule made absolute, 


APPELLATE CIVIL. 
SA Mr. Justice B. B. Ghose and Mr. Justice Cammiade 


MUNSHI HABIBAR RAHAMAN 
Y. 
MOULVI ALI AZAHAR AND OTHERS.” 


Specific Performance—Contract of sale—Pre-emption under Mahomedan Law— 
‘Rel 1ef-~Multiplicity of suits—Specific Relief Act (I of 1877), S.c. 22—Dis- 
cretionary powers of Court. 


Where in a suit brought against two defendants for specific perfor- 
mance of a contract of sale entered into by the defendant No. 1 the plaintiff is 
entitled to the specific performance of the contract as- against the defendant No. 

1 and the defendant No. 2, the Vendee of the defendant: No. 1 has a right of 
pre-emption,under the Mahomedan law as against the plaintiff, it is inequitable - 
to grant specific performance as claimed.by the plaintiff. 


‘The Court in the exercise of its discretionary power given under section 22 of 
the Specific Relief Act will not grant such relief to avoid multiplicity of suits. 


Appeal by the Defendant No. 2, Vendee: ‘ 


t 


*Appeal from Appellate Decree No 792 of 1924, against the decree of 
Baby Kumed, Bandhu Gupta, Subordinate Judge, 2nd Court of Tippera, dated 
the rst March, 1924, reversing that of Babı? Surja Moni De, Munsiff, 3rd Court 
of Comilla, dated the 30th July, 1923. 
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Suit for specific performance ofa contract of sale entered into 
by the defendant No. r. The defendant No. 2 was the subsequent 
purchaser from the defendant No. r. 


The material facts and arguments will appear from the 
judgment, $ 
Babu Nagendra Nath Bose for the Appellant. 


Dr. Sarat Chandra Basak and Babu Sasadhar Ray for the 
Respondents. = 


The judgment of the’ Court was as follows : 


This is an appeal by defendant No. 2 which arises out of a suit 
for specific performance of a contract of sale entered into with the 
plaintiff by defendant No. 1 by an agreement dated the 17th Octo- 
ber rg21. Defendant No. 2 who was a co-sharer of defendant No. 1 
purchased the share of defendant No. 1 of the property in suit by 
akabala dated the 26th of October 1921. The plaintiff brought 
the suit against both the defendants for specific performance of 
the contract of sale entered into by defendant No. r on the 
allegation that defendant No. 2 purchased with full notice of his 
contract. S 

The trial Court dismissed the plaintiffs claim for specific per- 
formance of the contract but awarded him damages against 
defendant No. 1 to the extent of Rs. r5o. One unusual thing 
in this suit is that in the plaint the plaintiff did not ask for any 
relief against defendant No. 2. Ordinarily one would expect that in 
such a suit the prayer would be that the purchaser with notice of 
the contract should be compelled to join in the conveyance which 
the Court would direct against the person who had originally enter- 
ed into the contract for ‘sale. The plaintiff appealed against the 
decree of the Munsiff and the Subordinate Judge has decreed the 
appeal, and directed the plaintiff to deposit a sum of rupees twelve 
hundred in favour of defendant No. 1 within a certain time and 
defendants Nos. 1 and 2 to execute a Řabala as claimed by the 
plaintiff. It seems that in the lower appellate Court the plaintiff 
for the first time urged that the defendant No. 2 should also join in 
the Řačaľa to be executed by defendant No. r. It was apparently 


urged on behalf of that defendant that he would bea pre-emp. 


tor under the Mahomedan law and if he were compelled to exe- 
cute a document in favour of the plaintiff he would for no reason 
whatever lose his right of pre-emption, because he cannot certainly 
pre-empt as against the plaintiff being himself the vendor. ‘bhe 
Subordinate Judge, however, brushed aside this argument of defen- 
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dant No. 2, because he said that there wås nothing to show that in 
the circumstances disclosed defendant No. 2's claim for pre-emption 
should prevail, It is well known that -the right of pre-emption 
arises on the gale of a property by a co-sharer when the parties are 


'Mahomedans, In this case the parties are Mahomedans. It is 


urged on behalf of the respondent that the matter should be sent 
back for an enquiry as to why the Subordinate Judge has held that 
the defendant’s ‘claim for pre-emption should not prevail. We are 
not disposed to grant that prayer made in his behalf by Dr Basack. 
It is well known that in Bengal the Mahomedans have a right of 
pre-emption under the Mahomedan law. That being so we must 
take the position of the parties to be this—that the. plaintiff is 
entitled to the specific performance of the contract as against the 


‘defendant No. 1. Defendant No. 2 has a right of pre-emption as 


against the plaintiff. Under such circumstances we do not think that 
it would at all be equitable to decree the specific performance as 
claimed by the plaintiff. The result of making an order in favour 
of the plaintiff would be to cause a multiplicity of suits. In fact 
the defendant No. 2 will have to bring a suit for pre-emption as 
against the plaintiff on payment of the purchase money and then 
defendant No. 2 must bring a suit against defendant No. 1 for 
recovery of the purchase money paid to her. This certainly should 
be avoided by the Court in the exercise of the discretionary powers 
given under section 22 of the Specific Relief Act. 

We therefore allow the appeal, set aside the judgment and dec- 
ree of the Subordinate Judge and restore the decree of the Munsiff 
in which he made a decree for Rs. 150 with costs in proportion 
as against defendant No. 1 Mahumda Khatun only. The claim 
for specific performance of contract is dismissed. 


Having.regard to the fact that defendant No. 2 never raised 
specifically this question of the right of pre-emption in the trial 
Court we think the reasonable order should be that he would not 
get his costs either in this Court or in the lower appellate Court. 
The plaintiff would bear his own costs both here and in the lower 
appellate Court. 


D: K. R, Appeal allowed, 
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AI, Pi (Cap Ewart Greaves, Knight, Judge, and. Mr. a, 
MURE ian 


MRIGENDRA NATH BIR A AND OTHERS 
De. os S.C 
DIBAKAR BIR AND OTHERS. 


Appeal—Restoration—Sufficient cause-—High Courts jurisdiction. 
A wilful default or real carelessness justifies an order refusing’ to restore an 
appeal dismissed for default. l o 
When an appeal was called on before. the ‘Court of appeal below the pleader 
who was engaged on behalf of the appellants was absent in another Couit arguing 
another small appeal and could not appear apparently owing to ‘miscalculation 
of time ; whereupon the appeal was dismissed and subsequent application for 


restoration thereof was not granted : 


Held, that there was sufficient cause for restoration of the appeal within the 
proper meaning of those words dnd the High Court- has ample jurisdiction ane 
sufficient cause to restore an appeal i 2 cases.of this kind. 


Appeal by the Petitioners Appellants. - 
Application for restoration of appeal. | 

The material facts will appear from the judgment. 
‘Babu Phanindra Nath Das for the Appellants. 


Mr. K. C. Mukerji (Counsel) and Babu Prakas ee Pakrasi 
for the Respondent who appeared. 


The judgments of the Court were as follows :— 


Greaves, J :— This is an appeal against the order of the District 
Judge of Bankura of the 27th September 1924 refusing to restore an 
appeal. The appeal which was only a few months old came on for 
hearing on the zoth September 1924. No one, appeared on behalf 
of the appellants and the respondent being present the learned Dis- 
trict Judge made an order dismissing thé appeal with costs. ` The 
-order was made at about 1 o'clock or a few minutes thereafter. 
A week after namely on the 27th September the appellants applied 
for re-admission of the appeal. The order passed by the District 
Judge was that he saw no good reason to set aside the order of dis- 
missal and he'accordingly rejected the application, and it is against 
this order that the present appeal is preferred. The petition upon 
which the application of the 27th September 1924 was made is 


before us and it appears that the pleader who :had been engaged on, 


* Appeal from Original Order No. 52 of 1925, against the order of Iradgtulla 
Esq., District Judge of Bankara, datet the 27th September, 1924. 
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‘ Behalf ofthe appellants-‘was absent ir® another Court arguing a 


small appeal with regard to mesne profits. Apparently fe miscal- 
culated and was not able to appear when the appeal was called 
on before the District Judge. Under these circumstances I should 
have thought that asa matter of course the appeal should have 
been restored. There was no-wilful default or no real carelessness 
such as would justify the order refusing to rgstore the appeal. 
But apparently the learned District Judge has thought otherwise 


“and thought it necessary to put the parties to the expense of an 


appeal to this Court. 
i It is urged before us on behalf of the respondent that the reasons 


shown are not sufficient causes for our interference with the order of 


the District Judge or for restoration of the appeal, and there is 
some case that is said to have been decided by two: Judges: in this 
Court which has laid down this proposition. We have not seen 


‘the decision. I cannot believe «that ‘any such general proposition 


was laid down by any Bench of this Court. If Iam wrong in that 
assumption then I think that decision was not correct. The case 
is not a reported case and is only reported in some unauthorized 
reports which are not permitted to be cited in this Court, and under 
the circumstances as I have already stated, we have not been 
able to refer to it. I think we have ample jurisdiction in cases 


<of this kind to restore an appeal and that there is sufficient cause 


within the proper meaning of those words. 

The result is that the appeal succeeds, and we make an order 
directing that the appeal should be restored for hearing and heard 
and decided on its merits. We make no order as to costs of this 
‘Court. ‘But the order for costs made by the lower Court will stand. 
These costs must be paid by the appellant if they have not already 
been paid as a condition precedent to the hearing of the appeal. 


. Mukerji, J.—I agree. | ee 
DOK Ro . ae Appeal allowed. 


Vor. XLIV.] HIGH CovkT.. 
Before Mr. Justice Sthrawardy and Mr. Justice. Page. 


RAMPADA NAG MADAK 
I. 


KANAI RAI AfD OTHERS.* 


Execution sale—Ret decree—Subsequent death of a judgment debtor—Exe- 
cution against surviving judgment-debtors only—Sale, validity of—Sale, 
partial setting aside of—Application for setting aside the entire sale by the 
heirs of the deceased fudgment-debtor, if maintainable—Second appeal— 
Civil Procedure Code (Act V of 1908) S- 47 O. XXI R. 90. 


A sale can be partially set aside: Khiarajmal v. Daim (1); Rajagopal 
Ayyar v. Ramanuja Chariar (2). ; 


-A rent decree under the Bengal Tenancy Act is binding on the holding and’ 


a charge upon it, but the execution of decree must be levied on the holding.and 
the holding is represented by the entire body of tenants. Execution against some 
of the tenants Is limited to their right, title and interest, and does not affect the 
holding. 

A rent decree was obtained against several tenants. One of them ‘died subse- 
quently. A sale was held in execution of the said decree without substituting 
the heirs of the deceased judgment-debtor : 

Held, that the sale was valid to the extent of the shares of the surviving 
judgment-debtors and the interest of the deceased judgment-debtor was not 


affected thereby. Kailash v. Brojendra (4), referred to. 


- Held, also, that an application for setting aside the entire sale under O. XXI 
rule go Civil Procedure Code was not maintainahle at the instance of the heirs 
of the deceased judgment-debtor. 


Held further , that although in this case the application was made by the 
heirs of the deceased judgment-debtor for setting aside the sale under order 21 
rule go, the question involved being one under section 47 Civil Procedure Code, 
a second appeal [ay to the High Court : Kumed v. Prosanna (4). 

Appeal by the Auction-purchaser. 

Application by the, heirs of a deceased judgment-de*tor 
under O. XXI. R. go Civil Procedure Code for setting aside a sale 
held in execution of a rent decree without substituting them. 


The material facts and arguments appear from the judgment. 


* Appeal from Appellate Order No. 283 of 1925, against: the order of Iradatulla 


Esq., District Judge of Bankura, dated the 28th February, 1925, reversing that” 


of Babu J] C. Sen Gupta, Munsiff of Bankura, dated the zoth December, 1924. 
(1) (1904) I. L. R. 32 Cale. 296 ; 1 C. L. J. 584. 
(2) (1923) 1. L. R. 47 Mad. 288 F. BS 
(3) (1925) 42 C. L. J. 232 F. B. i ° 
(4) (agt2) 1. La R. 40 Cale, 43. : 
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Dr. Dwarka Nath Mitter and Babu Phanindra Nath Das-for the 
Appellant. na aes 
Mr. Bankim Chandra ee “and Babu Chare Chandra 
Gangult for the Respondents. 
= eo. a Cc. A. V. 
The judgment of the Court was as follows :— 


' The facts of the case are that the decree-holder Obtained i in 1917 : 


a decree for rent against four persons who were tenants of the 
holding in respect of which the rent suit was brought. One of. the 
judgment-debtors Protap Roy died in 1921. Execution of .the 
decree was. taken out in 1923 against all the judgment-debtors 


including Protap Roy and on x2zth July, 1923 notices ‘under - 


order 21, Rule 22:-Civil Procedure Code were issued and subse- 
quently served, it was alleged, on all the judgment-debtors inclu- 


4 


ding Protap-Roy. ‘The holding’ was put to sale and purchased by ` 


a’ third party on 8th’ October, 1923. On ‘7th June 1924 ‘the 


respondent, heir of Protap Roy, filed an application for setting 
aside the salé, purporting: to be under order 21, rule go Civil Proce- 


dure Code on the grounds (1) that the sale proclamation and other 


processes were fraudulently suppressed (11) that Protap Roy having 
died long before the execution proceedings were started and no subs- 
titution having been made in his place the sale was a nullity. The 
Munsiff in the rst Court held that the sale was’ not a nullity 
but it did not affect the interest `of the deceased judgment- 
debtor. In this view the learned Munsiff further held that as the sale 
did not affect the interest of the applicant he was not a person 
entitled to apply under order 21 tule go. He also held that the 
application was time barred and dismissed it. On the merits he 


was of opinion that there was no suppression of sale processes but 


he did not consider the matter in detail in the view he took on the 
other points. The respondent appealed and the District Judge 
of ‘Bankura held that Protap Roy having died before execution 
was taken out the sale was without Jurisdiction,- and set it 
aside. i 


” Theedecree-holder has appealed and it is contended on his 
behalf: that the view of law taken by the Court of appeal below 
is erroneous.” A preliminary objection is taken on behalf of the 
respondent, that no’ second ` appeal lies as the application ‘was 
"one under order 21, rule go. I am of opinion that the ques- 
tion now under consideration can only be raised ‘under section 
47 Civil Procedure Code. and ‘not. under order 21, rule 90 
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a 
and hence a second appeal lies. See Kumed Bewa v. Prasanna 
Kumar Roy (1). 


On the main question ‘it is said that the sale cannot be par- 
tially set aside. There is ample authority that this can be done: 
Khiarajmal v. Daim (2); Rajatopala Ayyar v. Ramanuja Cha- 
rtar (3). The question that next falls for consideration is whether 
the sale passed *the entire holding or the interest of only the 
surviving judgment-debtors or nothing. The appellant faintly 
attempts to put his case high and argues that the decree being a 
rent decree under the Bengal Tenancy Act, the sale in pursuance 
of it passes the entire holding. The respondent argues on the 
same theory that the sale in execution of a rent decree passes 
the entire holding if valid or nothing if invalid. There is no 
authority in support of either view. It is true that a rent 
decree under the Tenancy Act is binding on the holding and a 
charge upon it, but the execution of the decree must be levied 
on the holding and the holding is represented by the entire body. 
of tenants. The Act is silent as regards the execution of a rent 
decree against some of the tenants, but it provides for the execu- 
tion of a rent decree as such at the instance of a co-sharer 
landlord, under section 158 B. It may be argued that that 
section presumes that the execution is taken out against all the 
tenants though by one or some of the landlords, for if the 
tenancy law desired to make any departure from the general law 
in matters of execution relating to judgment-debtors some pro- 
vision in that respect might be expected to find a place in the 
Act. Asa suit for rent is brought under the general law and 
not in virtue of a right conferred by the’ Bengal Tenancy Act, so 
the exeeution is also taken out, under the general law to 
which special ‘effect is ‘attached by the Act if it is carried in 
accordance with its provisions. Ifone of the landlords sells the 
holding in execution of a rent dectee without observing the 
procedure laid down in sectton 158B, he sells not the holding but 
the right, tftle and interest of the judgment-debtor in it, so if the 
landlord takes out execution ofa rent decree against some of the 
tenants he sells their interest only but not the holding which is 
‘represented by the entire body of tenants, for the efficacy ofa 
rent decree must be the same whether it is executed by one of the 
decree-holders or against one of the judgment-debtors. In other- 


(1) (1912) I L. R. 40 Cale. 45. 
(2) (1904) I. L R. 32 Cale. 296 ; 1 CLs J. 584. 
(3) (1923) L L, R. 47 Mad. 288 F. B, 
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words, if the decree is executed against “some of the tepants it is 
not executed against the holding. It is held, Katlas Chandra 
Mitra v. Brojendra Kumar Chakravarti (x) that a decree for rent 
against some of the tenants is a personal or money decree and not 
a charge on the holding.- It will not be wrong to hold on the same 
analogy that execution against some of the tenants is limited to 
their right, title and interest and does not affect the holding- 

In the above view we hold that the sale is valid to the extent 
of the shares of the judgment-debtors other than Protap Roy whose 
interest is not affected-by it: and therefore the present application 
for setting aside the entire sale is not maintainable at ‘the instance 
of his heir. 

The result is that the appeal succeeds. The decree of the 
lower.Court is set; aside and that of the first Court restored with 
costs in this Court and the Courts below. We assess the hearing 
fee at 3 gold mohurs. 


D. K. R. Appeal allowed, 


: a) (1925) 42 ore E: J. 232 E. B. 


“CRIMINAL REVISION. 


Befor Sir Dione Claus Rankin, Knight, Judge, and 
Mr. Justice Mukerji. 


MOSLEM MANDAL AND ANOTHER 
Y. 
EMPEROR. 
Surety—Forfeiture of bail bond—Notice— Enquiry by Magistrate—Criminal 
Procedure Code (Act V of 1898) Sec. 512—Evidence not recorded upon 
notice to surety—Evidence, insufficiency of. 


Ina proceeding under section 512 Criminal Procedure Code the Magistrate 
is bound. to hold an enquiry, to take evidence and to come to a conclusion that 
the person ‘for whom the bond was given, has during the period of suretyship 
committed an-offence. He is to hold an enquiry upor notice to the surety. © 


8 
* Criminal Revision No. 508 of 1926, against the order of H. C. Box Esq., 
Officiating Magistrate of Jessore, dated the rst April 1926, affirming that of Babu 


B. M. Ghose, Deputy Magistrate cf Jessore, dated the 22nd March, ig26. 


è 


Vou. XLIV.] HIGH COURT. 


If the only evidence recorded by the Magistrate in such a case was not 
recorded ugon notice to the sureties and it was not such as would ground a find- 
ing of fact against the surety or the accused that the latter had been guilty of an 
offence, the forfeiture of the bail bond was wrong. 

Application for Revision under section 439, Criminal Proce- 
dure Code by the sureties. > 


The petitioners Moslem Mandal and Hatem Biswas stood sure- 
ties for the accu$ed Maniruddin Fakir who had been bound down 
on 27.9-24 to be of good behaviour for 3 years and executed bonds 
for Rs. 200 .each for his behaviour on 19-1-1925. Subsequently 
the accused Maniruddin was reasonably suspected as the offender 
during the course of the investigation of some cases. An enquiry 
was held ; evidence was recorded ; after which notice was issued 
to the sureties and the security amount of the sureties was 
forfeited. 


Babus Bir Bhusan Dutt and Bhidhar Haldar for the Peti- 
tioners. 


Mr. G. Gupta Bhaya for the Crown, 
The judgments of the Court were as follows :— 


Rankin, J :—In this case I am of opinion that the Rule must be 
made absolute. The applicants before us entered into a bond as 
sureties for one Maniraddi and that bond was that Maniraddi should 
be of good behaviour to the King-Emperor for three years. Now 
that being so in a proceeding under section 512 Criminal Proce- 
dure Code it was open to the Magistrate to hold an enquiry, 
to take evidence and to come to a conclusion that Maniraddi had 
during those three years committed an offence. He was obliged 
to hold enquiry upon notice to the sureties. What in fact the 
Magistrate did was this :— He heard certain evidence, namely, the 
evidence of five witnesses on the 24th February of this year. The 
evidence of those witnesses taking them all together was not such 
as could possibly ground a finding against Maniraddi that he had 
in fact committed any offence whatsoever. One cannot convict a 
person of burglary on the ground that he has been reasonably 
suspected by the Police in connection with the offence. , Having 
taken that evidence the Magistrate issued notice on the sureties to 
-show cause why the bond for good behaviour should not be forfeit- 
ed, and on the returnable date of the notice to show cause the 
sureties did not appear. Whereupon without recording any. 
evidence at all beyond what he tad previously recorded the Magis- 
trate made an order purporting to forfeit their bail bond, ‘Thnt is 
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.wrong for. two reasons, first- because the only evidence recorded 


was not- recorded upon notice to the sureties, and secondly because 


‘the evidence recorded was not such as would ground a finding of 


fact against the sureties or‘against Maniraddi that he had in fact 


-been guilty of an offence. 


For these reasons this Rula must be made absolute and the 
The amounts if realized 
will be refunded. l a 

Mukerji, J :—I agree. 


D. K. R. Rule made absolute : Order set aside. 





APPELLATECRIMINAL. 


Before Sir George Claus Rankin, Knight, Judge, and Mr. 
Justice Mukerji. 


P. K. CHAKRABARTTY 


v. 


SS KING-EMPEROR. 


Security—Good behaviour—Criminal Procedure Code {Act V of 1898), Sec. 
108—-Indian Penal Code (Act XLV of 1860), Sec. 1534.“ Promotes or 
attempts to promote feelings of enmity''—Tendency—Intention to promote 
enmity—“ Constructive intention?’ —Explanation to section—Proviso— 
Malice, when to be imputed—Binding down—Person insisting upon putting 
his case. ) 

The Court should consider carefully whether it is really the law that any 
person who prints or publishes anything which, in fact, has any tendency to pro- 
mote ill feeling between classes, has committed an offence or has rendered himself 
by that mere fact liable to proceeding under section 108 of the Code of Criminal 
Procedure. 


Sectiog 153A. of‘ the Indian Penal Code does not mean that any person 
who publishes words that have a tendency to promote class hatred can- be 
convicted under that section. The words “ promotes or attempts to promote 
feelings of enmity” are to be read as connoting a successful or Junsuccessful “ 


attempt to promote feelings of enmity. It must be the purpose or part of 


- #Criminal Appeal No. 348 of 1926, against the order of -T. Roxburgh mus 
Chief*Presidency Magistrate, Calcutta, dated,the qth June, 1926. 3 
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the purpose of the accused to omote sueh feelings, and, if it is no part of 
his purposes the mere circumstance that there may be a tendency, is not 
sufficient. Whether or not the promoting of enmity is the intention, is to 
be collected in most cases,. from the internal evidence of the words them- 
selves ; other evidence can also be looked at. They are decisive in all cases 
where the intention is expressly declared ; also “ if the words used naturally, 
clearly and indubitably have such a tendency then it must be presumed that 
the publisher intended that which is the natural result of the words used” : — 
In Re Amrita Basar Patrika Press Ltd (1). But the words used and their true 
meaning are never more than evidence of intention and it is the real intention of 
of the accused that is the test: Yoy Chandra Sarkar v, Emperor (2); In Re 
Amrita Bazar Patrika Press Lid. (1) and Besant’s case (3). There is no such 
doctrine as ‘constructive intention’. . 


An Explanation given in the section is not the same as a proviso; it cannot 
be used to enlarge the provisions of the substantive section, any more thana 
proviso can be used to enlarge the provision to which itisa proviso. Such 
things are put in constantly to enable certain classes of people to feel safe that 
the section will not penalise them if they are acting in a certain manner. 


Malice is not to-be imputed without definite and solid reason. 


Uuder section 108 (b) of the Code of Criminal Procedure, the publication of 
matter which is the vehicle of an attempt to promote enmity is punishable. 


The rule laid down in Sital Piasad’s case (4) that “in order to justify an 
order under section 108 (b) of the Criminal Procedure Code, one has only got to 
find that there are words used in the leaflet or matter complained of, which are 
likely to promote feelings of enmity or hatred” is wholly inadmissible. 


’ In this case, the newspaper had given a perfectly legitimate, sensible piece of 
news without any intention to utilize that piece of news for the purpose of promot- 
ing or furthering class hatred ; even if the news were such that it was possible 
that some people reading it might be induced to entertain unreasonable feelings 
towards a class of other people even then it did not come within the mischief of 
section 153A of the Indian Penal Code and section 108 of the Criminal Procedure 
Code. - l 

Merely because a person has insisted upon putting his case before the Court 
and taking its decision, does not warrant an inference that it is necessary after 
the decision has been given to bind him down'in order to prevent him from 
doing the same thing again. 


Appeal by the Accuged under. section 410 of the Code of 
Criminal Procedure. 

The appellant was ordered to execute a personal bond of 
Rs. soo: to be of good behaviour for 6 months, or. in default, to 
suffer- simple, imprisonment for that period. i 


.- The material facts appear froin, the judgment. 
== (1) (1919) I. L. R. 47 Caic. 190 (225); 30 C. L. j. 289. 


“(2) (1910) 1, Le R. 38 Cale. 214. (3) (1919) I. L. R.' 43 Mad. 146. 
- (4) (1915) L L. R. 43 Calc. 591 3.230C. L, J. 10%. 


173 


CRIMINAL. 
i 1926. 
Nl 


‘P. K. Chakrabartty 


P., 
King-Emperor. 


ahi 


174 


CRIMINAL. 


- m 


1926. 
ww 


THE CALCUTTA LAW JOURNAL. {Vou XLIV. 


‘Mr N. K. Basu (Advocate), Babus Suresh Chandra Talukdar 
"and Janhabi Charan Das Gupta for the Appellant. ° 


- PL K. aL "Me A. K. Basu (Counsel) for the Crown. 


King-Emperor. 
Faly, . 30. 


—— 


_The judgments of the Court were as follows : 


“Rankin, J s~In this case, the appellant Mr. P. K Chakrabartty 
has been ordered to enter into his own recognizance in the sum of 
Rs. "500" tö be of good behaviour under section 108 Criminal Proce- 
dure Code. The order has been made in respect of an article in the 
jssue for the 27th April of this year of a newspaper called the 
“ Forward” which is a newspaper printed in English and circulat- 
ing in Calcutta. The.cixcumstances at the time of the publica- 


tion aré shortly these: An outbreak of rioting having occurred 


some . little time before in parts of this city, it was after some 


time brought to notice that one of the causes of this outbreak or, 


at least, of its continuance was the fact that certain people were 
circulating inflamatory leaflets in the vernacular in the street 
leaflets calculated to incite members of different communities 
to violenée- against one another. The particular pamphlet which 
is animadverted on in the article in question was a pamphlet in 
Urdu printed on yellow paper and circulating apparently for the 
Benefit of the Mahomedans. What the appellant has done as 
Editor is this: He has printed the pamphlet in an English 
translation.” “He has also given a transliteration in English 
letters of the original Urdu; and what he says is that this 
pamphlet was being circulated and that it is not difficult to 
trace the source from which it emanated. Then he adds “ Let 
us wait and see what steps the guardians of ‘ law and order’ take » 
in the matter’. The head lines of the article are : “ Yellow 
Urdu Leaflet: Attempts at incitement : Will Mahomedans Leaders 
Intervene”. At the end of the translation, there is an extract from 
what appears to be a daily paper circulating among the Maho- 
medans. That extract does not seem to require a special 
description. It is not alleged that there is anything in the 
history of the “ Forward” to give the article a special meaning 
or to*be evidence of any special intention as regards this article. 
It so happened that, in the next column, there was printed an 


` appeal signed by eminent Hindu and Mahomedan ` gentlemen 


earnestly praying the members of both communities to cease 
attacking one another : this appeal is also printed verbatim and all 
the:signatures are copied out. One has, therefore, to approach 
this matter on the basis that, eunless in the mere copying 
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of the Urdu pamphlet thee is enough to entitle the Chief Presi- 
dency Magistrate to make his order under section 108 Criminal 
Procedure Code, there is nothing else against the present appel- 
lant and the order cannot be supported. 


It will, I think, be convenient jf I commence by giving an illus- - 
tration. Inthe course of the recent riots, it has happened that ` 
a Hindu has been badly assaulted and murdered by a Mahomedan - 
or that a Mahomeden has been assaulted, and murdered by a: 
Hindu. If the next morning in a newspaper printed in English 
and circulating in Calcutta there appeared a statement as an 
ordinary item of news to the effect that Babu so and so was going. 
down a certain street and was attacked and murdered by men of the 
opposite community, no body would suppose that that piece of 
news, unless it was written up and made an excuse for incitement- 
to ill feeling, would of itself be any breach of the law. But itis 
perfectly plain that, in some circumstances, such an item of néws 
might have some tendency with some people to induce them to 
entertain feelings of hatred or enmity towards the class to which: 
the offending person belonged. It is, therefore, of great importance 


that the Court should consider carefully whether it is really the: 


law that any person who prints or publishes anything which, in fact, 
has any tendency to promote ill ‘feeling between classes has com- 
mitted an offence or has rendered himself by that- mere fact liable 
to proceedings under section ro8 Criminal Procedure Code. In: 
substance, my opinion of this case is that the newspaper here has. 
given its readers in the ordinary way a perfectly legitimate and sen- 
sible piece of news without any intention to utilize that piece of 
news for the purpose of promoting or furthering class hatred, and 
that even if the news is of such a character that it is possible to 
suppose that some people reading it may momentarily or foolishly 
be induced to entertain unreasonable feelings towards a class of 
other people, this is not enough to bring it within the mischief 
either of section 153A Indian Penal Code or of section 108 Criminal 
Procedure Code. In my judgment there is no reason to say that 


this Editor because he has published the pamphlet itself and a- 


translation of it for the benefit of his English readers has fone out: 
of his way to utilize this information for an oblique purpose, namely, 
the promotion of class hatred. Apart altogether from the fact that the 
very next column contained an appeal in the contrary sense, the 
only comment that the Editor made was “ Let us wait and see what 
steps the guardians of law and order take in the matter.” That 
being my view of the facts of tlfe case, I propose to say something 
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about the law for the purpose of shewingewhy I do not think that 
the order made by the learned Chief Presidency Magisttate was 
justified. 


It is settled Law that section 153A Indian Penal Code doés not 
mean that any person who publighes words that have a tendency 
to promote class hatred can be convicted under that section. The 
words “ promotes or attempts to promote feelingseof enmity” are 
to be read as connoting a successful or unsuccessful attempt to 
promote feclings of enmity. It must be the purpose or part of 
the purpose of the accused to promote such feelings and, if it is. 
no part of his purpose, the mere circumstance that there may be 
a tendency is not sufficient. It is quite true that whether or not 
the promoting of enmity is the intention, is to be collected in 
most cases, from the internal evidence of the words themselves, 
but I know of no authority for saying that other evidence cannot 
be looked at ; and it appears to me that the explanation shows 
quite conclusively that in any matter on which other evidence 
could assist it may be taken. The learned Chief Presidency 
Magistrate has himself pointed out that, even on the question of 
likelihood to promote ill feelings, the facts and circumstances of 
the time must be taken into account and something must be known 
of the kind of people to whom the words are addressed. Although: 
other evidence is not excluded, itis true that from the nature of 
the case, the internal evidence of the words used and the meaning 
of the words used will very generally be decisive of the question 
whether or not the Court is confronted with a successful or: 
unsuccessful attempt to promote feelings of enmity. They will be 
decisive in all cases where the intention is expressly declared : also 
“ if the words used naturally clearly and indubitably have such a 
tendency then it must be presumed that the publisher intended - 
that which is the natural result of the words used”: Ze ve Amrita 
Bazar Patrika Press Ltd. (1). But the words used and their true- 
meaning are never more than evidence of intention and it is the 
real intention of the accused that is the test Joy Chandra Sarkar 
v. Emperor (2) In ve: Amirta Bazar Patrika Press Ltd. (x); Besant’s 
case (3), { cannot assent to any doctrine of “ constructive inten- 
tion” such as the Magistrate has in this case adopted. So much 
for the meaning of the substantive part of section 153A. 

When we come to the Explanation we have that the Judicial’ 
Committee has called “a delicate balancing of two important politi- 

(1) '(1919) 1. Le R. 47 Cale. 190 (235) ; 30 C. L. J. 289. 

(2) (1910) I. L. R. 38 Cale. 214. (e) (1919) I. L. R. 43 Mad, 146. 
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cal considerations”. “Ineapplying these balancing principles it is in- 
evitable*that different minds may come to different results”: Besant's 
case (1) Now an explanation is not the same as a proviso,- but this 
particular explanation cannot in my opinion be used to enlarge the 
provisions of the substantive section: any more than a proviso can 
be used to enlarge the provisiorf to which it is a proviso [cf. West 
Derby Union v. Metropolitan Life Society (2)|. Such things are put 
in constantly to enable certain classes of people to feel safe that 
the section will not penalise them if they are acting in a certain 
manner. In this case the explanation says that it is not an offence 
“to point out without malicious intention and with an honest view to 
their removal matters which are producing or have a tendency to 
produce feelings of enmity or hatred "between different classes”. 
Now, if the question were whether this article was hit by section 


-153A Indian Penal Code in my opinion there would be two answers. 


I should say, first of all, that assuming it to have in some sense a 
tendency to promote ill feeling in the minds of certain persons, it 
is quite plain to me that the editor or the publisher was not 
attempting to do anything of the sort, and that the reasonable 
explanation of the publication of this matter was the ordinary desire 
of the editor to publish a fairly important piece of news likely to 
be of some genuine interest to reasonable readers. I cannot ima- 
gine that anybody desirous of promoting ill feeling on the part of 
the Mahomedans against the Hindus would publish in this news- 
paper in English and with the preliminary observations here used 
this pamphlet. I cannot suppose that the editor was desirous of 
effecting the result that the educated English knowing Hindus 
reading this pamphlet would be inflamed against the Mahomedans 
as a class, rather than interested to know that this objectionable 
practice of incitement by pamphlet was being brought to the 
notice of the police. But, secondly, apart altogether from the 
fact that 1 do not think that it comes within the first part of sec- 
tion 153 A. Indian Penal Code there is, in my opinion, no sufficient 


"reason shown why it is ‘not within the ‘terms of the Explanation 


which prima facie covers it. Malice is not to be imputed without 


‘definite and solid reason. 


‘ i ; ® 
I turn now to section 108 of the Criminal Procedure Code. 
Broadly speaking two views of its object have been canvassed before 
us. According to one view it applies only to aperson who disseminat- 
es matter e. g. publishes spoken or written words so as to commit art 


(1) (1919) I. L. R. 43 Mad. 146 (163). (2) (1897) A. C. 643. 
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Offence under section 153 A. Such a p@rson-it is said is to be 
bound down to prevent his committing within the jurisdiction of 
the Magistrate a fresh offence against the section. According to 
the other view if the writer of an article had the intention to 
promote enmity the disseminator may under the section be bound 
down although he himself has had’ no such intention and has never 
been guilty of any offence under section 153A. In sych a case he 
will usually be able to go on disseminating as before without incurr- 
ing a forfeiture of his bond, which seems a little curious ; but 
counsel for the Crown contends that a person disseminating 
objectionable matter may be regarded asa person likely to commit 
with the full intent an offence under section 153A or some similar 
offence and that this gives a meaning to the section as a preventive 


‘provision. A third view is that adopted by a Division Bench of 
‘this Court in Stal Prasad’s case (1) that “in order to justify an order 


under section ro8 (b) one has only got to find that there are words 
used in the leaflet or matter complained of, which are likely to 


. promote feelings of enmity or hatred”. 


Now clause (b) of section 108 uses the phrase “matter the publi- 


-cation of which is punishable under section 153A”. What section 
-153A says in effect is that the publication of matter is punishable if . 


by such publication the person publishing is making a successful or 
unsuccessful attempt to promote enmity. This fits in akwardly with 
the words employed in section 108 which required us to ask “of 
what matter is the publication punishable ?’ ‘To the question so 
put the answer seems to be “matter which is the vehicle: of an 
attempt to promote enmity”. ‘This seems to be the parallel to “any 
seditious matter” in clause (a). In this way there drops out of 
sight the important fact that, in theory at all events, the publication 
of such matter is only punishable as regards the person or persons 
making the attempt, that many -persons may be engaged in the 
publication of the same matter and that it will constantly happen 
that some of these have no such intentiofi as the others. Section 
108 seems to assume that one has only to look at the “ matter” to 
tell whether its publication is punishable or not. ‘This is broadly 
true no ‘doubt, but it is not the truth and it ill consists; with section 
153A under which no matter is set aside or classified except with 
reference to the intention of the particular person accused. 

It may be observed that clause (b) of section 108 does not say 
“the publication (or first publication) of which was punishable under 


(1) (rots) 1. L. R. 43 Calc. sgt (595) ; $3 CeL: J. 105. 
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section 153A” but “the publication of which is punishable under sec- 
tion 152A”. As dissemination and publication do not seem to be 
different and as section 153A uses neither term it may be that 
“the publication” means “the publication by the disseminator”, 
though the language is in that case very cumbersome. 

Again the word “ intentionally” was introduced into section 108 
in 1923. The question arises whether this word was introduced in 
order to overrule the decision in the case of Sifal Prasad (1) or 
merely to make clear that the dissemination of the matter in 
question is not done by mistake, or to require that the person 
disseminating had knowledge of the contents or of the character of 
the matter. The Chief Presidency Magistrate was of opinion that 
the word was introduced for the first of these purposes but points 
out with great reason that if so the amendment fails to carry out 
_ the intention. 

The present case can be decided without wrestling with all of these 
difficulties, but I desire to say that the rule laid down in the case of 
Sital Prasad (1) seems to me to be wholly inadmissible. The utmost 
that is warranted on any view of the section is thata person comes 
within its scope if he disseminates matter which reveals an inten- 
tion to promote feelings of enmity between classes. Matter which 
has in fact a tendency to do so may be published alto intuitu or 
even with an honest view to stop class hatred, with an inadequate 
appreciation of the circumstances or feelings of the persons to 
whom it is addressed, with an inadequate knowledge of the things 
discussed or by reason of insufficient care and caution. Some 
tendency to excite class hatred may be almost unavoidable save 
by keeping silent on certain topics. As the Magistrate need not 
take action in the end unless he deems it necessary, this may be 
no conclusive reason why section 108 should be inapplicable to such 
cases. But there certainly are some reasons. And as the Legis- 
lature has passed upon the matter and drawn the line in its own 
way, it is not for the criminal Courts to abandon “intention”—-the 
ancient and the statutory test—and to put in peril of their process 
persons of innocent intention. I cannot help thinking that if the 
legislature had really meant to say that a Magistrate could froceed 
under this section against any person who was found to have 
disseminated matter which in the opinion of the Magistrate had a 
tendency to promote class hatred it would have said this very 
plainly in terms very different from those which it has employed. 


(1) (1915) I. L. R. 43 Cale. sox ; 23 C. L. J ros 
* Meaning, with a collateral motive, a motive other than the proper ‘and 
professed one—Ed. = ifs 
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This case, however, does not depend” upon the rule in Si#a/ 
Prasad’s case (1) The argument ‘for the prosecution has been in 
this Court that what the appellant has done is to disseminate the 
Mahomedan handbill, that this handbill was without excuse under 
section 153 A and that it is enoygh that the appellant has inten- 
tionally disseminated it. In my judgment this argument is 
unsound. What the appellant was accused of disseminating and 
what he in fact disseminated was the article in the “Forward”. 
There is nothing in section 108 or anywhere else to justify the dis- 
tortion of his meaning, his purpose or his act by looking to a part 
only of the article. He has quoted the handbill and objected to it 
in order to get it stopped. If this is not a mere colourable pre- 
tence which cloaks a real intention to incite Mahomedans to violence 
against Hindus, and if the article would not be taken by any reader 
in that sense, what difference can it make that the few vicious 
lines of rubbish have been quoted verbatim so as to be pilloried as 
well as reprehended ? The word ‘‘disseminate” affords no answer : 
it would apply equally toa part of the handbill as to the whole 
unless the context altered the meaning of the part. 

The present appellant was the editor of the paper when the 
article appeared in it. If any one is responsible for its publica- 
tion under section 1 53 A he is the man. If he is innocent under 
that section, I cannot see how he comes under section 108 as a 
person “disseminating matter the publication of which is punish- 
able under section 153 A”. 

There is yet another aspect of the case. The most important 
thing in the end is the question under section 118 Code of Criminal 
Procedure whether it is necessary to order the person summoned 
to enter into a bond. Inthe present case, the Chief Presidency 
Magistrate took the view that, if the editor had admitted that he 
had committed an error in publishing the handbill, no action would 
have been called for at all. But because the editor contended 
before him that he had not brought himself within the purview of 
the law, the Chief Presidency Magistrate says, “In other words, 
he is still of opinion, even after the matter has been brought to 
notice by these proceedings, that „he can print pink and green leaf- 


lets tomorrow. I, therefore, think that it is necessary at least in the 


case of the editor to demand security.” I cannot say that I approve 
of that way of deciding such a case as this. It may sometimes happen 
that the contention on the part o$ the editor in such circumstan- 
ces is so extravagant that the Magistrate may be justified in thin- 


+e 
(1) (1915) 1. Le R. 43 Cale. 591 ; 23 C, Le J. 105. 
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king that unless effectiveesteps are taken, the editor intends, not- 
withstandfhg the decision of the Court, to go on as before. Merely 
because a person has insisted upon putting his case before the 
Court and taking its decision, to infer that it is necessary after the 
decision has been given to bind him down in order to prevent him 
from doing the same thing again is} I think, unwarranted. I cannot 
help feeling that, in any view of this matter, it is reasonably plain 
that there was no necessity in this case to order the execution of 
the bond. I quite appreciate that much damage may be done in 
times of riot by thoughtlessness as well as from an intention to pro- 
mote class hatred. I quite see that the authorities were anxious 
to discourage as much as possible anything that would feed the 
spirit of the riots. But, in this case, we have to consider the matter 
from the point of view of the restriction which a careful legislature 
has thought fit to put upon the liberty of the press. 1 can express 
my own view in the matter by saying that, if the legislature intend- 
ed to lay down that people could be proceeded against for publi- 
shing or disseminating any matter which, in the opinion of the Court, 
has a tendency any tendency to promote ill feeling between classes, 
the legislature would have said so in plain terms, and that the Court 
is unable to infer from what the legislature has said in section 153A 
Indian Penal Code. and section 108 Code of Criminal Procedure 
that the legislature has intended to go to that length. 

. For these reasons I am of opinion that the order of the learned 
Magistrate should be discharged and that the bond executed by 
the appellant should be cancelled. | 


Mukerji, J: I entirely agree. 
A. T. M. Appeal allowed. 
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APPELLATE CIVIL. 


Before Sir William. Ewart Greaves, Knight, Judge, and Mr. 
Justice M. N. Mukerji. 


MAHARAJ BAHADUR SINGH OF BALUCHAR 
v. 
@ 
RAJA BHUPENDRA NARAYAN SINGH AND OTHERS.* 


Mesne profits~—-Decree, execution of— Joint wrong-doer—Mesne profits, ASSESS - 
ment of—Civil Procedure Code (Act V of 1908), Sec. 2 (12)—Interest. 


The ordinary use to which the parties would put the land is what should 
be taken into account in determining mesne profits. 


A putnidar brought a suit against the zemindar and certain other persons for 
recovery of possession of certain lands on the allegation that they were Chaukidari 
Chakran lands included in the putni mehal, that they had been resumed by the 
Government and thereafter settled the same with the zemindar,-who in his turn 
had settled the same with those other persons. The suit was decreed and mesne 
profits for three years before the institution of the suit up to the date of his 
getting possession of the lands were decreed : 


Held, that the omission to make the tenants parties to the proceeding would 
not disentitle the plaintiff from recovering mesne profits from the zemindar on the 
footing that all these persons were joint trespassers. It was open to the plaintiff 
to execute the decree as against any of them: Biresshur v. Baroda (t). 


That it was on the footing of profits as the zemindar would make and not on 
the footing of profits as the actual cultivators would make out of the lands that 
the mesne profits should be assessed. 


Itis opento the Court in view of particular circumstances of each case 


. before it to allow or disallow interest in making the order with regard to mesne 


profits 
Appeal by the Decree-holder. 
Application for ascertainment of mesne profits. 
The,material facts appear from the judgment. 


Dr, Sarat Chunder Basak and Babu Urukram Das Chakravarti 
for the Appellant. 


Babus Sitaram Banerjee and Bijoy Prosad Singha Roy for the 


_Respoadents. 


The judgments of the Court were as follows : 


*Appeal from Original Decree No. 270 of 1924 with Cross-objection, against 
the decree of Babu Satish Chandra Basu, | Subordinate Judge of Birbhum, dated 
the 7th July, 1924. 

Y1) (1906) 15 C. W. N. S25. 2 
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Mukerji, J :— The litigation which has given rise to this 
appeal was commenced in the year 1905. The predecessor of the 
appellant, a patnidar, instituted a suit against the predecessor of 
the respondent a zamindar, and certain other persons for recovery 
of possession of certain lands about 82 bighas in area on the 
allegation that they were Chaukidari Chakran lands included in 
the Patni mehal, «hat they had been resumed by the Government 
and thereafter settled with the zemindar and that the zemindar in 
his turn had settled the same with those other persons. The trial 
Court in that suit passed a decree on the roth January 1906, 
declaring that the plaintiff in that suit would get possession of the 
disputed lands on the same terms on which the Goverment had 
settled the same as resumed Chaukidari Chakran lands with the 
zemindar and that the plaintiff would get mesne profits for three 
years from before the institution of the suit up to the date of his 
getting possession of the lands—such mesne profits to be determin- 
ed by the executing department. This decree passed through seve- 
ral Courts either on appeal or on remand and on one occasion it 
-was before the Judicial Committee on an appeal preferred from a 
decision of this Court. The suit ultimately ended in a decree pass- 
ed by this Court. On the 27th February, 1922, by which so far as 
the decree relating to mesne profits was concerned it was upheld 
by this Court. The result was that the appellant, the decree- 
holder, was entitled under this decree to mesne profits for the 
period beginning from three years before the institution of the 
suit and up to the date of his recovering possession ünder the 
decree, The appellant obtained possession of the lands under the 
decree on the gth September, 1917. On the oth December, 1922, he 
filed an application for ascertainment and recovery of mesne profits 
from the respondent. The application as originally filed was 
for recovery of mesne profits from the date of the suit up to the oth 
September, 1917. Subsequently, however, there was an amendment 
with the result that the mesne profits were claimed from three 
years before the institution of the suit up to the 9th September 
1917 the date of the recovery of possession. The application was 
treated as a suit and a decree was passed thereon on the 7th July 
1924 and it is against this decree that the present appeal has been 


preferred. The claim for mesne profits was based upon several 


grounds but all that we are concerned with at the present 
moment in view of the arguments that have been addressed to us 
‘are only three questions which are as follows: First, whether 
mesne profits should be awarded bn the basis of such profits as the 
zemindar makes in respect of the lands or whether it should 
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be awarded on the basis of the produce of.the lands that is to 
say, such profits as the zemindar as well as tenant® who were 
in actual possession of the land could have made out of them. 
Secondly, if mesne profits have to be assessed on the basis of the 
rental, that is to say, on the basis of such profits as the zemindar 
can make out of the lands, whether such rental should be assessed 
on the footing that money-rent was realised from the tenants or 
produce rent was realised from them ; thirdly, whether the amount 
assessed by the learned Subordinate Judge, as representing mesne 
profits has been correctly assessed by him. The learned Subordi- 
nate Judge in an order passed on the 5th February, 1924, by which 
he professed to deal with some of the preliminary questions that 
arose in the proceedings held that the appellant and the -respon- 
dent were both big zemindars and were not actual cultivators but 
mere rent receivers and that in point of fact the land had been let 
out to cultivators by the respondent and so the basis of mesne profits 
should be not the actual produce of the land but the rent received 
by the zemindars. In this view of the matter the learned Subordi- 
nate Judge disposed of the first of the points that have been 
argued before us and he overruled the contention put forward 
before him on behalf of the appellant that he was entitled 
to mesne profits on the footing of such profits as the zamindars 
derived by receipt of rent from the tenants and such profits 
also as the tenants used to make on the basis of the produce. 
The learned Subordinate Judge gave another reason for 
over-ruling the appellant’s contention and that was that the 
tenants who had actually cultivated the land were not parties to 
the proceedings before him and that on that ground the appellant 
was’ not entitled to get the value of the actual produce 


of the lands. So faras this last ground is concerned it does not 


seem to me to be well-founded for there was a decree passed in 
favour of the plaintiff and as against the zemindar as well as the 
tenants jointly and the omission to make the tenants parties to 
these proceedings would not disentitle the plaintiff from recover- 
ing mesne profits from the zemindar on the footing that all these 
persons were joint trespassers. It was undoubtedly open to the 
plaintiff to execute the decree as against any of them. This view 
receives support from a decision of this Court in the case of 
Biresshur Duit Chowdhury v. Baroda Prosad Ray (1). But the 
other reasons which the learned Subordinate Judge has given and to 
which.we have already referred, in my opinion, are sufficient for 
the, purpose‘of.holding that it is om the footing of such profits as the 
(1) (1906) 15 C. W. N. 825. ; 
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zemindars would make and not on the footing of such profits also 
as the actual cultivators would make out of the lands that the mesne 
profits should be assessed. The definition of mesne profits as given 
in section 2, sub-section 12 of the Code clearly indicates that the 
ordinary use to which the parties wauld put the land is what should 


be taken into account in determining mesne profits. The appellant | 


as well as the re§pondent were receivers of rent and ordinarily 
they would not cultivate the land in kas and realise the profits 
of the land. Under the circumstances it seems to me that the 
principle upon which the learned Subordinate Judge has proceeded 
is right. i 
As regards the second point, namely, whether mesne profits 
should be assessed on the basis of money rent or produce rent the 
position seems to be this. On behalf of the appellant a receipt has 
been proved which shows that for one particular year, namely, 1322 
B. S. paddy of the value of Rs. 29/2 as. was received by the landlord 
as the Bhag produce of the land held by one Kumejan Mandal. 
It may be taken that the receipt is a genuine document for it bears 
the signature of one Profulla Kumar Mukerjee who is said to have 
been the officer of the zemindar and there is no evidence on the 
side of the respondent to show that the signature which appears 
- on this document is not a genuine signature of that officer. Kumejan 
as well as his son have been examined as witnesses in the case 
and from their depositions it appears that the land for which this 
rent was paid was about two bighas and a half in area. The learned 
Judge has refused to act upon this receipt upon the ground that 
there is nothing to show that this particular plot of land was inclu- 
ded in the 82 odd bighas of Chaukidari Chakran lands. It has 
however, been argued before us and with some degree of force that 
there is evidence to show that there is no 2#as land of the zemindar 
in this village and that if Bhag produce was realised for any land 
it must be for some land which was Chaukidari Chakran 
land. Accepting the argument it amounts to this that the 
appellant has succeeded in proving that out of the area of 82 bighas 
of land in respect of a plot of only two and a half bighas for one par- 
ticular year, namely, 1322 B. S, this quantity of paddy was realised 
by the landlord as rent. On the other hand there is evidence of ‘a 
very large number of witnessess examined on behalf of the land- 
lord, namely, witnesses Nos. x, 3, 4 and 5 who are tenants and the 
zemindar’s Naib and Inspector who, all stated definitely that the 
Chaukidari Chakran lands were settled with the tenants on moneye 
rent and that there was no case in Which such lands were settled on 
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produce rent. The learned Subordinate Judge has accepted the 
evidence of the witnesses and has held that it has been proved that 
in 1309 these lands formed 4 jamas which had been settled with 
the tenants on a total rent of Rs. 21o/ro/ as. He has relied 
also on the collection papers that had been filed on behalf of the 
respondent and he has held that it has been proved that the lands ` 


- were really settled with the tenants on money gent and not on 


produce rent. I am of opinion that there is no reason to differ 
from the view which the Subordinate Judge has taken on this point 
and that it has not been made out to my satisfaction that as a 
matter of fact these lands were held on produce rent by the tenants 
who had obtained settlement from the zemindar. On behalf of the 
appellant a large number of Aadultats have been produced to show 
that these lands were held on produce rent. These Aadultats how- 
ever, date from 1326 and each one of these 2adultats appears to be 
for one year. Moreover, no collection papers appear to have been 
filed on behalf of the appellant and it has not been proved on his 
behalf that the rents mentioned in these Aaéulats have been ac- 
tually realised by the appeilant from the tenants. Under the 
circumstances it cannot be said that the view taken by the Subor- 
dinate Judge, namely, that mesne profits should be assessed on the 
basis of money rent was not a correct one. 


As regards the third point it is stated that the zemindar has not 
produced in this case any 4adu/iat in respect of one of the 4 jamas 
which are referred to in the judgment of the Subordinate Judge. Our 
attention has been drawn to the Aaduliats which have been marked 
as exhibits A to F in this case and it has been urged that they cover 
only three of these jamas. It appears, however, that some Aadultats 
were filed at an earlier stage of these proceedings. This appears in the 
statement to be found at the foot of the deposition of one of the wit- 
nesses. The Subordinate Judge has recorded a clear and positive 
finding to this effect ; “The Aaduliats show that the lands were let 
out as 4 jamas and the aggregate rent recoverable in 1309 was 
Rs. 210/to/ as.” Moreover the Subordinate Judge has referred to 
the collection papers and on an examination of these papers he has 
come “to the finding that the total collection during the period 


„in question was Rs. 2873/10/6 pies. I am of opinion that the learned 


Subordinate Judge had materials before’-him upon which he could 
come to a conclusion as to what the rent was that was actually 
recovered by the zemindar from „these 4 jamas and there is no 
reason to differ from the conclusion at which he has arrived on this 
point. The Subordinate Judge has Sbserved in his judgment that the 
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. appellant was entitled to mgsne profits on a rent basis and that such 
profits wege not necessarily the rents at which the judgment-debtor 
actually let out the lands but what might have been with ordinary 
diligence received from the tenants on settlement of the lands with 
them. There were no materials before him upon which he could 
hold that the lands could be let eut on more advantageous terms 
than upon what they were let out by the zemindar. He added to 
the rent recoverdble for these four jamas cesses that were payable 
therefor and he deducted from the total amount of the rent that 
was payable to the zemindar by the patnidar. He made no deduc- 
tion in respect of the collection charges upon the ground that there 
was nothing to show that any separate officer was employed for 
collecting the rents for these four jamas, and I am of opinion that 
the principle upon which he proceeded was a right one. In this 
view of the matter it seems to me that the grounds urged before us 
have no substance in them and this appeal must be dismissed 


with costs hearing fee five gold mohurs. 

The respondent has preferred a crOss-objection and it has been 
urged in support of this cross-objection in the first place that deduc- 
tion should have been made in respect of collection charges and in 
the next place it has been urged that the order which the learned Sub- 
ordinate Judge has passed with regard to interest is not a proper one. 

As regards collection charges, the learned Subordinate Judge 
has disallowed the contention in respect thereof upon the ground 
that there was nothing to show that any expense was separately 
incurred for making such collection. Moreover it appears that the 
zemindar has got his c#tchery only about three miles away from 
place where the lands are situate and under the circumstances it 
cannot be said that any substantial amount was spent in making the 
collection. 

As regards interest, the definition of mesne profits as contained 
in section 2, sub-section 12 of the Code includes interest and it is open 
to the Court in view of the particular circumstances of the case before 
it to allow or disallow such interest in making the order with regard 
to mesne profits. It cannot be said, having regard to the circumstan- 
ces of the present case that the discretion, which the learned Subor- 
dinate Judge has exercised in making the order allowing interest and 


that at the rate mentioned in the decree was improperly exercised.. 


The result is that the cross-objection is also dismissed with 
costs hearing fee two gold mohurs. 

Greaves, J: I agree. . 
A. T. M. „Appeal and cross-objection dismissed. 


187 


CIVIL. 


1926 

want 
Maharaj Bahadur 
Singh of Baluchar 


v. 
Raja Bhupendra 
Narayan Singh. 


Mukerji, F. 





188 


Fuly, 8. 


THE CALCUTTA LAW JOURNAL. [Vor. XLIV. 


Before Mr. Justice B. B. Ghose, and, Mr. Justice Cammiade. 


BHUBAN MOHAN SINHA AND OTHERS 
V, 


RAMGOBINDA GOSWAMI* 


Limitation—Limitation Act (IX af 1908), Sec. 20.—‘Person liable to pay the 
_debt’-—Payment by purchaser of equity of redemption. 


The expression ‘“‘personliable to pay the debt?’ in sub-section 1 of section 20 
of the Limitation Act comprises not only the mortgagor and his -personal repre- 
sentatives upon whom the contract is personally binding, but includes subsequent 
mortgagees and purchasers of equity of redemption: Askaram v. Venkataswami 


(1) referred to, 
Payment of interest and part payment of interest and principal by the purchaser 


of equity of redemption give afresh start of limitation under sub-section 1 of 
section 20 of the Limitation Act. 


Appeal by the Defendants. 

Suit on mortgage. 

The material facts appear from the judgment. 
Babu Nagendra Nath Ghose for the Appellants. 


Dr. Dwarka Nath Mitter and Babu Phanindra Nath Das for 
the Respondent. 


The judgment of the Court was as follows : 


The question raised in this appeal is whether the suit which was 
brought on a mortgage dated the 27th of April 1908 was barred by 
limitation or not. The due date was the date of default in making 
the first payment of interest, that is February roog. The suit was 
brought on the rrth February 1922. ‘In the interval, on the. 20th 
May r912, defendant No. 3 purchased the equity of redemption in 


the entire property. Payment of interest was made on the zọth 


June 1912, and part payment of the interest and of the principal 
was made-on the gth March rgr3. These two payments were made 
by the purchaser of the equity of redemption, deferidant No. 3. 
Plaintjfi’s case was that afresh period of limitation should be 
computed from the time of these payments and if the fresh period 


* Appeal from Appellate Decree No. 1015 of 1924, against the decree of 
lradatulla Esq, District Judge of Bankura, dated the t1th February, 1924,afirming 
that of Babu Nalini Mohan Banerjee, Subordinate Judge of Bankura, dated the 
30th April, 1923. i 

“(ry (1920) I. L. R. 44 Mad. 544 œ 
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was computed from the 29th June r912, the suit would be well 
within tyme ; and this is claimed by reason of the provisions of 
section 20 of the Limitation Act. 


Defendants took the plea that defendant No. 3 not being a person 
‘liable to pay the debt, section 20 of the Limitation Act does not 
apply, and the plaintiff’s suit therefore is barred by limitation. Defen- 
dants by their appeal to this Court raised the question of limitation 
here on the same ground. The argument addressed on their behalf is 
that under the first paragraph of sub-section (1) of section 20 of the 
Limitation Act interest must be paid in order to get a fresh start of 
limitation by a person personally liable to pay the debt. Defendant 
No.3 being under no covenant to pay any amount of debt to the 
plaintiff was not the person liable to pay the debt and therefore 
the plaintiff cannot take the advantage of section 20 of the Limita- 
tion Act. Itis urged that under the second paragraph of section 
20 (1) of the Act, defendant No. 3 in this case could not come 
within the description of a debtor, and that being so the same 
meaning should be given to the expression “person liable to pay 
the debt” and payment by defendant No. 3 would not therefore be 
of any avail to the plaintiff. In our opinion it cannot be said that 
the expression: “person liable to pay the debt’ must mean one 
personally liable to pay debt. Defendant No. 3 as the purchaser of 
the equity of redemption would be liable to pay the debt so long 
as he retains the ownership of the equity of redemption. If he 
transfers the property to somebody else, certainly he would not be 
liable. But we find no reason to confine the expression “person 
liable to pay the debt’* to the person who under every circumstance 
must be personally liable to pay, If the meaning of the expression 
is not so limited, defendant No. 3 must be a person liable to pay the 
debt. This question was raised in the case of dAsharam Sowkar vy. 
Venkataswamt Naidu (1) and decided as we propose to do with 
reference to the wording in the English statute, which was construed 
by Lord Westbury in the case of Chinnery v, Evans (2) that the 
expression “person by whom the sum is payable” were words of 
extensive meaning, and ‘they would comprehend not only the 
mortgagor and his personal representative upoh whom the contract 
would be personally binding, but would also include the second and 


the third mortgagees by whom the principal and interest due to’ 


the first mortgagee might, with propriety be said to be payable.’ 
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and we hold that defendant No. 3 as owner of the equity of redemp- ` 
tion was liable to pay.the debt within the meaning of secsion 20 of 
the Limitation Act, and he having paid interest on the debt within 
the period of limitation, this suit is not barred. | 


“The appeal must be, therefore, dismissed with costs, 
e 


ATM . Appeal dismissed. 


` Before Mr. Justice Cuming and Mr. Justice B. B. Ghose. 


KADER SHEIKH 
U. 
NAJUMADDI SHEIKH.* 


Second appeal—Provincial Small Cause Court Act (IX of 1887), Sch. II Cl. 35 
(1i)—Suit for price of paddy cut and misappropriated, if-a suit of Small 
Cause Court nature—Civil procedure Code (Act V of 1908), S. 102, if a 
bar. 

A suit for price of paddy alleged to have been cut and misappropriated by the 
defendant without committing any criminal offence isa suit of a nature cognis- 
able by a Court of Small Causes and does not fall within the exception set forth 
in Sch. II Cl. 35 (ii) of the Provincial Smal! Cause Courts Act and section 102 
of the Code of Civil’ Procedure is a bar to a second appeal to the !ligh Court in 


such a suite 
Appeal by the. Defendant. 

- The plaintiff sued the defendant for Rs. 280 as the price of the 
paddy which he alleged was cut and misappropriated by the defen- 
dant. The first Court dismissed the plaintifs suit. On appeal this 
decision was reversed and the plaintiff’s suit was decreed with cost. 
Against this decree the defendant preferred a second appeal to the 
High Court. . 

Mr. Khitish Chandra Chakravarty and.Babu Panchanon Ghoshal 
for the Appellant. 

Dr. Jadunath Kanjilal and Babu Purna Chandra Chandra 
for the Respondent. 
* The judgments of the Court were as follows : 


* Appeal from Appellate Decree No 2397 of 1924,‘against the decree of Babu . 


” Mahendra Nath Das, Officiating Subordinate Judge of Khulna, dated the 2nd 


July, 1924, reversing that of Babu Nikunja Behary Banerji, Munsiff rst Court of 
Khulna, dated the 21st Februaay, 1923, 
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Cuming, J. The platntiff sued the defnndant for Rs. 280 as 
the pric ofj the* paddy which he alleged was cut and misappro- 
. priated by the defendant 

The first Court dismissed the plaintiff's suit On appeal this 
finding wasreversed, the appeal was allowed and the plaintiff’s 
suit was decreed with costs. Against this decree the defendant 
has appealed toethis Court. 

A preliminary objection is raised by the respondent that no 
appeal lies. He contends that section 102 of the Civil Procedure 
Code is a bar, because this is a suit of a nature cognizable by Courts 
of Small Causes and under the value of Rs. 500, hence no second 
appeal lies to this Court. | 

The appellant contends that the suit falls within the excep- 
tion set forth in section 35, clause (ii) cf the Provincial Small 
Cause Courts Act 


I am of opinion that the contention of the respondent is 
correct. ‘The plaint itself does not make out any criminal offence. 
Nor is it the case of the defendant that he committed any criminal 
offence. In the circumstances the suit is of a nature cognizable by 
a Court of Small Causes and no second appeal liés to this Court the 
value being under Rs. 5co 


The result is the appeal is dismissed as incompetent. 
The respondent is entitled to his costs. 
B. B. Ghose, J.: I agree. 


D. K. R. Appeal dismissed. 


Before Mr. Justice B. B. Ghose, and Mr. Justice Panton. 


TARAP SHEIKH. 
y, 


KUNJA BEHARY ROY CHOWDHURY anp oTHERs * 


Suspension of rent--Necessary elements—Rent fixed according to area in pose. 


session. 


* Appeal from Appellate Decree No. 2525 of 1923, against the decree of Babu 
Pasupati Basu, Subordinate Judge of Khylna, dated the 28th May, 1923, revers- 
ing that of Babu Nikunja Behari Mukerji, Munsiff rst Court of Khulga, 
dated the 17th July, 1922. è 
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Crvit: : ‘To apply'the doctrine of ‘suspension of'reift on aécount Of eviction by 

1936. landlord the finding must be clear that there has been,an eviction in fat and the 

eae question must be tried whether the lessor was a party to` the eviction and it must 

Tarap Sheikh” also be found as a fact as to whether the act was done by the landlord with | the 

Kiudja ‘Behary Roy object of depriving the ténant of the peaceful enjoyment of any portion of the 
Chowdhury. demised premises. ' 7 ae 


` The doctrine of suspension of rent has been applied where the rent was fixed i in 
a lump for the whole land leased, treated as an indivisible subject, and it cannot 
be applied where the rent is to be fixed according to this area in possession of the 
tenant : Katyayant v. Udoy @) followed. 


Thus the principle of suspension of rent is inapplicable where the tenant is. 
liable to pay according to the stipulation at so map per bigha per year. 

‘Appeal by Defendant No. 1. 

Suit for rent based on a Kabuliyat. NE” 

` The material facts appear.from;the judgment. 4 i. i 

Babu Surenda Nath Das Gupta (ID) for the Appellant. 


Dr. Jadu Nath A and Babu Punchanon Ghoshal for the 
Respondents. 


The judgment of the Court was as follawes 


February, 23. "This i isan appeal against, a judgment and decree of the Suhordes 
nate judge reversing a decree of the Munsiff. ‘The suit was One - 
for rent based on a Aadulsat dated sometime in March or April 
rg1t. Inthe Rabuliat thiee plots of land appear to have been let 
out to the tenants. The area given by guess was 18 bighas. . It is 
stipulated among other things that if by measurement the lands are 
found to be in excess of 18 bighas .the tenant will be liable to pay ` 
Rs. 2 as rent for each bigha of land found in his occupation. The 
plaintifs allegation was that the defendants were in possession of 25 
bighas of land and on the basis of the agreement referred to he 
claimed Rs soasrent. ‘The Munsiff dismissed the suit mainly 
upon the ground that within the area demised the plaintiff admitted 
that two persons named Saiyad and Manulla held lands under him 
on the basis of the Aadudiats executed by those persons in favour of 
the plaintiff and that the plaintiff had obtained a decree against 
Saiyad. , This the Munsiff.held amounted -toʻa dispossession by the 
plaintif of the defendants although the plea of dispossession by the 
landlord was not specifically pleaded by the tenant-defendants. ‘The ~ 
real defence was that the defendants were not in possession ‘of any 
yond in excess of 18: ree On this finding of the Munsiff, he held 


` . : a 
ret, - 





* a . ` -+ 
; ? = ® 3 es © H 


(a) (1924) L. R- 52 l. As 160; 30 C. TEY oe So RPE A SS 
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that the rent payable by the defendants was liable to be ‘suspended 


as the plaintiff had interfered with the peaceful possession of the, 


land held by the tenants. On appeal by the plaintiff this decision 
was reversed by the Subordinate Judge. 

Two points have been urged against the decision of the Subor- 
dinate Judge on behalf of the ° defendant-appellant before us. 
The first point is that the Subordinate Judge was in error in hold- 
ing that the land let out to the defendant under the Aaduliats was 
18 bighas only within the boundaries mentioned in the Aadultats and 
that on account of this error the Subordinate Judge held that the 
possession of Manulla and Saiyad on the basis of the Aadultats in 
favour of the landlord did not amount to dispossession of the tenants 
causing suspension of rent. It may be conceded that under the 
kabultats the entire land within the boundaries was let out to the 
defendants; but from that it does not follow that the defendants upon 
the facts found by the Subordinate Judge were entitled to suspen- 
sion of the entire rent. Manulla had purchased certain lands within 
the boundaries of the Aadusats from the defendants themselves. 
Manulla’s possession therefore, cannot amount to dispossession by 
the landlord. There is no finding as to how Saiyad came into 
possession of his land and it must be for the very good reason that 
this plea was not raised in the written statement. It may be that 
Saiyad was In possession from before the lease was granted to the 
defendants. In order to cause suspension of rent on account of 
eviction by the landlord the finding must be clear that there has 
been an eviction in fact anJ the question must be tried whether the 
plaintiff, that is the lessor, was a party to the eviction and it 
must also be found as a fact as to whether the act was done by the 
landlord with the object of depriving the tenants of the peaceful 
enjoyment of any portion of the demised premises. These ele- 
ments are necessary to be found for the purpose of calling into aid 
the doctrine of suspension of rent on account of eviction by the land- 
lord. Moreover, in the present case, the rent was assessed with 
reference to the area in the possession of the tenants and it would be 
wrong to apply the principle of suspension of rent where the tenant 
is liable to pay rent according to the stipulation at so much per 
bigha, as in the present case at Rs. 2 per year for each bigha of land 
in his occupation. In the recent case of KatyayantDebi v. Uday 
Kumar (1) their Lordships of the Privy Council observéd'that the 
doctrine of suspension of rent has been applied where the rent was 
fixed in a lump for the whole land Based treated as an indivisible 


(1) (1924) L. R. 52 I. B. 160 ; 30 C.,W. N. 1. 
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Civit. subject and it cannot be applied whee the rent is to be fixed 
1926. according to the area in the possession of the tenant. On tkis ground 
wy ° ° ae 

Tarap Sheikh the bis contention fails. . 
T, Phe second contention really amounts to a question of fact 
Kunja Behrry Roy * a. > ; È 
Chowdhury. which’ had a reference to the area in the possession . of the defen 


phe dants. The plaintiff gave evidente with regard to the area in the. 
possession of the defendant which was found by the commissioner 
on measurement to have been 28 bighas. The défendants alleged 
that part of the land in their possession was held under a’ third 
party and that they have been occupying both the plots by remov- 
ing the demarcating line between the two plots. The Subordinate 
Judge has held that the defendants were found to prove that 
they have been holding a part of the land under a third party and - 
on the evidence he finds that the land appertains to the.holding 
under the plaintiff. The plaintiff has claimed rent for only 25 
bighas which is less than the quantity actually in the possession of 


the defendants. 
On these findings this appeal must ibe dismissed with costs. 
D. K, R. Appeal dismissed. 


SPECIAL BENCH. 


Before Sir Nalini Ranjan Chatterfea, Knight, Acting Chief Justice, 
Sir William Ewart Greaves, Knight, Judge, Sir George Claus 
Rankin, Knight, Judge, Mr. Justice Suhrawardy, 

Mr. Justice Mukerji, and Mr. Justice S. C. Mullik. 


SHEIKH ENATULLAH 


CIVIL. - U. 
1926. . SHEIKH KOWSHER ALI anp OTHERS* 
Saye 


August, J, 23s Pre-einption—Coparcener's right, against another—-Rule of Mahomedan Law— 
Stare decisis—Division Bench differin g from Full Bench—Procedure. 


j * Reference to Special Bench in Appeal from Appellate Decree No. 243 of 
1924, against the decree of Babu Atul Chandra Banerjee, Additional Subordinate 
Jildge of Howrah, dated the 4th July, 1923, affirming that of Babu Phani Bhusan 
Banerjee, Munsiff, rst Court, at Amta, dated the Sth December, 1920. 
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Under Mahomedan- Law one Co-parcener can claim ‘pre-emption against 
another: Ndéwdué Lall v. Yewan Lali (1) over-ruled Amir Hasan v. Rahim 
Bakhsh (2) approved. 


Although the Courts are not bound to decide cases strictly according to the 
rules of Mahomedan Law in matters of pre-emption, there is nothing in the rule 
which is based upon equality of right of c® parceners, laid down by the Maho- 
medan jurists which is contrary to the principles of justice, equity and good con- 
science. . 


The principle of stare decisis is not applied, as cases of pre-emption are very 
rare in Bengal, the decision not affecting many titles and as there is no conflict 
of opinion among Mahomedan jurists. 


Per Sanderson, C. F.: When a Division Bench of the High Court doubts the 
correctness of a Full Bench decision, it should bring the matter to the notice of 
the Chief Justice and consult him as to the propriety of a Bench being specially 
constituted io consider the matter. f 


Appeal by the Plaintiff. 


Suit for pre-emption. 


The material facts appear from the following order of Reference 
made by Greaves and Mukerji, Ji: 


Reference. 


This appeal arises from a suit to enforce the plaintiff’s right of 
pre-emption in respect of a plot of land. The suit has been un- 
successful in the Courts below and the plaintiff No. 1 has preferred 
this second appeal. 

The litigation has passed through several Courts and the facts 
relevant at the present stage are these: The plaintiff No. 1 who is 
the appellant in this appeal, and the defendant No. 1 who is now 
dead and whose interest is represented by his heirs who have been 
substituted in his place, and one Ismail deceased, whose heirs 
were impleaded in the suit as the other defendants, were co-sharers 

“entitled to certain shares in the property in suit. Ismail sold his 
share in the said property to the defendant No. r. The plaintiff 
thereupon instituted this „suit to enforce his right of pre-emption. 
The plaintiff originally laid his claim as a Shaji-t-sharik (pre-emptor 
by right of co-parcenary) and as a Shaji-t-jar (pre-emptor by right of 
vicinage). Inthe course of the proceedings an attempt wasemade 
by the plaintiff to put forward a claim on the ground of his being a 


Shaji-i-khalit (pre-emptor by virtue of a right of easement over the ` 


property sold), but this was disallowed. 
The plaintiff's right to pre-empt as a Shafi-tjar has been found 
against him but that claim is no longer pressed. His right to pre- 


(2) (1897) I. L. R. 19 All. 466, 


(1) (1878) I. L. R. 4 Cale. 831. 
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Civin. empt as a Skaf-i-khalik has also teen disallowed and that i is the 
1926. claim that is pressed before us.. 
n ae sa 
“Sheikh Enatullah The Court of appeal below with whose decision we are now coin 


Ue: cerned has dismissed this claim, as indeed it was bound ‘to do, in 
Sheikh Kowsher Ali. view of the Full Bench decision, by this.Court in the case of Zalla 
` Nowbut Lall v. Lalla Jewan Zail (1). This decision laid down 
that there is no rule of Mahomedan Law giving one coparcener any 

right of pre-emption where another coparcener is the purchaser. 
The correctness of the aforesaid decision is challenged before us.. 
It is urged that it proceeds upon a misconception as to the object 
of the rule of pre-emption which is stated there as being one to 
prevent the inconvenience which may result to families and com- 
munities from the introduction of a disagreeable stranger as a co- 
parcener or near neighbour. It is said that the object of the rule 
is, not merely to secure equality of rights to co-sharers-as against 
strangers, but also amongst themselves, izter se, and that the Maho- 
medan Law considers it unfair to give preference to one co-sharer 
over the others. It is also contended that the passage in the 
Hedaya to which reference was made in that decision was mis- 
_ understood by the learned Judges, and that on the other hand all 
the authorities;‘on Mahomedan Law are unanimous in declaring 
that a coparcener has a right to pre-empt -even in the case of a pur- 

chase by another coparcener. ` 


Now the authorities bearing upon the matter have all been 
referred to and, discussed in the elaborate judgment of the Allahabad 
High Court in the case of Amir Hasan v. Rahim Bakhsh (2). None 
of these authorities, with the exception of .the Hedaya, appears to 
have been brought to the notice of the Full Bench which decided 
the case of Lalla Nowbut Lall v. Lala Jewan Lall (x). The passage 
e in the Hedaya, to which reference was made in the Full Bench de- 

cision, does not appear to ‘bear the interpretation that was put upon 

it and all the aforesaid authorities point one ‘way namely is favour 

of a right of pre-emption even against a co-parcener. There was a 

passage in Mr. Ameér Ali’s Anglo- Mahonedan Law, 3rd Edition 

(1904) Vol. 1 p. 597 which ran in these words :” “ When one co- 

sharer conveys ‘his share to another co-sharer, no other co- sharer, if 

any, can have a right of pre-emption, the rights of all being equal, 
and the reason on which the right is’ founded, therefore, ‘being 
. absent. In other words, no right of pre-emption arises in 
favour of a co-parcerier wher? the purchaser himself is a co 
‘sharer of ‘the vendor and the claimant”. No authority was cited 
a) (1878) L. LR 14 Cale. 84r. (2) (1897) I. L. R. r9 AN. 466. 
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in support òf this proposition and it was. evidently -based . upon the 
aforesaid Full Bench decision. , The learned author in the 4th 
edition of his work (1g912).at page 729 has’ reproduced the first 
portion of the above passage not as representing his own opinion 
but as having been held by this Court.in the Full Bench decision 
and has altogether deleted the second portion of the said passage. 
Moreover, at pege 730 he has expressed the view that the case of 
Amir Hasan v. Rahim Bakhsh (1) has been undoubtedly decided 
in conformity with the enunciations of the Mahomedan jurists. It 
may also be mentioned here the Bombay High Courtina Full 
Bench decision in the case of Vithaldas v. Jametram (2) has decid- 
ed to follow the Allahabad ruling in preference to the Calcutta one. 
We are clearly of opinion that the Full Bench decision in the case 
in Laila Nowbut v. Lalla Jewan Lall (3) does not correctly enun- 
ciate the Mahomedan Law of pre-emption as between co-parceners. 

The question then is whether we should follow the said Full 
Bench decision or make a reference to a Special Bench. It has been 
urged on behalf of the respondents that the Full Bench decision 
lays down a principle which is in consonance with justice, equity 
and good conscience, but in our opinion the real point to be consi- 
dered is not whether it does so but whether the Mahomedan Law 
in this respéct is in conformity with the rules of justice, equity and 
good conscience ; and unless we are in a position to say that it is 
not, we are bound to administer the law as itis. We do not find 
anything in the rule of Mahomedan Law which is in any way incon- 
sistent with the principles of justice, equity and good conscience. 

Of course, the Full Bench decision has stood good for well nigh 
5o years, but as cases of pre-emption are very few and far between in 
this part of the country, the result of its being upset, if it is upset, is 
not likely to unsettle any very considerable number of transactions, 

It is necessary. to notice here an argument which has been 
advanced on behalf of the respondents. It is to the effect that 
even as co-sharers, the defendant No. 1 has a preferential right. 
In our opinion, however, none of the circumstances which may jus- 
tify such a preference appears to be present here, and the conten- 
tion is not well founded. E . 

From what has been stated above it will appear that in our opi- 
nion the question whether under the Mahorhedan Law one co-par- 
cener has any right of pre-emption where another co-parcener happens 
to be the purchaser—a question which directly arises in the present 
case — was not correctly answered by the Full Benchin the case. of 


(1) (1897) I. L. R. 19 All. 466.9 (2) (1920) I. L. R. 44 Bom. 887. 
(3) (1878) I. L. R. 4 Calc. 831. : : 
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Lalla Nowbut vy. Lalla Jewan Lall(1). AS the correctriess or aiher 
wise of the said decision has to be considered in the case, we refer 
thé case for the consideration of a Special Bench to be constituted 
by the learned Chief Justice for the purpose. r 

Costs to abide the result of the Reference. 


Note :—Re appointment of a Special Bench. 
Sanderson C.J. I have made enquiries, ant I understand 


‘that In a case in which a Division Court doubts the correctness of 4 


Full Bench decision, by which the Division Court is bound, and and 
the Division Court considers that the matter should be considered 
by a Bench, specially constituted, it has been the practice for the 
Division Court to brinz the matter to the notice of the Chief Justice 
and to consult him as to the propriety of a Bench being specially 


‘constituted to consider the matter. 


' A decision of a Full Bench is binding on all Division Courts, 


‘unless it is subsequently reversed by a Bench specially constituted 


or by a rule laid down by the Judicial Committee of the Privy 


‘Council, and it is obvious that it might lead to serious results if a 


Division Court, whenever it felt inclined to differ from a decision 
of a Full Bench, could refer the matter to a Special Bench and the 
Chief Justice were compelled to form such Special Bench whether 
he thought it necessary or not. 

In this case, I think that there are sufficient reasons why the 


decision of thé Full Bench in the case of Zala Nowdbut Lall vy. 


Lalla Jewan Lali (+), ‘should be further considered ; and that a 
Special Bench should be appointed when it is possible, having 
regard to the other work in the Court. 

Dr. Jadu Nath Kanjilal, Babus Satindra Nath Mukherjee, 
Nripendra Chandra Das and Mahendra Kumar Ghose for the 
Appellant. 

Dr. Dwarka Nath Mitter, Babu Biraj Mohin Mojumdar, Mr. 
Heramba Chandra Guha and Babu jean i Roy for the 


‘Respondents. C A V 


-The judgments of the Court were as follows : 

N. R. Chatterjea, A. C. J. : The question referred to the Speci- 
al Bench is whether under the Mahomedan Law one co-parcener 
has any right of pre-emption where another peut happens to 
be- the purchaser. “3 
_ The question was decided by a Full Bench of this Court in the 
negative in the case of Lalla Nowbué Lally. Lalla Jewan Lall (1). 
Since then the Allahabad High Court and -a Full Bench’ of the 


(1) (1878) I L R 4 Calc. 831. 
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Bombay High Court hase taken the opposite view, and having 
regard te the original authorities on the point which were not placed 
before the Full Bench in Lalla Nowbut Lall’s case (x), a Division 
Bench -of this Court was of opinion that the Full Bench decision 


should be reconsidered, and hence this reference to the Special Sheikh Kowsher 


Bench. : 

In the case of Lalla Nowbut Lall y. Lalla oe Lall (x). 
Garth, C. J. delivering the judgment of the Full Bench saidy “There 
appears to be no reason, either upon principle or authority, why the 
right of skaffa should exist as between co-parceners ; and the rule 
as laid down in Hamilton’s Hedaya, Vol. 1I, BK. 38. Ch. 1 appears 
to have been misunderstood in this respect. ‘That rule merely pres- 
cribes that any one partner (or co-parcener) of a property-has a right 
of skaffa as against a stranger,who purchases a share from his co-par- 
tner, and does not mean, that the right ‘exists as- between co-part- 
ners who may purchase shares from one another.. The object of 
the rule, ‘as explained in that chapter, and in Ch, 3, is to prevent 
the inconvenience which may result to families and communities 
from the introduction of a disagreeable stranger as a‘co-parcener 
or near neighbour. But it is obvious that no such annoyance can 
result from a sale by one co-parcener to another. The only result 
of such a sale would be to give the purchaser a larger share in the 
joint property than he had before, and perhaps larger than the other 
co-parceners have.” 

But the Hedaya nowhere says that that the right of pre-emption 
can be exercised only against a stranger and not against a coparce- 
ner who also can claim asa pre-emptor. On the other hand there 
are indications in it to show that one, coparcener can claim pre- 
emption against another. In Vol. III Book XXX VIII, Chapter 
I (See Hamilton’s Hedaya, Grady’s 2nd edition, page-549) it is laid 
down that “when there is a plurality of persons entitled to the 
privilege of. shaffa the right of all is equal” “The argument of our 
doctors is, that the parties being all equal with respect to the prin- 
ciple on which their -right*of shaffa is grounded (namely a conjunc- 
tion with the lands sold) they are all consequently equal in the 
right itself’. In follows from these passages that all .co- “parceners 
have got equal rights to shaffa. To hold ‘that one co-parcener has 
no right of pre-emption against another would be to deny him the 
right of equality and would be a violation of the Hedaya rule that 


the rights of all are equal. It seems that itis only in conformity . 
with this rule of equality that the Hedaya says (page 549) | “If 


(1) (1878) I. L. R. 4 Cale. 831. 
+ At page 834—Rep. ° en 
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some ofthe partners happen to be absentethe whole ofthe shaffa 
is to be decreed equally amongst those who are present ¢ for it is 
matter of uncertainty whether those who are absent would be 
inclined to demand their right ; and the rights of those who aré 
present must not be prejudiced on a mere uncertainty. If, 
however, the Kazee should have *decreed the whole of the shaffa 
to one who is present, and an absentee afterwards appear and 
claim his right, the Kazee must decree him his half; and so 
likewise ifathird appear, he must decree him one-third of the 


‘shares respectively held by the other two ; in ‘order that thus an 


equality may: be established amongst them. ” 

It appears, therefore, that the Hedaya supports the right rather 
than negatives it. On the other hand, the other authorities are 
distinctly in favour of such fright. They are all collected in the 
case of Amir Hasan v. Rahim Bakhsh (1). The learned Judges 
referred to passages, and quoted the original texts, from Takmila, 
Bahr-ur-Raikh, Tatar Khaniyah, Durr-ul-Mukhtar, Fatawa Alamgiri, 
Inayah or Aini and Radd-ul-Mukhtar, which are works of very 
high authority, and the last of which according to Ameer Ali “is 
cettainly esteemed as the best authority on- Hanafi Law’, and 
observed as follows :*—‘‘ These texts, the authority of which has 
not been questioned by Mr. Abdul Majid on behalf of the respon- 
dents, establish, as we have: said two propositions ; first, that 
even when the buyer is himself a pre-emptor, that is, a person who 
would have the right of pre-emption against an outsider, other 
persons having a similar right of pre-emption are entitled to claim — 
pre-emption against the buyer ; and, secondly, that in such a case 
the rights of the claimants to pre-emption should be determined’in 
the same way in which they would have been determined, had the 
buyer acquired the property by enforcing his right of pre-emption 
against a stranger, in the absence of the other pre-emptors and the 
absentee preemptors had appeared subsequently and claimed pre- 
emption. In this view, as all persons having equal right of pre- 
emption are only entitled under the Mahomedan Law to divide 
the property equally fer capita, and as the purchasers in this case 
are two,in number, the plaintiff appellant i is entitled to only a third 
share of the property sold.” The case was followed in Addullah v. 
-Amanatullah (2) and Nader Husain v. Sadiq Husain (3). 

A Full Bench of the Bombay High Court in Vithaldas v. Jamét- 


(1) (1897) 1. L. R. 19 All. 466. 
“At p- 475—Rep.- 
(2) (1899) I. L. R. 21 All. 292. (3) 13924) I. L. R. 47 All 324 (326). 
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ram (1) following thetcase af Amir Hasan v. Rahim Bakhsh (2 Civit. 
held that ander the Hanafi School of Mahomedan. Law, neigh- 1926. 
Sad 


bours have equal rights to key ae and there is nothing which Is Sheikh Enatullah 
contrary to the principles of justice equity and good conscience.in the 
i : ‘ : Sheikh Kowsher Ali. 
allowing two neighbours who have equal rights of pre-emption to. Recs 
exercise them. ‘ N. eos 


In Baillie’s ¿Digest of Mahomedan Law Book VII Chapter = 
VI, page 494 it is stated ‘ Pre-emption, according to ‘us’, is by 
heads (per capita). When a mansion is owned by three persons, one 
of whom has a half, another a third, and another a sixth, and the 
owner of the half having sold his share, it is claimed by the other 
two under their right of pre-emption, it is to be decreed between 
them in halves. Or if the owner of the sixth should sell his share, 
it is to be divided between the other two in halves. And if one of 
them should cause his right to drop, the whole belongs, per capita, 
to those that remain. Orif one is absent, decree is to be given, 
per capita, to those who are present. But if after decree of the 
whole to one who is present, a second should appear, half is to be 
decreed to him ; and if a third should appear, decree is to be given 
to him for a third of what is in the hands of each of the other two, 
If the one who is present should surrender after decree has been 
given in his favour for the whole, the person who arrives is entitled 
to no more than a half.” 


In Ameer Ali’s Mahomedan Law, 3rd Edition, Vol. I, page 
597 it was stated “when one co-sharer conveys his share to another 
co-sharer, no other co-sharer, if any, can have a right of pre-emption, 
the rights of all being equal, and the reason on which the right is 
founded, therefore, being absent. In other words, no right of 
pre-emption arises in favour of a co-parcener when the purchaser 
himself is a co-sharer of the vendor and the claimant.” No autho- 
rity was cited in support of the proposition. | 


In the fourth Edition of the book at page 729 the learned author 
referring to the case of Lalin Mowdut Lall (3) states “ A Full Bench 
of the Calcutta. High Court ‘has held that when a co-sharer con- 
veys his share to another co-sharer, no other co-sharer if any, can 
have aright of pre-emption, the right of al] being equal” and the 
reason, on which the right is founded being therefore absent, the latter 
portion of the passage in the 3rd Edition quoted above being 
omitted, and referring to the view taken in the Allahabad case of . 
Amir.Hasan(2) observed “This view is undoubtedly in conformity 


(1) (1920) I. L. R. 44 Bom. 887. e (2) (1897) I. L. R. 19 All. 466. ` a 
(3) (1878) I. L. R, 4 Calc. 831. 
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with the enunciations of the Mahomedan jurists. The principle is 
based on the following ground. As all the pre-emptors have equal 
rights against a stranger, their rights are the same fazer se, and it 
would be unfair to give preference to one sharer over the others 
And any one pre-emptor may pre-empt in respect of his specific 
share: Abdullah v. Amanatulé (1). in Wilson’s Anglo-Muham- 
madan Law and Edition, page gor section 358 it is stated “f the 
claim is made by two or more persons belonging to the same 
category, they are entitled to equal shares of the pre-empted pro- 
perty on tendering their respective quotas of the purchase money.” 

On behalf of the respondent, reliance is placed upon the oppo- 
site view which was taken in the Full Bench case of Mowdut 
Lall (2) and some cases which preceded it. In Babu Moheshee Lal 
v.ar, G. Christian (3) the dispute was between two non- 
Mahomedans, but the Mahomedan Law of pre-emption had 
been adopted by the Hindus in the locality. The learned Judges 
Bayley and Pundit, JJ, observed “if Mr. Christian was a co- 
parcener no right of pre-emption as against a co parcener could 
exist.” No authority was cited, and the case was remanded for 
trying the issue (among others) whether custom makes pre-emp- 
tion binding ona Christitan in Bhagalpur: 

In Zeeka Dharee Singh v. Mohur Singh (4) the same learned 
Judges (Bayley and Pundit JJ.) hell that the Mahomedan law 
of pre-emption was never intended to apply to a case in which 
the purchaser is not a stranger, but one who is already a share- 
holder ora neighbour. They observed “ Both the lower Courts 
were presided over by two Mahomedan Moulvis and ‘the 
special appéllant’s pleader also a Moulvi cannot quote any text 
of law in support of his claim.” So no text of Mahomedan 
Law was quoted in either case. i 
© n the Full Bench case of Mowdut Lall (2), as already stated 
neither the passages from Hedaya supporting the right (cited 
above) nor any other text of Mahomedan Law - was referred to or 
discussed in the judgment. Garth, C. J., in delivering the 
judgment of the Full Bench apparently based the decision on the 
grougd thatthe object of the rule of shaffa is to prevent the 
inconvenience which may result to families and communities 
Írom the introduction of a disagreeable stranger as a co-parcener 
or a near neighbour. But the doctrine of shaffa, as it is at pre- 
sent accepted, does not appear to be based entirely on that 


(1) (1899) I. L. Re 21 All. 292. (2) (1878) I. L. R. 4 Cale. 831. 
(3) (1866) 6 W. R. 250. ° (4) (1867) 7 W. R. 260. 
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object. -According to the, Hedaya “ the grand principle of shaffa 
is the cqnjunction of property” Vol. III Book XXXVIII. Chap 
III. page 558, and it is on a conjunction with the lands sold 
that the right of shaffa is grounded. Vol. III. Book XXXVIII. 
Chap. I. Page 549.. 

The original idea of the rule of shaffa might have been to 
prevent vexation and inconvenience resulting from a disagreeable 
neighbour. Buf apparently the equality of the right of all shafees 
came tobe fully recognised It would be neither fair nor equitable 
to refuse their rights now only on the ground that the enjoyment 
of those rights would not be necessary for the original object with 
which the rule of shaffa might have been started. 

We were also referred to Tyabjee’s Mahomedan Law, 2nd Edi- 
tion, section 527, and Abdur Rahim’s Tagore Lectures page 273. 
Tyabjee does not give any decided opinion on the point In 
Abdur Rahim’s Tagore Lectures it is stated that the reason 
“t why this right is allowed is that the introduction of a stranger is 
likely to give rise to dissensions and inconveniences and the princi- 
ple on which it is based is that each co-sharer having a right in 
every particle of the property one co-sharer selling his share would 
thereby affect the enjoyment of his share by the other co-owner and 
this he cannot do without his consent.” The reason stated is no 
doubt one of the reasons, but the learned lecturer was not dealing 
with the right of the coparceners claiming right of pre-emption 
inter se, and there is nothing in it against the right. 

It is contended that the law as laid down by the Full Bench and 
the cases which preceded it having stood fora period of about 60 
years, we should not disturb the decision of the Full Bench, that, 
we are not bound to apply the strict rule of Mahomedan Law to 
cases of pre-emption but should decide such cases according to the 
principles of justice, equity and good conscience. But in the first 
place as already observed, neither the . passages from Hedaya 
referred to above nor the original texts from the works of eminent 
Mahomedan jurists [cited in the Allahabad case of Amir Hasan (1)] 
were referred to or discussed by the learned Judges in the Full 
Bench case or in the other cases of this Court. 

In the next place although the Courts are.not bound to decide 
cases strictly according to the rules of Mahomedan Law in matters 
of pre-emption, there is nothing in the rule laid down by the Maho- 
medan jurists which is contrary to the principles of justice, equity. 
and good .conscience. On theecontrary the rule is based upon 


equality of rights of co-parceners, and Ameer Ali as stated above 
(1) (1897) L L. R. 19 All. 466. 
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observes that “it would be unfair to give preference to one sharer 
over the other” so that according to the learned autho and the 
Mahomedan jurists, it is the view taken by the Allahabad Court 
and not that taken by the Full Bench of this Court which would 
be in consonance with the principles of justice, equity and good con- 
science. Lastly it is true that the Full Bench decision has stood 
for even half a century and upon the principle of stare decisis the 
Court should not upset well-settled law especially *the decision of 
a Full Bench, But cases of pre-emption are very rare in the pro- 
vince of Bengal (as now constituted), and our decision cannot 
affect many titles, specially as after the lapse of one year the right 
of the purchaser cannot be challenged. Had there been conflict 
of opinion among Mahomedan jurists we would not have been dis- 
posed to disturb the rule laid down by the Full Bench of this Court. 
But it appears that the original texts of _Mahomedan Law are all in 
support of the view contended for on behalf of the appellant ; the 
view is not contrary to any principle of justice, equity and good cons- 
cience, and has been taken by the Allahabad and Bombay High 
Courts, and accepted as good law by the moden text-writers. In 
these circumstances we think we would be justified in giving effect 
to what, according to Ameer Ali, is ‘undoubtedly in conformity with 
the enunciations of the Mahomedan jurists”. 

We accordingly hold that the case of Nowbut Lall v. Jewan 
Zall (1) was wrongly decided and answer the question referred to - 
us in the affirmative. 

As the Reference is made in a second appeal we have to dispose 
of the appeal itself. 

The plaintiffs are entitled to a decree for one-half of the proper- 
ty—the subject matter of the preeemption on payment of half the 
purchase-money. 

Each party will bear its own costs in all the Courts. 

Greaves, J: I agree. 

Rankin, J: I agree. = 

Suhbrawardy J: I agree with the judgment just delivered by 
the learned Chief Justice. All authorities under the Mahomedan 
Law are at one on the question and no authority or text had been 
cited to’ the contrary view. It is not necessary to multiply authori- 
ties to those given in the case of Amir Hasan v. Rahim Bakhsh (2). 
l Panton, J: I agree with the learned Chief Justice. 

Mukerji, J: I agree. 

S. C. Mullik, J: I agree with she learned Chief Justice, 

A.T. M. Appeal decreed. 


2 
(1) (1878) I. L. R. 4 Cal. 831. (2) (1897) I. L, R. 19 All. 466. 
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‘CRIMINAL REVISION. 


Before Mr. Justice Duval, and Mr. Justice G. N. Roy. 


RASUL KHAN 
v. 
EMPEROR.* 


Recovery—Subject of theft—Acquitial of accused—Execution of fresh bond, 
till title proved. 

When an accused is acquitted of a charge of theft and the property found with 
him is not found to be the subject of theft, he is entitled to recover the property; 
but if the property found with him is the subject of theft, the stolen thing will 
not be delivered to him, his acquittal being due to the incompleteness of 
evidence. 


A criminal Court is not competent to direct the complainant to execute a 
fresh bond till the disposal of title to the property by a civil Court. 


Application for Revision under section 435 of the Code of Crimi- 
nal Procedure by the Accused. i 


The material facts appear from the judgment. The accused 
was convicted and sentenced to three months’ rigorous imprison- 
ment under section 411 Indian Penal Code. This order was 
reversed on appeal by the Sessions Judge. The learned Sessions 
Judge, however, declined to order the handing over of the property 
to the petitioner. 


Miss Shorabji (Counsel), Babus Jahnabi Charan Das Gupta and 
Narendra Nath Chatterjee for the Petitioner. 


Babu Dwijendra Krishna Dutt for the Crown. 
C. A, V. 


The judgments of the Court were as follows : 


` Duval J :-The facts out of which this Rule arises are as 
„follows. The complainant is one Mathoo. His case is that he owned 
4 buffaloes which apparently ‘strayed away and ‘were finally taken 
to the pound by some Goalas who found them grazing at the Ali- 
pore Cantonmant. Subsequently those buffalloes not being claimed 
within ten days, were sold, iť ñs stated, under the provisions in 
force in this military pound and ‘they were purchased by the present 
petitioner. Subsequently the complainant recognised two of his 


#Criminal Revision No. 571 of 1926, against the order of P.E. Cammiade 
Esq, Sessions Judge uf 24-Perganas, dated the 3rd May, 1926, reversing that of 
Babu Jyoti Prosad Dass, Sub-Deputy Mggistrate of Sealdah, dated- the tsth 
March, 1926. 
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buffaloes. going along the’ Upper Circular Road. He then dis- 
covered that they were in the possession of the present peti- 
tioner as also the other buffaloes. -He then. brought the’ case. 
Nathoo and another person were put on their trial before the 
Sub-Deputy Magistrate of Sealdah, exercising first class powers 
and were convicted and sentenced to three months’ rigorous 
imprisonment under section.411 Indian Penal Code. It may be 
added that when the case was started the buffaloes were handed 
over to the complainant on security under the provisions of sec- 
tion 516 (a) Criminal Procedure _ Code and the complainant 
engaged to produce them unless the order was set aside on 
appeal. The case came up on appeal before the Sessions Judge of 
Alipore and.was heard on ‘the 6th of April. The learned - 
Sessions Judge found that the evidence of the feceiving of 
stolen property was not sufficient and he therefore acquitted the 
accused. But he came to a finding that the buffaloes in question 
were the original property of Mathoo ; and he was also of opinion 
that there were something not quite straightforward which led to 
the sale at the Alipore pound. At the time of passing his judg- 
ment he passed no,order as to what would be done with the 
buffaloes and it appears that consequently they were retained by 
the complainant who we are informed in this Court had subsequent- 
ly sold them. This judgment as I have stated was passed on the 
6th of April 1926. It next appears that on the 31d of May an 
application was made to the Sessions Judge by the accused i in 
which if was prayed that his purchased buffaloes may be delivered 
to him or in the alternative the complainant may be directed to- 
execute a bond till the disposal of the title to the said buffaloes, 
by a civil Court. On this the learned Sessions Judge after 
hearing counsel recorded the following order, “I came to the 
conclusion that the buffaloes had actually been stolen, though the 
evidence against the petitioner was not complete. I, therefore, 
declined to interfere.” This order as Ithave stated was dated 3rd 
May, 1926. It was not, however, till the 16th June, that a peti- 
tion was presented to this Court against that order and a Rule 
was issued on the grounds stated in the petition—these grounds . 
being (1) that the buffaloes not having been found to be the subject 
of theft, and that the petitioner having been acquitted of the 
charge under sections 379 and 4rı Indian Penal Code, and being 
bona Jide i in possession of the said buffaloes under his auction-pur- 
chase the said, “possession, should be confirmed to him ; (2) that 
in absence of ¢ any satisfactory evidence to prove that the buffaloes 
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belongéd to tHe complainant, the Court below should have itself 
retained “the custody. of the buffaloes, or have made over the 
custody to the petitioner, and that the learned Sessions Judge has 
erred inasmuch ‘as he did not come to any finding on this matter ; 
(3) that the Court below should have at least directed the com- 
plainant to execute a fresh bond till the disposal of the question of 
title to the buffajoes by a civil Court. - : 

Now it is no doubt an ordinary rule of law that when an 
accused is acquittéd of a charge of theft and the property found 
with him is not found to be the subject of theft he is entitled to 
recover that property. Now here as a matter of fact the findings 
of both the Courts which we must accept as findings of facts, are 
that these buffaloes were the property of the complainant. When 
they strayed away they somehow got into the Alipore pound and 
they were sold for Rs. 6ọ the price which appears to us to be 
most inadequate. The question then is whether the Sessions 


Judge has been unreasonable in refusing to hand them over to the 


accused, In view of his findings of fact and the special circums- 
tance of this case specially as very great suspicion is found by him 
and by the Court below as to the Jona fides of the proceedings at 
the Alipore cantonment pound, we cannot say that his order is 
unreasonablé and under the special circumstance of this-case there- 
fore we do not think that we should. interfere. There is also 
another reason and that is this ;—though no doubt an application 
to the Sessions Judge was made within the time allowed by the 
law and customs of limitation and an application in Revision to 
this Court within the time within which this Court hears revisional 
matters there has been undoubtedly great delay with the. conse- 
quence that the buffaloes have passed into others’ hands and that 
is another reason why we should not exercise our revisional 
power in this matter. That disposes of the first two grounds. As to 
the third ground namely that the Court below should have directed 
the complainant to execute a fresh bond till the disposal of the ques- 
tion of title to the buffaloes, bya civil Court, we have not been 
shewn any authority under the Code which would entitle us or the 
Court below to pass such an order. In the result the Rule i is 
discharged. ae 

Roy, J. Dagree. oo  - D. agu aes i. wae e 
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Before Sir George Claus Rankin,” Knight, Judge, and 
Mr. Justice G. N. Roy. j 


BHUSAN CHANDRA HAZRAH 


7. 


KANAI LAL ADDYA AND ANOTH#R.* 


Act—Ultimate consequence—Penal Code (Act XLV of 1860), Secs. 304, 149— 
Criminal Procedure Code (Act V of 1898), Sec. 562. 


A Judge will look to the ultimate consequences of the acts committed 


by the accused. 


On a charge under the latter part of section 304 read with section 149 Indian 
Penal Code regard being had to the youth and relation with the adult accused, 
the minors were dealt with under section 562 of the Code of Criminal Proce- 
dure. 

Application for Revision under section 435 of the Code of 
Criminal Procedure. 


Charge under the latter part of section 304 read with section 
149 Indian Penal Code. 


The material facts appear from the judgment. 


Mr. A. C., Mukherjee and Babu Satindra Nath Mukerjee ( for 
Babu Syama Prosad Mukerje) for the Petitioner. 


_ Mr. Khondkar for Crown. 


Mr. B. C. Chatterjee and Babu Probodh Chandra Chatterjee 
for the Opposite Party. 


The judgments of the Court were as follows : 


‘Roy, J: The accused in this case 7 in number pleaded guilty 
to a charge under the latter part of section 304 read with section 
149 Indian Penal Code. The circumstances which led to the 
death of Hem Kumar Hazra are as ‘follows :— On the 16th April 
last he was called out of his bed by Chandra Kumar Pal to a“tank 
filled up land where he was attacked by several people with fists 
and kicks and apparently the kicking was continued until he col- 
lapsed. He was carried home and he complained of great pain in 


the abdomen, Thereafter he was taken to the hospital where the 


Assistant Surgeon examined him and found a number of injuries 
On the 18th April, Hem Kumar died of peritonites and it appears 


e 
Criminal Revision. No. 399 of 1926, against the order of D. C. Patterson 


" Esq., Additional Sessions Judge of Howrah, dated the tst February, 1926. 
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that that was due to the*internal injuries received on his abdomen 
on the nfght of the 16th April. When the case was taken up 
before the learned Additional Sessions Judge of Howrah the accused 
pleaded guilty and the Judge accepted the plea and dealt with four 
of the accused namely Kanai, Bepin, Abani and Gopinath under 
section s62 ofthe Code of Criminal Procedure ; and he inflicted 
a fine of 50 Rypees each on Chandra Kumar, Khirode and Surjya 
Kumar, and he directed that the fines should be paid to the 
deceased's widow. It is against this decision that there is this appli- 
cation for enhancement of the sentence. We understand that the 
fines have been deposited but have not been accepted by the 
deceased’s widow. 

The present application is for the enhancement of the sentences 
of these accused persons. For the Crown it is acknowledged that 
the sentences are somewhat inadequate. In fact the Crown has 
joined with the petitioner in this case. The learned counsel appea- 
ting for the accused contends that the offence committed was really 
one under section 323 P. C. He points to an earlier incident that 
happened that night. It appears that at 9-30 P. M there was a 
quarrel between Panna Lal and the deceased. There was a scuffle and 
the deceased had also two falls. He seems thereafter to have gone to 
bed without any complaint about any hurt to himself. The learned 
counsel also points to the injuries simple enough as described by 
the Assistant Surgeon, and he contends that there was no serious 
offence committed. We have looked into the commitment record 
and we consider that the sentences passed on the accused are in- 
adequate. No doubt the facts that there was an earlier occurrence, 
that the injuries at first were considered to be simple and that there 
was a counter case, probably influenced the Judge in giving a 
lenient Sentence, but itis the ultimate consequences of the acts 
committed by the accused which will have to be taken into account. 
` The earlier incident does not appear to us to have anything to do 
with the death of the deceased. There was a simple quarrel and 
the deceased thereafter went to bed and there was no complaint of 
any injury. On the other hand immediately after the assault by the 
accused the deceased complained of pain in his abdomen and 
he was taken to the hospital where peritonites developed, and 
according to the evidence of the Civil Surgeon the kicks and blows 
which he complained of are quite consistent with the injuries 
received. The Assistant Surgeon found the injuries to be simple’ 
ona cursory examination, but the injuries were internal and the 
magn seems to have died as a result of such injuries. 
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CRIMINAL. . In these circumstances we think that*the sentence should be en- 
1926. hanced. The learned counsel contends that there.are nò circum- 

oy f è à . 
Bhasin Chai Stances before us on which we can reasonably deal with the accused. 
Hazrah But the evidence before the committing Magistrate is before us and 


Kanai Ta ‘Addy. wé may take it that when the accused pleaded guilty to the charge, 
Ray, ¢. they more or less accepted that evidence. ‘The evidence discloses 
— the different acts which the different accused took in the case and 
‘I think we ought to deal with thé case on that basis. 
-' The learned Sessions Judge has dealt with four of the accused 
under section 562 Criminal Procedure Code. Three of these are 
mere. boys aged 16 or 17 ‘years. Gopinath one of the accused is 
described as being about 2r years old. This Gopinath was before 
the Sessions Judge and I take it that the Sessions Judge was satis- 
fied that Gopinath was below z2r years of age. I do not like to 
interfere with the sentence passed in the case of these four accused, 
‘namely, Kanai, Bepin, Abani and Gopinath. Making every allow- 
ance possible in the case of the others, namely, Chandra Kumar, 
Khirode Prosad and Surjya Kumar. I consider that the ends of 
justice will be met if a sentence of one year’s rigorous imprison- 
ment' be inflicted on each of them under section 304 Part-II 
‘read with section 149 Indian Penal Code, and it is ordered accor- 
dingly. 
~ The fines if paid will be refunded to the accused. 
== Rankin, J: I would add in respect of the sentence of the 
‘accused that are dealt with under section '562 Criminal Procedure 
Code that I consider that we are going a long way in dealing with 
this case in that fashion, and we do so having regard partly to the 
circumstance that the older men engaged in this case were in some 
cases relatives of theirs and that it is just possible that some of these 
young lads might have taken some part in the occurrence which 
did not amount to very much. 
pe T. M. l , l | Rule-made absolute. 
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Before Mr. Justice M. N: Mukerji, and Mr. Justice G. N. Roy. 
SHAHABUDDIN AHMED 


a. 


ABDUL KADER AND OTHERS.* 


. 
t 


í -a , 
Nuisance, removal of—Criminal Procedure Code (Act V of 1898), Sec. 133—~ | 
Magistrate, if can set aside his order for removal, for want of notice~ l 


Question of notice, when essential. 


A Magistrate has no jurisdiction to cancel his previous order for removal 
of obstruction for non-service of notice in a proceeding under section 133 of 
the Code of Criminal Procedure. ) 


If the nuisance is not removed within the time fixed by the Court, the 
Magistrate is to proceed in the manner provided by section 140 (2) of the Code 
of Criminal Procedure. When the question arises from which party or parties 
the costs for the removal of the. obstruction will have to be recovered, it 
is determined upon consideration of the question as to the parties upon whom 
notice or notices in connection with the proceedings under section 133 were 
served. It will be unjust for the Magistrate to make an order for recovery of 
costs from a party who was not actually served with any notice of the said 
proceedings. 


Application for Revision by the First Party apaci section 435 
of the Code of Criminal Procedure. 


Proceedings under section 133 Criminal Procedure Code. 


‘The material facts appear from the judgment. 


: Babus Suresh Chandra Talugdar and Mahendra Kumar Ghose 


for the Petitioner.. 
Messrs. Monnier and Syed Nousher Ali for the Opposite Party. 
The judgment of the Court was as follows : l 


This Rule has been issued to show cause why the order passed 


by the Sub-Divistonal Magistrate of Munshiganj on the 4th Jan- - 


uary 1926 should not be set aside on ground Nos. 2 and 3 of the 
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petition. It appears that proceedings under section 133 of the’ 


Code of Criminal Procedure were drawn upon. the 4th March 


1925 by Mr. M. C. Ghose, the then Sub-Divisional Magistyate of - 


Munshiganj against nine persons who were named in the said 
proceedings. The proceedings related to the removal of am 
obstruction from what was alleged to be a 4&alat. Notices of 
these proceedings were issued ate it appears from the report of 


Criminal Revision No. 313 of 1926, against the order of Mr. R. B. Mukhesjee, E 


Sub-Divisional Magistrate of Munshigtnj, dated 4th January, 1926. 
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the-sérving peon that they were served upon 8 out of the g persons. 
The report runs to this effect : opposite-parties Nos. 1, 3, 4 5, 7 and 
8 although they were present at the time when the notices. 
were tendered to them for service did not give any receipt and 
upon that the said notices were served by affixing them on 
some conspicuous part of their dwelling house ; and as regards 
opposite parties Nos. 2 and 6 the report was to theeeffect that they 
were not present and that the notices were served on the persons 
who were in their joint family house. Whether his service was valid 
or not is a matter with which we are not concerned at the present 
moment. Jt appears further that thereafter the learned Sub-Divi- 
sional Magistrate Mr. M. C. Ghose on the 4th April 1925, apparent- 
ly being of opinion that the service was sufficient, recorded the 
following order: “ Second party absent. Report shows notices 
personally served. Rule made absolute. Ask police to clear the 
obstruction.” On the r9th December 1925 one of the parties filed 
a petition before the Sub-Divisional Magistrate Mr. R. B. Muker- 
ji, who had in the meantime succeeded Mr. M. C. Ghose, alleging 
that the opposite party did not claim the plot of land on which 
the obstruction is alleged to have stood and that it was impossible 
to fill up the excavation and praying that orders might be passed 
on the first party to fill up the ditch at their own costs if they so 
desired. The learned Magistrate thereupon on the 4th January 
1926 passed an order directing that the order previously passed ’ 
as aforesaid for -the removal of the obstruction should 
be-withdrawn. This is the order which is complained: of in 
this Rule. The ground upon which the Magistrate 
passed this order appears to have been that the ditch chad 
been in existence for more than 30 years and that only one 
of the parties, namely, Abdul Kader who was a Sub- 
Inspector of the Bengal Police and was posted at Munshiganj had 
not evidently been served with any notice in ‘connection with 
the proceedings under section 133. In our, opinion this ground 
did not give any jurisdiction to the learned Magistrate to pass the 
order cancelling the order made on the 4th April 1925 to which 
we have already referred. 


It has been contended on behalf of the opposite parties 
who have appeared in this Rule that none of them had been 
actually served with the notices that were issued in connection with 
the proceeding and a number, of affidavits have been 


filed.in this Court in order to establish: that fact. While itis not 


possible for us to arrive at a definite” finding as to whether these 
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notices were actually serv@d or not upon: all the opposite parties CRIMINAL. 
it is quite clear to us that the learned Sub-Divisional Magistrate 1926. 
himself has not yet gone into this question. We are, therefore, Shahabuddin Ahmed 
of opinion. that the order directing the withdrawal of the previous v 
‘ l : : Abdul Kader, 
order by which the obstruction was directed to be removed is a bad See 
one and we accordingly set that order aside. The procedure to 
be followed nowgis clearly laid down in section 140 of the Code of 
Criminal Procedure. Sub-section (2) says that if such act is not 
performed within the time fixed. the Magistrate may cause it to 
- be performed and may recover the costs of performing it either by 
the sale of any building goods or other property removed by his 
order or by the distress and sale of any other moveable property of 
“such person within or without the local limits of such Magistrate’s 
jurisdiction and that if such other property is without such 
limits the order shall authorise its attachment and sale when en- 
‘dorsed by the Magistrate within the local limits of whose jurisdiction 
. the property to be attached is found. The order of the 4th of April 
1925 is, in our opinion, a good and a valid order and the obstruc- 
tion against which that order is directed will have to be removed. 
When the question will arise from which party or parties the costs 
for the removal of the said obstruction will have to be recovered 
that question will have to be determined upon a consideration 
of the question as to the parties upon whom the notices in con- 
nection with the proceedings under section 133 were served and 
it would obviously be unjust for the Magistrate to make an order 
for recovery of those costs from a party who was not actually 
served with any notice of the said proceedings. ) 
For these reasons we are of opinion that the Rule should be 
‘made absolute, that the order directing the withdrawal of the pre- 
vious order passed for the removal of the obstruction should be 
set aside and that all further questions that may arise in connec- 
tion with these proceedings will have to be dealt with in the light 
of the observation which we have made. 


A. T. M Rule made absolute. 
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te Before Sir e Shamsul Huda, Knight, Judge and 
ne . Mr. Justice C. C. Ghose: - 


z c7 RAMA NATH BASU CHOWDHURY 
v. 


SARADA PROSAD BASU CHOWDHURY gnp ANOTHER.* 


- 


lngitis—Ctininal Brocedür Code ( Act. V of 1898 ). Section 147 Proviss— 
“Institution of the i inquiry’ » meaning of—Three months to be calculated from 
‘the date when local enguiry is directed and not when Jormal proceedings 

. are actually drawn up. 


The ‘ ‘expression “institution of the inquiry’ in the proviso to sub- section 2 to 
section 147 of the Criminal Procedure Code does not mean the drawing up o ne 


‘formal proceedings under that section. v 


Where the abstrietiou complained of took place on the 13th February, 1919, 


-and the Magistrate ;passed'an order on the 6th May, 1919, Calling upon the oppo- 
site party: to show cause and- then directed a local enquiry and called for- a 
report which was received on the. 19th May, 1919, on which date the formal 
l „proceedings were drawa up: . 


Held, that the nadir was .instituted within three months of. the obs- 


ł 


_ . Meld, further that the inquiry was instituted within the meaning of the pro- 
viso ‘to section 1475, Criminal Procedure Code, at the latest on the 6th May, 1919, 
"on whieh ‘date local’ inquiry was directed. 


" Application for’ Revision | by the First Party under section 435 of 
“thé Code of Criminal Procedure. 

Proceeding under section 147, Criminal Procedure Code. 

: The material facts will appear from the judgment. 

; Babus Manmatha Nath. mies and Panna. Lal as for 
thé Petitioner. -< - GE aatas ae ME Taie trs E 

Babus’ Dasarathi Sanyal ane Hire Lal Chakrabarty for bs 
Opposite Party. 

The judgment of the Court was as follows :— 


` The facts cf this case are shortly these. The petitioner lodged 
a complaint before the Sub-Divisional Magistrate of Alipur on the 


_ 24th of April, rgr9 to the effect that there was an ejmali privy 


belonging jointly to himself to the opposite parties and to certain 
other co-sharers, and that the opposite parties on the r3th February 

*Criminal Revision No. 679 of 1919, against the order of Mr. A. C. Dutt, 
Deputy Magistrate of Alipur, dated thé 8th July, 1919- 


* + [A contrary view was taken it Rantghandra v. Aditya Chandra Rai, (1926) 
32 C. W. N. 863 ~Rep.]. 
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1919 put up a fencing on the passage leading to the privy theteby CRIMINAL. 

: $ e.: ts ec ere 
shutting out the petitioner and the female members of his house 1910. 
f. © 6 , ” * ž *,8 A 
rom using the said privy The petitioner prayéd that an order Rama Nath Bees 
under section 147 Criminal Procedure Code may be made directing Chowdhury - 
the removal of the obstruction. „The Magistrate passed an order sarada ale ae 
calling upon the other side to show cause on the 6th May, 1919. Chowdhury. 


A report was them called for by the Magistrate, which was received - 
by him on the roth May, rgrg and on perusal of the report he : 
ordered proceedings under section 147 to be drawn up. On the 
16th June tgrg, the Sub-Divisional Magistrate transferred the case 
to Mr. A. C. Dutt, Deputy Magistrate, for disposal. The case was 
taken up on the 8th July 1919 and it was contended on behalf of 
the opposite parties that a period of three months having elapsed 
between the date of the erection of the fencing and the institution 
of the inquiry, the case could not proceed in view of the proviso 
to section 147 Criminal Procedure Code. The Magistrate accepted 
this contention and refused to proceed further. l 

It has been argued before us that in this case the inquiry was 
instituted within three months of the obstruction and therefore, the 
Magistrate was wrong in holding that the proceedings could not 
continue. It appears to us that this contention is sound and must 
prevail. | 

It seems to us that the inquiry was instituted within the meaning 
of the proviso at the latest on the 6th May tgrg when. the learned 
Magistrate heard the pleaders of the parties and directed a local 
inquiry by Mr. Ghose. We are not prepared to accede to the 
argument that the institution of the inquiry meant the date when 
the formal proteedings were drawn up under the section such an 
interpretation of the section would make its working difficult and we 
think the words of the section are wide enough to justify sucha 
conclusion as to which we have come. í 

That being our view, the order of the Magistrate refusing to 
proceeed with the case must be set aside and he should be directed 
to proceed under the provisions of section 147 and dispose, of the 
case on the merits. 
D.K. R. ~ Rule made absolute +. Proceedings redived. 
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APPELLATE CRIMINAL; 


Before Mr. Justice Dunal and Mr. Justice Graham, o 

RIMINAL l HULAS CHAND BAID C u 
a 1926. we f a H e J, l b 

San: = “ y a - * 7 , r z À ° 

August, 13. oe '- " EMPEROR® >c oo n 


a , ; ie 
Charge, misjoinder of—Criminal Procedure Code - (Act 4 r 1898 as amended 
by Act XVIII of 1923), Section 238 Sub-section 2A—Charge for main offence— 
Conviction for abetment of the offence—No separate charge—Ilegality— 
` Uncorroborated evidence ofan accomplice, value of. 


On a charge under section 420 Indian Penal Code, a Ganhon under section 
420 read with section, 114 Indian Peng! Code, is not maintainable in law. 


The effect of the recent amendment of section 238 Criminal Procedure 
Code by the insertion of Sub-section 2A therein specifically mentioning the 
case of an ‘attempt’ to commit an offence is that section 238 Criminal 
Procedure Code does not justify:. ‘a conviction: for abetment without a separate — 
charge therefor ; 


Where the only evidence against the accused was that of the complainant 
who was an accomplice in an .attempt to swindle the Government and the 
public by the issue of forged notes : 


- -* 


Held, that it would be unsafe to rely on AB uncorroborated evidence as an 
accomplice. e 


Appeal by the: Accused. 


The appellant was’ put on his trial ‘under section 420, Tiidian 
Penal Codè, and: was conVictéd under section #22 Indian Penal 
Code and sentenced :to rigorous imprisonment fot 1 'year. The 
charge on which’ he was tried was framed as follows :— Gs 


"6 That you on. or about the rth. day of February 1526 at 
Calcutta cheated Premsak Das in respect of Rs. 8000 in G. C. notes 
by dishonestly inducing him to part’ with the said amount of 
Rs. 8000 by falsely represeriting to him that the notes would be 
doubled and^ you thereby committed ar offence punishable under 
section 420 Indian’ Penal Code and within my cognizance. And I’ 
hereby direct that you be tried by this Court on the said charge, 
dated the ¥4th day of May 1926.” 


The material facts and arguments will appear from the judg- 


ment of Duval J. 
; Mr. Langford James, Babus Debendra Narain Bhatta- 


¢ Criminal Appeal No. 325, against the order of Mr. A. Z. Khan -Additional 
Chief Presidency Magistrate, Calcutta, d&ted the 27th May, 1926. 
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charjee, Rabindra Nath Chowdhury and Dhis ids Kumar Bose 
for the Appellant. 

Mr. Khundkar, (Deputy Legal Bennbnian for the Crown. 

. The judgments of the Court were as follows :— 

Duval, J.—In this case, the accused was put on his trial 
under section 420, Indian Penaf Code, before the Additional 
Chief. Presideney Magistrate and sentenced to one year’s rigorous 
imprisonment. The case against him is that he went to the com- 
plainant’s gaddi on some business and subsequently he met the 
complainant with a Bhatia. The Bhatia. then produced a hundred 
rupee note and said that he could prepare notes like that. On the 
following day, the Bhatia made a hundred rupee note in the presence 
of the complainant and the accused and the complainant was satis- 
fied that the Bhatia was a man who could double notes. Then an 
arrangement was come to under which the Bhatia, the complainant 
and the accused were to get a share each inthe profits of the 
doubled notes in a certain proportion, the complainant taking the 
biggest share presumably because he was the man who was to 
supply genuine thousand rupee notes for the purpose. Then, on 
the next day, the 15th February, the complainant borrowed a 
thousand rupee note and went with the accused to the Bhatia, 
and the Bhatia made one forged note (apparently unnumbered) 
by some chemical process and gave zr unfinished notes to the 
accused to keep. The complainant was then asked to bring 2r 
different thousand rupee notes, so that these 2r unfinished notes 
could be completed by having the numbers reproduced on them 
from the genuine notes. The story then is that the complainant 
could only raise 8 thousand rupee notes and that thereupon they 
met at the accused’s gaddi in the evening. The Bhatia came 
there with some chemicals and various processes were performed 
and suddenly apparently the whole of the notes, genuine notes and 
other notes, got burnt. As a matter of fact, it appears that the 
§ thousand . rupee notes somehow must have-been extracted 
from the bundle as they were subsequently cashed in the 
Currency Office. The complainant however lost this money and 
the Bhatia disappeared. The complainant complained e to the 
police and the accused has been put on his trial and sentenced as 
I have said. The conviction has been under section 420 read 
with section II4, Indian Penal Code. ; 

Now the evidence against the present accused consists simply” 
of the evidence of the ‘complainant himself: and it is urged on 
accused’s behalf that this is insufficient to warrant a conviction, 


217 


CRIMINAL. 


ee 


1926. 


ow 
Hulas Chand Baid 
P. 
Emperor. 


August, 13. 


218 


CRIMINAL, ° 
i924. 
at Dad 
Hulas. Chand Baid 
Te 
Em perot. 


Duval, F. 


ono oe 





THE CALCUTTA LAW JOURNAL. (VoL. XLIV. 


For the appellant it is argued, to begin “with, that the charge was 
under section 420, Indian Penal Code, and that the proVisions of 
section 238, Code of Criminal’Procedure, do not extend to justify a 
conviction without any charge being framed for abetment of an 
offence under section 420 instead of section 420 itself. For the 
Crown, it is urged that in the present case the defect, if any, in 
the charge is immaterial, because the accused fully knew before the 
charge was framed the case he had got to meet; and it is also 
urged that there might equally well be a conviction under section 
420, Indian Penal Code. Iam of opinion that it was necessary to 
frame a charge of abetment, if that was the charge on which the 
man was tried and convicted. But I do not base the decision I 
am about to give on that alone. 


Now the defence was that the accused was equally as much 
hood-winked and swindled by the Bhatia as the complainant and 
that he cannot, therefore, be convicted as being an abettor of the 
Bhatia in this swindle. It is in evidence and it is not denied that 
towards note-doubling, the accused also produced two thousand 
rupee notes. But it is urged that he was the man who introduced 
the complainant to the Bhatia aud that when the complainant 
found that his eight thousand rupee notes had disappeared, the 
accused did not join with him in finding fault with the Bhatia 
but he took him home and said that things were all right and 
that the money could be recovered. It is also urged that the 
whole of the evidence being that of the complainant, it is not 
sufficient to justify the conviction. The complainant is an accom- 
plice in an attempt to swindle the Government and the public by 
the issue of forged notes and it would be unsafe to rely on his 
uncorrdéborated evidence as an accomplice as to what the Bhatia did 
and what the accused did. In this state of evidence, I am by no 
méans convinced that it is sufficient to justify the conviction of the 
present accused. He no doubt introduced the Bhatia to the com- 
plainant, but beyond that there is nothing to show that both of 
them might not equally have been duped by the Bhatia. If that 
is the evidence, and if there is no direct evidence that the present 
accused*was really in league with the Bhatia or that be found out 
that this Bhatia: could do the trick and so asked the complainant 
whom-he knew to bea more monied man than himself to join in 
the swindle, this is not, in my opinion, sufficient to prove that the 
“accused, who must have the benefit of doubt, if there is any, actually 
wasa party with the Bhatia in trying to induce the complainant to 

+ 


part with his money. 
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In this view, I woulfl. allow the appeal ~ and¥ acquit the 
appellant The appellant will also be discharged “ from his 
bail. . ake | 

Graham, J.-I agree,.. As regards the legal objection that 
the accused could not be convictgd of the abetment of the offence 
when there was a¢charge against him of a‘ substantive offence 
under section 480, Indian Penal Code, it seems to me, having 
regard to the provisions of section 238 Code of Criminal Procedure, 
that this objection must be held to be well-founded. Sub-section 
2A of this section was inserted by Act XVIII of 1923 and, having 
regard to the manner in which the section expressly makes. men- 
tion of an attempt to commit an offence, while it is silent with-regard 
to abetment of the offence, the inferericé, it appears to me, to’ be 
that, in the case of abetment, it is necessary that a--charge should 
‘be framed. — a E a 

On the merits, it is to be observed that the complainant, on his 
own ‘showing, was an accomplice in a swindling. transaction. 
THat being’so, little reliance can be placed upon his evidence. 
Furthermore, it cannot, I think, be said that the circumstances 
which have been proved in this case are inconsistent with the appel: 
lant having been duped as well as the complainant. In my judg- 
ment, the prosecution have failed to prove any facts which may 
be said to have established. the guilt of the accuséd beyond all 
reasonable doubt. - 

I agree, therefore, that the appeal must be allowed. 


D. K. R.. - Appeal allowed. 


A 
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Before Sir Willam Ewart Greaves, Knight, Judge and 
i _ Mr. Justice Mukerji. 


+ 
JOGESH CHANDRA ROY’ 
: Y. fag Aow $ a 


ASABA KHATUN AND OTHERS.* 
Covenant—Grant—Puini lease—Covenant reserving right to get back sònie 
lands when required by lessor—Sub-lease by putnidar. containing simi- 
lar provision as contained in the head lease—Validity—Bengal Tenancy 
Act ( VIH of 1885 ), Secs. 179, 178 (1) (a) & (b), if applicable—Covenant, if 
contravenes rule against perpetuties—Covenant, if runs with the land— 
Positive covenant—Conveyance, execution of by Court, effect of. 


In 1851 H, a proprietor of certain lands let out the same to one R by way 
òf a grant which was in the nature of a putni lease which ‘contained ‘a 
provision that the lessee would give back to the’ lessor.such portion of the land 
as he required. in 1862 the putnidar executed ‘in favour of one Ca-Kaemi 
Istemrari Ratyati lease of these lands which contained a. similar provision as 
that contained in the head lease. The plaintiff, successor of H, wanted back 
some of the landsin dispute for the purpose of a market anda College. He 
brought a suit against the heirs.of R for reconveyance of some of the lands which 
was decreed and a reconveyance Was made by the Court. But as the heirs of 
C did not give up possession he oroughi a suit against them for recovery of 
possession : i j ; : 


Held, that the covenant entered into by the lessee and the putnidar was not 
an infringement of the provisions of section 178 (1) (a) and (b), Bengal Tenancy 
Act, that the same was enforceable and that neither section 179 nor section 178 
(1) (a) and (b) of the Bengal Tenancy Act was applicable to the facts of the 
present case. 


Heid also, that although there was no privity of contract between the tenant 
of the putnidar and the proprietor this difficulty was cured by the conveyance 
executed by-the Court in favour of the proprietor, , 


_ Held, further, that the covenant was not in contravention of the rule against 
perpetiities, The rule against perpetuities is directed-against the creation of 
interest sb land and is inapplicable to the present case where rights were merely 
reseryed to the proptietor on the one hand and the putnidar on the other. 
‘That the Convenant could not be treated-as a convenant running with 


*Appeals from Appellate Decrees Nos, 323 to 325 of 1924, against the decrees 
of J. W. Nelson Esq., District Judge of Ghittagong, dated the 11th September, 
1923, reversing those of Babu Jnan Chandra Banerjee, Sadar Munsiff 1st Court 
Chittagong, dated the 25th May, t921. ° 
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the land as it was a positive covenant : Maharaj Bahadur v. Balchand Chow- Civit. 
dhury (1) €ollowed. i546: 
A positive covenant never runs with the land either in law or in equity. ed 


Chand r 
Appeals by the Plaintiff. Jogesh Chandra Roy 


Y. 
Suit for recovery of vacant possession of land reconveyedto Asaba Khatun. 
the plaintiff. ° 
The materiaj facts appear from the judgment of Greaves f. 
Mr. S. C. Bose, (Advocate)and Babu Nripendra Chandra Das 
for the Appellant. 


Mr. Ram Chandra Majumdar, (Advocate) and Babus Biraj 
Mohan Majumdar and Chandra Sekhar Sen for the Respondents. 


The judgments of the Court were as follows :— 

Greaves, J : These appeals are by the plaintiff from a decision of May, t9. 
the District Judge of Chittagong which reverses a decision of the —— 
Munsiff of the first Court of the same place. In the year 1852 one 
Har Chandra Roy Jet out certain lands by way of a grant which was 
in the nature of a putni lease to one Ramjoy Khansama. The lease 
contained a provision that the lessee would give back to the lessor 
if so required such portions of the land ashe required. Ramjoy in 
the year 1862 executed in favour of one Chunnu Mistry a Kaimi 
Eistemrari Mokurari raiyati lease of these lands. This contained a 
similar provision to that contained in the head lease as to giving 
back any lands required by the lessor. The present plaintiff is the 
successor in interest of Har Chandra Roy. He wanted back some 
of the lands in dispute for the purpose of a market and a College 
and he sued the successor in interest of Ramjoy for a reconveyance 
of the lands which he required. Eventually Ramjoy’s predecessor 
or rather the Court on his behalf executed a reconveyance of these 
lands to the present plaintiff by virtue of the covenant to that effect 
contained in the lease of 185r. But the plaintiff found the lands 
in the occupation of the defendants who -had as I have stated, 
obtained them from Chunnu Mistry the original tenant under 
Ramjoy, and thereupon the suits out of which these appeals arise 
were commenced to obtain possession of the lands which had been 
reconveyed to the plaintiff and to obtain vacant possession there- 
of. The first Court passed a decree, but the District Judge has 
dismissed the suit on the ground that the covenant was not enforce- 
able by virtue of the provisions of section 178 of the Bengal 
Tenancy Act ; and the question before us is whether the decision of | 
the Disirict Judge was correct. Sgction 178 (1) provides that nothing 
in any contract between a landlord and a tenant made before or - 


(1) (1920) 6 Pat. L. J. 163. ° ° 
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after the passing: of this Act, (a) shall bar -fn perpetuity the acquisi- 
tion of an occupancy right in land, or (c) shall entitle a tandlord 
to eject‘a' tenant otherwise than in accordance with ‘the provisions 
of the Act. Sub-section (3) provides that nothing in any contract 
made between a-landlord ‘and a tenant after the passing of the 
Act (a) sball prevent a raiyat acquiring in accordance with this 
Act an occupancy right in land. Section 179 tg which -refer- 
énce ‘was made’ provides that nothing “in the Act ‘shall be 
deemed to prevent a proprietor or a holder of a permanent 
tenure in a permanently. settled .area from granting a permanent 
mokurari lease: on’ any terms: agreed on. between him- and his 
tenant, Now I will first. dispose of the argument. based | on 
section. 17.9. Ina. decision of this Court reported in Afiluddi v. 
Satis Chandra Banerjee (ï), it has, been decided that section 179 
only applies to a tenancy created after the passing of the Act, 
and assuming for the purposes of this appeal that this decision is 
correct, section 179 cannot therefore be relied on by the appellant 
as an. answer to the defendants’ contention in the suit. But in my 
opinion section 178 sub-section (1) (a) and (c) have no application 
In circumstances of this kind. Here the bargain was made between 
the | proprietor of.the land -and the putnidar which was .a 
valid and a legal bargain and did not infringe any provision of 
the Bengal. Tenancy Act or of any other Act. It was provided as 
1 have. already, stated that if the proprietor required certain of the 
iands leased out these would be reconveyed or assigned.to him 
by the.putnidar. and- the lands therefore in the hands of the 


putnidar were subject to this obligation, that is to say it 


was not possible for him to create any inferior interest in the-lands 
except burdened with the condition which he himself -was 
bound to observe if called upon to reconvey -and re-assign 
the, lands by the proprietor. Looked at in this light „it 
cannot be said that the covenant. entered into by the lessee 
and.the putnidar was any infringement of the provisions. of sec- 
tion 178 (1) (a) and (c). The lands as I have..stated in the hands 


of the putnidar were not free for him to be-dealt with as he wish- 


ed. Fe could only create an interest subject to the obligation 
and liability to the reconveyance, which he was bound to execute 


if called on so to-do by.his superior landlord. The result therefore 


I think.is that so far as this question is concerned section 178 has 

no application -in the facts and circumstances of these cases. The 

cases-to’ which we ‘were referred. ‘on the. subject, some, of them 
(1) (1916) 29 C. L. J. 40. * 
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reported and some unreported were cases between a landlord and Civit. 

a tenant unaffected by any covenant-with the superior landlord such 1926. 

as appears in the present case. They cannot therefore be taken jaguh Chan dra Róy 
as authorities for.the purposes of this case. That I think disposes v 

of the first and main question which arises in this appeal. But Ree eaten: 
various other contentions had been urged before us on behalf of Greaves, F. 
the respondenta and it is necessary to deal with them shortly. p 

First of all it is said that the plaintiff in the present suit has no 
privity with the defendants and that the plaintiff cannot enforce the 
contract that was entered into by the. tenant of the putnidar and 
the putnidar. It is quite true that there is no privity of contract 
between these parties, but I think this difficulty is cured by the con- 
veyance executed by the Court in ‘favour of the plaintiff. That 
document although not happily. drawn or expressed contains these 
words :—“ I do release in your favour the land &c., you being 
entitled to all the rights which your predecessor had therein”. 
Now one of the rights of the predecessor in the land was the right 
in the events which had happened to call upon his tenant to recon- 
vey the land, and in my opinion although not aptly worded these 
words amount in equity to an assignment of the benefit covenant 
for reconveyance contained in the lease executed in 1862 in favour 
of the putnidar. No question therefore of privity of contract arises, 
for the plaintiff is enforcing his rights by virtue of the express 
assignment of the benefit of the covenant contained in the recon- 
veyance to which I have just referred. 

Then it is said that the covenant offends against the rule 
against perpetuities. This argument again ‘is I think founded 
upon a misconception. The rule against perpetuities is directed 
against the creation of interests in land which will not have effect 
within a certain period. But no interest in land was created at 
the time of the original lease of 1851, and at the time of the lease 
of 1862 no interest inland was created by virtue of these cove- 
nants, but rights were merely. reserved to the proprietor on the 
one hand and to the putnidar on the other by virtue of the sub- 
lease of 1862. Accordingly the cases to which we were referred 
which were cases in which interests in land were created kave no 
bearing in the facts and circumstances of the case before us. 

That I think disposes of all the questions that were raised.’ 
But I should like to say as this question has been decided on the 
documents before us by other Benches of this Court that I entirely 
dissent from the view that this covenant can be looked upon as a E 
covenant running with the land? A covenant that runs with the ° 
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land is something which restricts the ufer of the land and not a 
positive covenant of this nature. A positive covenant néver runs 
with the land either in law or in equity. Of course if this is 
construed asa covenant running with the land there would be 
no difficulty ; but for the reasons which I have stated it cannot be 
treated as a covenant running with the land because it is a posi- 
tive covenant. If authority is desired for this preposition it will 
be found in the decision of the Judicial Committee in Maharaj 
Bahadur Singh v. Bal Chand Chowdhury (1). 

The result therefore is that the appeals’succeed. and the appel- 
lant will be entitled to his costs in these appeals in all Courts. 
The reconveyance directed to be executed by the Court of first 
instance will be executed within 40 days of the arrival of the record 
in the lower Court. In default the re-conveyance will be executed 
by this Court. 

Mukerji, J. 


D, K. R, 


I agree. 
Appeals allowed. 


(1) (1920) 6 Pat. L. J. 163, 


Before Mr. Justice B. B. Ghose, and Mr, Justice Cammiade 


JATINDRA NATH BHATTACHARYYA. 
Y. 
MANINDRA NATH BHATTACHARYYA AND OTHERS.* 


Arbitration—Application in Court containing reference to matters in difference 
in dispute as well as other mattérs—Separate agreement to refer matter — 
outside the subject matter of the suit to the same arbitrators—Order of 
Court referring matters in dispute -to arbitrators—Two separate awards— 
Decree based on the award relating to the subject matter of the suit—Vali- 
dity—Arbitrator’s jurisdiction to make the award—Civil Procedure Code 
(Act, V of 1908) Schedule 1I, Paras, E, 15 20, 21—High Court’s power of 
revision—Second appeal, competency of. l 


If the parties to a suit in their application for reference to arbitration with 
regard to matters in difference in the suit put in other matters of difference 


*Appeal from Appellate Decree No. 2023 of 1924, against the decree of Babu 
Nanigopal Mukerji, Subordinate Judges tst Court of Midnapore, dated the roth 
May, 1924, affirming that of Moulvi Lutfor Rahaman, Munsiff, 1st Court, of 
Tamluk, dated the.s5th December, 1923? 
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but the Court makes a refererce to the arbitrators only with regard to the 
matters in difference in the suit without any objection of the parties the 

reference is not illegal. The mere fact that other matters were referred to in 
~ the application for making the order of reference does sot vitiate the order 
as made by the Court. 


Where the parties in addition to thg petition for reference to arbitration 
with regard to matters in difference in a suit filed in Court, actually entered 
into a separate agreement (Abichalnama) to refer matters in dispute outside the 
subject matter of the suit to the same arbitrators and the latter acted upon 
that agreement and made two awards one with regard to the matters in 
difference in the suit under the order of reference by the Court and another 
which was not with reference to the subject matter of the suit on the strength 
of the Abichalnama and the latter award though on the record had not been acted 
upon in any way and the former was not so connected with the other award 
as it may be said to have been plainly coloured by the view taken by the 
arbitrators on the other questions which they decided by the other award anda 
decree was made by the Court in accordance with the award relating to the sub- 
ject matter of the suit : 

Heid, that the reference was valid, the arbitrators had jurisdiction to make the - 
award and the decree based on the award was valid: Ram Protap Chamaria v, 


‘Durga Prosad Chamaria (1) distinguished. 


Held further, that where the jurisdiction o! the trial Court to make the 


award is attacked, the High Court has power to revise the order in revisional 
jurisdiction. 


Appeal by the Plainliff. 
Suit for possession of land measuring about 15 Cottahs. 
The material facts appear from the judgment. 


Mr. J. Hasra (Counsel) and Babu Apurba Charan Mukerjee for 
the Appellant. 


Mr. Bankim Chandra Mukerjee, Bhaus Rupendra Kumar’ Mitter 
and Santimoy Majumdar for the Respondents. 


The judgment of the Court was as follows :— 


This appeal arises out of a suit for possession of a small plot 
of'land measuring about z5 Cottahs. 


The litigants are two brothers‘and after the filing of the suit 
there was a reference to arbitration. The arbitrators made an 
award anda decree followed upon that. There was arf appeal 
against that decree on the ground that the reference itself was bad 
and no decree could follow upon that award. The Subordinate 


Judge upheld the decree of the Munsiff. The present appeal is | 


by the plaintiff and his case is that the decree should be vacated on 


(1) (1925) Le R. 531. Arg L IAR 53 Cale. 258. 43 C. L. J. 34. 
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the ground that the reference to arbitratôrs was initially illegal and 
therefore the arbitrators had no jurisdiction to make an ‘award. 
The facts upon which this contention is put forward are these. 
The case was filed on the 27th April 1923. On the 28th April 
1923 an application was filed in Court by the plaintiff and the 
defendants which was headed as an ‘ Agreenment to refer’, In 
that document it was stated that, “ there are disputes between the 
parties in connection with the land in the above suit as also other 
lands and to settle disputes with regard to the said suit as also other 
matters, we do hereby appoint Babu Mohendra Nath Maiti, Srinath 
Samanta and Basanta Kumar Sarkar, pleaders.” In the second 
paragraph the defendants undertook not to alter the character of 
the lands in suit until the settlement of the suit and in the third 
paragraph it was prayed that “orders might be issued upon the 
‘arbitrators to settle the present disputes among the plaintiffs and 
the defendants on the following matters.” Then followed several 
items.of disputes. It is unnecessary to state anything further with 
regard to the provisions of this application just now. Upon 
that an order was made on the same day by the Munsiff to this 
effect: “ Let the case be referred to the arbitrators Babus Mohen- 
dra Nath Maiti, Srinath Samanta and Basanta Kumar Sarkar as 
prayed for by the parties.” The arbitrators made their award with 
reference to the suit on the 28th September 1923. On that very 
day they made another award with regard to matters in dispute, 
which were referred to inthe petition of the 28th of April with 
regard to matters which were outside the matters in dispute in the 
suit. ‘That award has not been the subject of any other proceeding 
in the Court below but it is on the record. Objections were made 
to the award by the plaintiff and on the 8th of October 1923 those 
objections were over-ruled by the Munsiff and a decree was made in 
accordance with the award dismissing the suit with costs. The 
point urged is that the application that was filed by the parties to 
the suit on the 28th of April, 1923 referring to arbitration relates 


not only to matters in difference in dispute, in the suit but also to 


various other matters. The reference to arbitration by the Court 


-was illegal and without jurisdiction. and we have to decide this 
_short point. 


Reference has been made to the observations made in the case 
of Ram Protap Chamria v. Durgaprasad Chamria (1) by Mr. 
Justice, Rankin where tit is observed : “ In my judgment, it is quite 
impossible that one and the same arbitration should be held as to 

(1) (1923) 28 C. W. N. 424 (436): 
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matters within the jurisdictifn of the Court and matters without the 
jurisdiction of the Court ; between the parties to the suit and be- 
tween them and other persons : under the Code provided by the 
Indian Arbitration Act and under the Code provided by the second 
schedule : under the superintendence and control of the Judge who 
has seizin of the suit and of the Judge disposing of business under 
the Indian Arbityation Act: partly upon an order of reference 
and partly under an agreement”, Itis argued by the appellant 
that these observations mean that whenever there is an application 
for reference to arbitration in a suit which is pending in Court 
under the first paragraph of the second schedule of the Code of 
Civil Procedure,if it includes other matters which are not the subject 
matter of difference in the suit itself, the whole reference is yoid 
although the Court might have made an order for reference with 
regard to the subject matter of the suit alone. 

It is further argued that the observations of the Privy Coun- 
cil on appeal from the same case in Ram Protap Chamaria 
V. Durga Prosad Chamaria(1) with reference to the afore- 
said observations of Mr. Justice Rankin do not take away 
from the binding force of those observations. Their Lord- 
ships observed after reciting a portion of the observations 
already cited : “ Their Lordships desire to reserve their opinion 
upon the question whether there may not be exceptions to that 
comprehensive statement’, In our opinion the observations of Mr. 
Justice Rankin must be taken along with the facts of that case. In 
that case a reference was made by the parties to the suit as well as 
persons who were not parties to the suit and it referred to matters 
in difference in the suit as well as various other matters which con- 
cerned persons not parties to the suit, and the award of the arbi- 
trators mixed up all the questions in coutroversy between the par- 
ties to the reference, and it was impossible to detach one set of the 
award from the other. This would be made clear from the obser- 
vations of their Lordships of the Judicial Committee which run 
thus : “ In their Lordhips’ judgment such an award isin no true 
sense one made -in obedience to the order of May 23, r922. 
While it would not be easy to segregate the findings with reference 
to the matters in question in the suit from those not so in ques- 
tion—the findings in which Amardeyi was interested from those in 
which she was not, it is, their Lordships think, impossible to uphold 
an award in relation to a suit the conclusions of which were plainly 


(1) (1925) I. L. R. 53 Cale. 258; LR. 53 1, A. 11349 C.L. J. 14. 
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Civil. coloured, if not dictated,by the view. takén by the arbitrators of other 
fone questions between the parties or some of them to which the suit 
oT . had no.reference”. I ought to state here that the ‘order of the 


Jatindra- Nath i Ta 
Bhattacharyya Court of May 23, 1922, referred to anove was an order referring all 


Manindra Nath ‘Matters in difference in the suit Jetween the parties to the suit as in 
_ Bhattacharyya. the ‘present case. The question, ‘therefore, we have-to see is 
-7 whether the state of facts in the present case is éhe same as in the 

case of Chamzia v. Chamria (1)so as to bring into operation the ob- 

servations of Rankin J. limited as they must-be with reference to the 

opinion of the Judicial Committee. In our opinion, Mr. Justice 

Rankin made those observations with reference to the particular 

facts of the case. We do not think that Mr. Justice Rankin was 

of opinion that ifthe parties to the suit applied to the Court for an 

order of reference with regard to the matters in difference in the 

suit and on the same day made a reference to arbitration without the 

intervention of the Court with regard to other matters in dispute 

between the parties by a separate agreement the order of reference 

made by the Court with regard to the subject matter of the suit can 

be questioned on the ground of illegality, or invalidity and if the 

arbitrators made separate awards with regard to the different 

matters there is no reason why those awards being otherwise 

good should not be considered to be enforceable. To go a step 

further if the parties in their application for reference to arbitra- 

tion with regard to matters in differnce in a suit put in other 

matters of difference but the Court makes -a reference to the 

arbitrators only with regard to the matters in difference in the suit 

without any objection of the parties, there is no reason to suppose 

: that such reference should be considered to be ‘illegal. In the 
present case I ought to have stated that the parties in addition to 
the petition that they filed-in Court actually entered into a separate 
agreement to refer matters in dispute outside the subject matter 
of the suit to the same arbitrators and the arbitrators acted upon that 
agreement which they describe as an <dichalnama in their award 
with regard to those matters. Theréfore, the matter stands thus, 
that the arbitrators made two awards, one with regard to the matters 
in difference in the suit under the order of reference by the Court, 
and another which was not with reference io the subject matter of the 
suit on the strength of the Adickalzama or agreement of the parties. 
Asi have already said the award with regard to the other matters 
-although on.the record has not been acted upon in any way. The 
Subordinate Judge points out that it will be open to the parties if 


(x) (1923) 28 C. W. N 424. 
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thy s> desire to take steps with regard to that award under paragraphs 
20, and 2f of the second schedule of the Code of Civil Procedure. 
Our conclusion, therefore, is that the mere fact that other matters 


were referred to in the applicatfon for making the order of reference’ 


does not vitiate the order as made by the Court. Then with regard 
to the question whether the awards can be dealt with separately or the 
award which is n@w the subject matter of controversy in this case 
is so connected with the other award as it may be said to have been 
plainly coloured by the view taken by the arbitrators on the other 
questions which they decided by the other award. On going through 
this award it does not seem to us that it can be so' held. There is 
a passage at the bottom of the award that the arbitrators have 
‘not directel the defendant No. r to fill up certain excava- 
tions on another piece of land as that was allotted to the defendant 
in a separate award. That question of the filling up of the excava- 
tions was not the subject matter of the suit and had no connection 
with it. The subject matter of the suit was with regard to one half 
share of 15 cottas of land only. On the grounds set forth above 


we donot think that the plaintiff can complain that the reference ` 


was invalid and without jurisdiction. 

A preliminary objection was taken before us that there ‘is no 
second appeal against the decree nor: can this Court-revise the 
decree under section 115 of the Civil Procedure Code or under sec- 
tion 107 of the Government of India Act.: In the view.we take, it is 
unnecessary to discuss the question in detail but it seems to us that 
where the jurisdiction of the Court to make the order of reference 
is attacked, this Court has power to revise the order in revisional 
jurisdiction and there is an application before us to that effect. 

However as we take the view that on the merits the appeal fails, 
this appeal must be dismissed with costs. No other order on the 
application is necessary. -< - + | 
D. K. R. Appeal dismissed. 
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CRIMINAL REFERENCE: 


Before Sir George Claus Rankin, Kniz sh, Judge, and Mr. Justice 
M. N. Mukerji. i i 


EMPEROR 


v, 


CHANDRA KUMAR Dež. 


Cheating—False information—Penal Code (Act XLV of 1860), Secs. 182. 471, 
oe — Acguittal of charges under Secs. 471, 41! — Identification. 

Some person made up his mind to obtain money by forgery from the local. 
Treasury, and do it by forging Civil Court deposit payment cheque. He took 
the names of various local worthies likely to be known in the Treasury office, 
filled up certain blank forms, forged the signatures of the Civil Court clerk and 
of the presiding officer there and presented these payment cheques to the local 
Treasury in the ordinary course, it appearing that he was a person entitled to 
draw money out of Court. The person whose name had been forged as being the 
real payee could not be produced ; but the Poddar was prepared to pay to some 
person nominated by the payee and to pay on getting proper identification by a 
person who was known to him. The accused who was a Mukhtear went and 
identified a particular person as being the payee named inthe cheques. The 
Judge and jury acquitted him of the charge of abetment of forgery and cons- 





piracy to cheat : 
Held, that as the accused was honest in that as he was: acquitted of the . 
charge of swindle, he could not ve charged under sections 182 and 420 
Indian Penal Code. 
Reference under section 307 of the Code of Criminal Proce- 
dure. 
The material facts appear from the judgment. 
- Babu Anil Chandra Roy Chaudhury for the Crown. 


Babus Suresh Chandra ZTalugdar, Jyotish Chandra Guha and 
Radhika Ranjan Guha for the accused. 


The judgments of the Court were as follows : 


Rankin, J: In this case, the accused Chandra Kumar De who 
appears to be an old man of 80 years of age was tried before a 
Judge and jury on several charges. The first charge against him 
was really abetment of forgery and the second charge was really 
conspiracy to cheat. On those two charges, the jury acquitted the 
accused and the learned Judge ¿who makes this Reference agreed 


* Criminal Reference No. 24 of 1926 by T. C. Mitra Esq, 2nd Additional 
® 
Sessions Judge, Bakerganj, dated the 3rd May, 1926. 
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with the jury and held that their verdict was right. There were, 
however; two other charges against the accused: a charge under 
section 182 Indian Penal Code and another of.cheating under sec- 
tion 420 Indian Penal Code; and the learned’ Judge has made this 
‘Reference because he considers that the accused ought to have 
been convicted upon those two courts. 


A 


Now, the fact® very shortly are that some person in june 1925 
made up his mind to obtain money by forgery from the local 
Treasury and, to do it by forging Civil Court deposit payment 
cheques. He took the names of various local worthies likely to be 
known in the Treasury office, he filled up certain blank forms, 
forged the signatures of the Civil Court clerk and of the presiding 
offiter there and presented these payment cheques to the local 
Treasury in the ordinary course, it appeariug that he was a per- 
son entitled to draw money out of Court. The forgery was not 
detected; the documents appeared to be in order and the present 
accused does not come into the matter until we get to the stage 
at which the actual payments had to be made by the Poddar in 
the Treasury. The person whose name had been forged as being 
the real payee could not, of course, be produced ; but it appears 
that the Poddar was prepared to’pay to some person nominated by 
the payee and to pay on getting proper identification by a person 
who was known to him. The accused who is a Mokhtear went 
and identified a particular person as being Jyotish Chunder Banerji 
the payee named in the cheques. What is now said is that he may 
or may not be a party to the swindle ; but that, assuming that he 
is no party to the swindle, he still can be convicted and should be 
convicted under sections 182 and 420 Indian Penal Code. The 
only view of this matter that can reasonably be attributed to the 
jury is, first of all, that the Mokhtear made the identification rashly 
or reprehensibly from want of reasonable caution that a man came 
to him, told him a yarn, persuaded him that he was Jyotish Chunder 
Banerji and that accordingly he went to the Poddar and identified 
the man as such. Ina case of this sort one has to draw a rigid 
line between two positions. If oneis going to consider whether 
the man was in the swindle—a person taking part in a conspiracy 
by forgery to get money from the Treasury, that is one position. 


The Judge and the jury, have negatived that. If, however, we © 


have to look to the question under sections 182 and 420 Indian 
Penal Code, we are to do it on the basis that it cannot be imputed 
to him that he was in the swindle at all. Looking at it in that 
way, the question is what is the evidence, first of all, under section 
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182 Indian Penal Code that he has givene to the Poddar information 
which he knows er believes to be jfalse. The charge ine this case 
perverséd‘the section by saying as’ follows : “ which you know or 


_ hil reason to believe” and, in that respect, itis an entirely damn- 


able charge. The evidence of the Poddar is to the effect that the’ 
statements actually made by thè accused were two separate and 
distinct statements. One was that, when asked, if he knew the 
payee Jyotish Chunder Banerji, he said that he knew him. The 
other was that he pointed out the man who drew the money as 
Jyotish Chunder Banerji whom he knew. The jury were, to my 
mind, right to reject the story of any such identification as that, 
splitting up the two questions whether the man was Jyotish Chandra 
Banerji and whether the. accused knew Jyotish Chandra Banerji ; 
but, assuming that such suggestion “could be accepted on the 
evidence, it is also reasonably clear that the accused may well say 
that rashly or not, foolishly or not he did think that he knew Jyotish 
Chunder Banerji. He may be wrong ; he had taken little pains to be 
right. But the question is whether he was honest. It has to be 
observed that, if he was not honest, itis very difficult to see how 
the Judge and the jury would acquit him of being in the swindle. As 
regards the charge under section 420 Indian Penal Code, all that 
I can say is that, on this view of the facts of the case, I am at a loss 
to discover what section 420 can have to do with this matter. For 
these reasons, it appears to me that this Reference ought not to be 
accepted. ‘The accused must, therefore, be acquitted and released. 
His bail bond will be discharged. 


Mukerji, J :- I agree. 
A. T M. ; Reference rejected, 
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APPELLATE CRIMINAL. 


Before Sir George Claus Rankin, Knight, Judge, and Mr. Justice 
M. N. Mukerji. 


MAMAT ALP AND OTHERS CRIMINAL, 
l ~ 6. 

August, 2. 
EMPEROR.* Eä 


Fury trial—Unanimous verdict—Suspicious circumstances—Unacceptability of 
prosecution story—Fudge accepting the verdict of jury—~High Court, if 
can set aside the conviction—Appeal to High Court~—~Misdirection— 
Not placing before jury important evidence in favour of accused, 


Suspicious circumstances sufficient for holding that the story put forward 
on behalf of the prosecution is not an acceptable story and in view of all the 
circumstances of the case, caused the High Court ina reference under section 
307 of the Code of Criminal Procedure to dissent from the unanimous verdict 5 
l of the jury. 

A conviction by the Judge on acceptance of yerdict of the jury, cannot be 
interfered with by the High Court unless there is a point of law. 

A judge commits an error of law, if he omits to place before the jury some 
very important evidence which is in favour of the accused, 

Reference under section 307 of the Criminal Procedure Code 
and Appeal by Jumor Sheikh, one of the accused. 


Charge under section 436 Indian Penal Code. 
The material facts appear from the judgment. 
Babu Manmatha Nath Ray for the Accused. 
Babu Lalit Mohan Sanyal for the Crown. 
The judgments of the Court were as follows’: 


Mukerji, J : The three accused persons Mamat Ali, Manik Ram Augush, 4. © 
on Jumar Sheikh were tried by the Assistant Sessions Judge of the = 
Assam Valley District with the aid of a jury ona charge under ` 
section 436 Indian Penal Code. The jury brought in a unanimous 
verdict of guilty against all the three accused. The learned Judge 
accepted the verdict so far as it was against Jumar Sheikh and con- 
victed the said Jumar Sheikh under section 436 Indian Penal Code 
and sentenced him to -undergo rigorous imprisonment for 5 
years. 

# Jury Reference No. 25 of 1925 and Criminal Appeal No. 322 of 1926 by and” 
against the order of R. N. Phukan Esq, Assistant Sessions Judge, Assam Valley 
District, dated the sth May, 1926. e i 
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Jumar Sheikh has appealed to this Gourt and his appeal is No. 
322 of 1926. The learned Judge disagreed with the verdict of the 
jury in- so far as it was against Mamat Ali and Manik Ram, and 
being unable to accept the same has made a Reference to this Court 
under the provisions of section 307 Criminal Procedure Code. ‘That 
Reference is No. 25 of 1926. ° 

I propose to take up the Reference first because if will enable me 
to deal with the facts of the case. The informant Sastiram Mandal 
has two brothers one Banchit and one Nao Chanda. The infor- 
mant lives in the village of Rampur Azagora in the Sub-Division 
of Gauhati in the District of Kamrup. Banchit lives at a place called 
Arara which is about 6 or 7 miles from Rampur Azagora. Nao 
Chanda works as a peon at Gauhati. The case for the prosecution 
is that at about 12 P. M. on the night of the 3rd January 1926 the 
informant Sastiram woke upon hearing the barking of a dog and 
on coming out noticed that his thatching grass was on fire. He 
took up a dao and went out and saw Mamat setting fire to the that- 
ching grass. He approached Mamat whereupon all the three accused 
persons fell upon him and there was a scuffle the result of which was 
that he received certain injuries. 


During the scuffle however he succeeded in snatching away 
the napkin which was with Mamat. The accused persons, it is said, 
thereupon left the place. It is for this occurrence that the accused 
were put upon their trial ona charge under section 436 Indian 
Penal Code. The occurrence as I have said took place in the night 
of the 3rd January 1926. The prosecution caseis that when next 
morning Banchit one of the brothers of the informant came ‘to the 
village of Rampur Azagora quite accidentally for the purpose of 
purchasing thatching grass he came to know that Sastiram’s house 
had been set on fire and had been burnt-down, and he came and saw 
Sastiram. This it is said was in the morning. It appears however 
that at about noon a telegram was sent by Banchit to Nao Chanda 
who was at Gauhati. The telegram ran as follows :—‘‘All burnt 
last night, come immediately.” On the next day, that is to say, 
the 5th January 1926 Nao Chanda arrived from Gauhati and there- 
after the first information was given to the Thana at about 7 P. M. 
in the evening, the Thana being about 7 miles from the place of the 
alleged occurrence. That the informant’s house consisting of no 
less than g huts were burnt down as the result of the occurrence 


"is a fact which cannot be doubted, or disputed. But the question 


in the present case is as to the complicity of the accused persons. 
Iam not prepared to go the length of suggesting that if Sastiram 
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was in a position to rec@gnize the culprits a telegram of this des- 


cription cduld not possibly have been sent by Banchit to Nao Chanda. 


But the difficulty is created by the explanation which Sastiram and 
Banchit themselves ‘have given with regard to this matter. Banchit’s 
explanation is that although he met Sastiram in the morninz, he 
without the knowledge of Sastiram and without being requested by 
Sastiram sent this telegram to Nao Chanda and he did not give the 
details of the occurrence, because as a matter of fact he had not 
been able to gather the particulars from Sastiram. This however 
seems to me to be an explanation which is not at all reaso-able. If 
ás a matter of fact the’ two brothers had met in the morning and 
had conversation between them it does not appear ‘that there was 
any reason whatever for Sastiram not having communicated to 
Banchit the fact that he had recognized the three persons as cul- 
prits. Then again no information, as I have said, was lodged with 
the Police until 7 P. M. of the 5th January 1926. The explanation 
offered for this unusual delay is that Sastiram was ill. This expla- 
nation however can hardly be accepted in view of the fact that Sas- 
tiram was not ill on the night of the 3rd January 1926 when the 
occurrence took place when he was ina position to go out with 
a dao in his hand to meet those who were setting fire to the thatch- 
ing grass. Moreover Sastiram appears to have walked a distance 
of no less than 7 miles in order to lodge the first information which 
he did personally at the Thana. There is also evidence that Sasti- 
ram met and spoke to many persons that came to him on the day 
after the occurrence. In the face of these facts the delay in lodging 
the first information seems to me to be somewhat suspicious and 
the explanation offered by Banchit for the telegram he sent, to my 


mind, is not also acceptable. 

Turning now to the evidence relating to the occurrence itself 
the identification of the accused persons rests upon the evi- 
dence of Sastiram and two witnesses, namely, witness No. 2 
Lalo and witness No. 3. Santiram. These two witnesses 
in the first place are interested witnesses, Lalo being a person 
whose son had married Nao Chanda’s daughter, and Santiram a per- 
son who was proposing the marriage of a son of his with another 
daughter of Nao Chanda. These two witnesses profess to have 
recognized the accused persons, although as a matter of fact on the 
night in question there were no less tnan 8 persons present in the 


house of the informant. The explanation which is given for the’ 


presence of these two persens in the informant’s house on that 
particular night is that because Nao Chanda had gone away from 
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CRIMINALS home and the nephew of the informantealso had followed him it 
o: was necessary for protection to get -these two personseto come. 
ree and sleep in the house. It is said on behalf of the prosecution 
v. thht these two persons were brought to the house by Sastiram on 
Emperor: the very day namely the 3rd January 1926. There is a certain 
Mukerji, F. amount of conflict in the evidencë of these two witnesses as to the 


occasion or occasions at which they had previously accomodated the 
complainant ina similar way. But I am not inclined to pay 
any particular attention to that conflict, for it may perhaps be 
explained. What.weighs with me mostis the fact that in the in- 
formation which Sastiram lodged at the Thana he did not mention 
the names of these two witnesses who according to him .were the 
most important witnesses in this case they having seen the occur- 
rence and recognized the persons who had taken partinit It 
should be mentioned here that the information was in the shape of 
a written complaint which he filed with the Sub-Inspector. Then 
there is the fact that Lalo although in his examination-in-Chief 
stated that he saw the faces of the accused persons and for that 
reason-was able to recognize them, and in his cross-examination 
he modified that statement to this extent that the accused persons 
were running away and they suddeniy turned and looked at him 
and that was the opportunity that he got for recognizing them. This 
tomy mindisa very unsatisfactory piece of evidence. Then 
with regard to the other witness Santiram itis clear from his 
cross-examination that he did not see the faces of the accused per- 
sons because he admitted that fact when he was cross-examined. 
For these reasons it seems to me exceedingly doubtful as to whether 
these two persons were at all present in the house of the informant 
on the night in question, and even if they were there it is exceed- 
ingly doubtful that they could recognize the accused persons or 

° _ such persons as may have set fire to the informant’s house. . 
There are a number of witnesses then who say that when they 
came up they heard from the informant that it was these three 
accused persons who were concerned in the act. Of these men- . 
tion may be made of three namely P. W. 5 Ataban a cowherd of 
the informant, P. W. 6 Lalit Ram the nephew of the informant and 
P. W. to. Jogeswar Sarma the priest of the. informant. It 
is somewhat singular, that although it appears-upon the evidence 
that a very large number of persons came immediately after the 
. occurrence and on the next morning, some of the witnesses having 
put down their number at 30 or so,® it is only these three persons 
whd are interested in the complainagt and some of them dependant 
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r 


e : 
on him who came forward to corroborate the complaint on this part 


, e 
of the case. Even if the complainant did give out the names of 
these three persons to them, that in my opinion is sufficiently 


accounted for by the fact, that admittedly there was litigation pen- 


ding between the accused’s party ang the complainant’s party, and 
on the very next day namely the 4th January, 1926, one of the cases 
pending between fhem was to be taken up at Gauhati. Furthermore 
‘it appears from the evidence of Nao Chanda himself that some 
6or7 months before the date of the occurrence the accused persons 
or men of their party had threatened Nao Chanda that they would 


set firé to his house. The complainant, if this part of the evidence is _ 


true, had very good reason then to suspect that the offence must 
have been committed by the accused persons and it was for that 
reason that he gave out their names. There is one other bit of evi 
dence to which I shall refer and that is the evidenee of P. W. 14 
Puaram Kachari. That evidence seems to me to be too good to be 
true, for he says that on the evening of the Saturday the 3rd January 
1926 he overheard a conversation between these three accused per- 
sons and another man who were at that time in Mamat’s field to 
the effect that they would set fire to the house of the informant. 
This witness however gave no such story when examined before the 
committing Magistrate. oo 


These are suspicious circumstances which in my opinion are 
enough for us to hold that the story put forward on behalf of the 
prosecution is not an acceptable story; and in view of all the 
circumstances of the case I would, agreeing with the opinion of 
the learned Judge and dissenting from the verdict of the jury, 
unanimous though it is, accept the Reference which the learned 
Judge has made, I would accordingly set aside the verdict of the 
jury so far as it relates to Mamat Ali and Manik Ram and direct 
that they be acquitted and discharged. 


I turn now to the appeal. We cannot interfere with the con- 
viction of the appellant unless there is a point of law. But it 
seems to me that in putting the case as against this accused 
Jumar Sheikh before the jury, the learned Judge fell into an 
error of law in that he omitted to place before the jury some 
very important evidence which is in favour of this appellant, 
it will be seen that the evidence as against this accused is pre- 


cisely the same as the evidence against the other two. But there | 


is only this difference that this accused bore mark of a scratch on 
his person. The Civil Surgeon gaye as his opinion that the scratclr 
could have been caused by the finger nail of the informant. The 
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learned Judge in placing this evidence before the jury gave 
these directions : “As regards Jumar Sheikh we have some addi- 
tional evidence. The Civil Surgeon thinks it likely that the 
scratch on his forearm was caused by the long nail of the complain- 
ant in the struggle. You are not bound by the opinion of the 
Civil Surgeon, but he is an expert. The accused says that he receiv- 
ed the scratch in cutting bamboo. Whether this could be so 
was not put to the Civil Surgeon”. Assuming for a moment that 
there was justification in putting before the jury the suggestion that 
this scratch was caused by split bamboo and had not been put to 
the Civil Surgeon, the learned Judge should have at the same time 
placed before the jury another bit of evidence which appears in 
the deposition of the Civil Surgeon himself and which is to 
the effect that the scratch could have been caused by other means 
as well. Furthermore it seems to me that on the question of pro- 
bability the learned Judge should have drawn particular atten- 
tion of the jury to the passage in the complainant’s evidence where 
he says that he intentionally hurt Jumar with his finger nails with 
a view to keep mark of identification, and should have also 
drawn the attention of the jury to the fact that this important 
incident—important in the view that the complainant took of the 
matter,.was not mentioned by the complainant in the first infor- 
mation which he lodged at the Thana. The omission to direct 
the jury upon an important point like this which may serve to help 
the defence of the accused in my opinion amounts to‘ misdirection. 
I am accordingly of opinion that the conviction of this appellant 
Jumar Sheikh and the’ sentence passed on him should also be 
set aside. In view of the unsatisfactory nature of the evidence to 
which I have already referred I do not think that this is a case in 
which we should be justified in ordering a retrial of the accused 
Jumer Sheikh. 

The accused persons will now be discharged from their bail 
bonds. 


Rankin, J I agree. 


AT-M. Accused acguitted. 


Vou. XLIV.] | HIGH COURT. 


Before Sir Chare Chander Ghose, Knight, Judge, and Mr. 
è Justice Duval, 


TARAP ALI AND OTHERS 
g 
KING-EMPEROR.* 


Misdirection—TIndian Penal Code (Act XLV of 1860), Secs. 147, 366, 498, charges 
under—Indian Penal Code, Secs. 341, 352, no charge under—Minor offences 
—Criminal Procedure Code (Act V of 1898), Sec. 238.—Prejudice. 


There is no misdirection if the Judge asks the jury to convict the accused under 
section 147 Indian Penal Code by inviting them to consider whether in the state 
of evidence in the record, an offence under section 341 or 352 Indian Penal Code 
involved in charges under sections 366 and 498 had or had not been committed 
by the accused. 


When acharge of abduction under section 366 Indian Penal Code was 
composed of various particulars, and the combination of some of such particulars 
constituted a minor offence, such minor offence being contained in the charge 
under section 147 Indian Penal Code : 


Held, that on the principle laid down in section 238 of the Code of Criminal 
Procedure, a conviction under section 147 Indian Penal Code is not bad, 
though the accused was not charged of minor offences. 


Before a conviction and sentence under section 147 I. P. C. can be set aside, 
the appellate Court is to be satisfied that there has been such prejudice to the 
appellant that by reason of the charge with the common object specified therein 
being of such a misleading description that the accused was handicapped in his 
defence and could not really know what case he had to meet. 

Appeal by the Accused under section 410 of the Code of Crimi- 
nal Procedure. 


Prosecution under sections 147, 366, 498 Indian Penal Code. 
The material facts appear from the judgment. 
Mr, Radhika Ranjan Guha for the Appellants. 


Mr. Khondkar for the Crown. 
The judgment of the Court was as follows : 


The appellants before us are five in number. They were tried 
by the Additional Sessions Judge of Backerganj with the’ aid of 
a jury and have been convicted under section 147 Indian Penal 
Code. The appellants, r and 2 have been sentenced to suffer 


rigorous imprisonment for a period of six months, while the appel- , 


è 
#Criminal Appeal No. 585 of 1925, against the order of P. C, Basu Esq, 
Additional Sessions Judge of Backerganj, dated the 8th July, 1925. 
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lants 3 to 5 have been sentenced to sufer rigorous imprisonment 
for a period of one year. o 

The facts giving rise to the prosecution, shortly stated, are as 
follows :—- On the 4th December, 1924, the complainant Chootoo 
Fakir married a widow named Hetiman as his third wife with her 
free consent. Hetiman had twe brothers, namely the appellants 4 
and 5. Their consent was not taken to the marriage, the marriage 
being celebrated at the place of Hetiman’s deceased husband 
Elimaddi Mridha and registered on the 4th December, 1924. 
Since the date of the marriage Chootoo and Hetiman lived as man 
and. wife. On the zoth December, 1924, the appellants 4 and 5 
tried to take Hetiman away forcibly but failed in their attempt. 
Hetiman thereafter filed a petition against her brothers on the 23rd 
December 1924, under section ro7.Criminal Procedure Code. 
Meanwhile the appellants 4 and 5 went to the local zeminder and 
prayed for his help in the matter of taking away Hetiman from her 
husband. The zemindar called both parties before him and on 
looking ata copy of the entry in the marriage register and being 
satisfied therefrom that Hetiman had married Chootoo with 
her own free will, he informed the appellants 4 and 5 that he could 
not help them in any way. Sometime thereafter Hotiman, her step- 
son, Sabed Ali, and her husband Chootoo were returning home 


' ina small boat. The five appellants before us along with 


various other persons came up in boats and attacked the people in 
Chootoo Fakir’s boat. Sabed Ali and Chootoo were beaten and 
thrown into the river and the appellasts with the help of others 
forcibly carried off Hetiman. It is suggested that their object was ` 
to marry her to a man called Lehajuddi. Chootoo lodged a com- 
plaint with the Panchayet and with the local zemindar on the 27th 
December, 1924 and he filed a complaint before the Magistrate on 
the 2nd January 1925. The appellants with some others were 
thereafter sent up for trial. 


The charges against the accused were three in number and they 
were as follows :—“‘ That you on or about the 27th December, 1924; 
at Jalabari river P. S. Swarup Kati were members of an unlawful 
assenfbly and in prosecution of the common object of the assembly, 


_viz., to abduct Chootoo Fakirs wife, Hetiman Bibi, with intent 


that she will be compelled or knowing it to be likely that she will 
be compelled to marry somebody else against her will, committ- 
ed rioting and thereby committed,an offence punishable under sec- 


- tion'147 Indian Penal Code.” The second charge was one under 


section 366 of thé Indian Penaf Code and it ran as follows :~ 
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‘ That you on or about the 27th December, 1924, at Jalabari river 
P. S. Swarup Kati, abducted Hetiman Bibi, wife of Chootoo 
Fakir, with intent that she may be compelled or knowing it to 
be likely that she will be compelled to marry somebody else 
against her will and thereby committed an offence punishable under 
section 366 Indian Penal Cofle”. The last charge was one 
under section 498 Indian Penal Code and “it was added in the 
Court of Sessions. It ran as follows :—“ That you on or about 
the 27th December, 1924, at Jalabari river P., S. Swarup Kati, took 
away Hetiman Bibi from her husband Chootoo Fakir whom you 
knew or had reason to believe to be the wife of the complai- 
nant Chootoo Fakir, with intent that the said Hetiman Bibi might 
have illicit intercourse with some person and thereby committed an 
offence punishable under section 498 Indian Penal Code.” 

The jury found the accused guilty of having committed an 
offence punishable under section 147 Indian Penal Code. They 
found that the appellants before us were not guilty under section 
366 or under section 498 Indian Penal Code. 


At the hearing of this appeal before us it has been contended 
on behalf of the ap ellants that having regard to the fact that the 
jury had found that the appellants were not guilty under sections 
366 and 498 Indian Penal Code, it ought to have been held that 
there could be no conviction under section 147 Indian Penal Code, 
inasmuch as the common object specified in the charge under 
section 147 had failed, because it had been found by the jury that 
the appellants before us were not guilty of the offences under sec- 
tions 366 and 498 Indian Penal Code. It has also been contended 
before us that the learned Judge was guilty of misdirection in the 
following passage :—“ If you hold that Hetiman Bibi was 
compelled by force to go from her husband’s boat, i. e., abduct- 
ed, her brothers Echamuddi and Elamuddi dragging her by 
arms and her maternal cousin Mabdool dragging her by her hair, 
then such abduction only (even in the absence of an intent that 
she may be compelled to marry any person against her will, even 
in the absence of an intent that she may have illicit intercourse 
with any person) then such abduction only (to bring Hetiman 
Bibi away from the social environment of her husband) would 
amount to offences under sections 341 and 352 Indian Penal Code”. 


The contention of the learned vakil who appears on behalf of the. 


appellants is that there was no cherge under section 341 or section 
_352 and that therefore the learned Judge could. not ask the jury * to 
convict them under section 147 Indian Penal Code by inviting 
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them to consider whether in the state of the evidence in the record, 
an offence under section 341 or 352 had or had not been committed 
by the appellants. On behalf of the Crown it has been argued that 
the position here was this, that the charge of abduction under 
section 366 was composed of various particulars ; the combination 
of some of such particulars constituted a minor offence, such minor 
offence being contained in the charge under section 147 and that 
therefore the conviction under section 147 was legal, inasmuch 
as the common object mentioned therein involyed a minor 
charge which was included in the particulars of the charge under 
section 366 Indian Penal Code. Similarly it has been argued with 
reference to the charge under section 498 that the minor charge in- 
volved therein is to be found specified in the charge under section 
147. Lastly it has been argued that before the conviction and sen- 
tence can be set aside, this Court will have to be satisfied that there 
has been such prejudice to the appellants that by reason of the 
omission to state in so many words the said minor charges that the 
appellants were misled and that there has been miscarriage of 
justice. 

We are satisfied on examination of the record and on perusal of 
the learned Judge’s charge to the jury that the charge to the jury 
cannot be attacked on the ground of misdirection on the facts of 
this particular case. The charge under section 341 1s involved in 
the charge under section 366. So also is the charge under section 
352 involved in the charge under section 366. Similarly with 
reference to section 498. That beinz so, having regard to the 
specific charge set out in section 147, we have got to satisfy 
ourselves that that charge with the common object specified 
therein was of such a misleading description, that the appel- 
lants were handicapped in their defence and they did not really 
know what case they had to meet. The facts of this case set 
out above constitute in our opinion a sufficient answer toa 
contention of this nature. Moreover by the application of the 
principle laid down in section 238 Criminal Procedure Code 
it may legitimately be held that the conviction such as has 
been „had in this case is not illegal; in fact it is amply borne 
out by the evidence on the record. In this view of the matter 
we are of opinion that there has been no prejudice whatsoever 
caused to the appellants and that the charge to the jury can- 


°” not be attacked in the manner in which it has been sought to 


be attacked. 
Lastly, on the question of sentences taking all the circums- 
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, S” 
tances into consideration, we are unable to say that the sen- 
tences areřof such severity that it is incumbent on us to interfere 


with them. 
The result therefore is that this appeal fails and must be 
dismissed. a 


AT. M. Appeal dismissed. 


CIVIL RULE. 


Before Mr. Justice Suhrawardy, and Mr. Justice Mullik. 


SURJYA KANTA JANA AND OTHERS 
Y. 


TARAK NATH JANA AND oTHERS.* 


Inherent jurisdiction—Power of appellate Court—-Transfer of a party from 
the category of the respondent io that of the appetlant—Civil Procedure 
Code (ict V of 1908) order I tule 10, section 107. 


The High Court as a Court of appea!, has power to add parties or 


transfer a party from one category to the other under its inherent juris- 
Vasudeb v. Salu Bai (1) not followed. 


diction in the interest of justice : 


Dwarka Nath vy. Debendra (2) distinguished. ; n TERON 


Applications to transfer a party from one Category- to tbe other are-often 
under O. 1 R. ro read. with sec. 107 Civil Procedure Code and as a matter of 
practice, granted in many cases, 


Application by Defendants Respondents. 


A suit was brought by the plaintiffs against defendant No. 1 
(the executor) for accounts and other reliefs as also for adminis- 


“Civil Rule No. 315 M. of 1926, in Appeal’ from Original Order No. 
433 of 1925, against the’ order of Babu Nalini Mohun Banerjee, Subordinate 
Judge, 3rd Court, of 24 Parganas, dated the 29th January, 1926. 

° 


(2) (1885) I. L. R. 10 Bom. 227. ° 


(2) (1899) 4 C. W. N. 58. 
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CivIL. - tration of the’ estate of the testator. The plaintiffs as well as ° 
1926; ° ` various sets of defendants were beneficiaries under the will of 
= the testator. On the application of the plaintiffs the Subordi- | 


Surjya Kanta Jana p ; 3 
= v. J nate Judge (trial Court) appointed a receiver, but to a portion 


Tarak Nath Jana. of the estate only. The plaigtiffs preferred a miscelleneous 
appeal to the High Court against the said order making all 
the defendants respondents to the appeal. “Some of the 
defendants respondents apprehending that the plaintiffs appellants 
had made up their differences with the executor (defendant 
respondant No, 1) and were not diligent to prosecute the appeal 
which might fail for want of prosecution applied to the Court 
to be transferred to the category of appellants. 

Babu Sekhar Kumar Bose for the Petitioners Respondents. 

Bahu Hira Lal Chakrabarty for the Executor (Respondent) 
Opposite Party. 

Mr. Sarat Chandra Mukherjee and Babu Debendra Nath Bhatta- 
charjee (for Babu Indu Bhushan Mukherjee) for the Plaintiffs oe 
lants Opposite Party.. 





The judgments of the Court were as follows :—. 
Suhrawardy, J:—This Rule is issued as to why the peti- 
August,13. tioner should not be transferred from the category of respon- 
—— ` dents to that of appellants. The suit was brought by the appel- 
lants in Appeal from Order No. 433 of 1925 in the Court below 
against defendant No. 1 (the executor) for accounts and other 
reliefs as also for administration ot the estate of the testator. 
The plaintiffs as well as the various sets of respondents are 
beneficiaries under the will. The plaintiffs applied in the Court 
below for the appointment of a receiver to the estate of the 
deceased. The learned Subordinate Judge appointed a receiver to a 
portion of the estate for reasons stated by him in his judgment. The 
plaintiffs thereupon preferred the miscellaneous appeal against that 
order of the Court below, making all the defendants respondents to 
the appeal. The present petitioners who’ are some of the bene- 
ficiaries under the will and defendants Nos. 5 to 7 in the suit have 
reason to believe that the plaintifig have made up their differences 
with the executor (defendant No. 1) and are not diligent in the 
prosecution of the appeal which may fail for want of prosecution. 
coe They have accordingly applied to be transposed to the category of 
„appellants so that in the event ofthe present appellants failing to 
prosecute the appeal they may proceed with it. This application is 
ü opposed by the executor (respondent No. 1) and by the ‘plaintiffs 
appellants. 


* 
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The point which is strenuously argued before us is somewhat 
novel. Jé is contended that this Court, as a Court of appeal, has no 
power to transfer a respondent to the category of appellants. J may 
mention that such applications are often made to this Court and 
in many cases granted when a party is transposed from one category 
to the other. But we have beef invited in this case to test the 
practice on legal grounds. The power that the appellate Court has 
got in this matter is generally said to have been derived from order 
r rule ro read with section 107 Civil Procedure Code. But in my 
opinion it is safer to rest it on the inherent jurisdiction of the Court 
to act in furtherance of the ends of justice. I intend first to examine 
the cases which have been cited by the learned vakil for respon- 
pondent No. 1 in support of this contention. Reference has been 
made to a decision of Maclean C. J. and Banerjee J. in Dwarka 
Nath Biswas. v. Debendra Nath Tagore (x). The question in that 
case is with regard to the application of section 27 of the Code of 
1882 which corresponds to order r rule ro clause (r) whereas the 
present case comes under that rule and is governed by clause (2) 
which corresponds to section 32 of the old Code. In that case 
the trustees preferred an appeal. Before the appeal was heard the 
trustees lost their interest in the property in suit. The benefi- 
ciaries who succeeded in driving the trustees out applied to this 
Court for prosecuting the appeal in place of the trustees. The 
learned Judges held that section 27 of the Code of 1882 had no 
application. The reason which the learned Chief Justice gave for 
his decision was that on a proper reading of section 582 of the old 
Code, which partially corresponds to section 107 of the New Code, 
it was clear to his Lordship that the provisions of section 
27 were applicable to suits only. Section -582 tuns thus: “The 
appellate Court shall have, in appeals under this chapter, the same 
powers and shall perform as nearly as may be the same duties as 
are conferred and imposed by this Code on Courts of original juris- 
diction in respect of suits instituted under chapter V and chapter 
XXI so far as may be ( the word ‘plaintiff? shall be held to include 
a plaintiff appellant, the word ‘defendant’ a plaintiff respondent or 
defendant respondent and the word ‘suit’ an ‘appeal’ ) in procee- 
dings arising out of the death, marriage or insolvency of parties to 
an appeal.” ‘rhe latter half of the section which has not been 
reproduced in section 107 of the present Code, refers to special 
matters as death, marriage and insolvency where the word ‘plaintiff’ 
should be held to include appellañt and ‘defendant’ should include 


(1) (1899) 4 C. W. N. 58. 


245 


4 , 


CiviL. 


1926. 


wen? 
Surjya Kanta Jana 


Pe 
Tarak Nath Jana. 


Taren t arie 


Suhrawardy, F. 





t 


246 


Civit, 


meii mir m 


1926. 


Sante 
Surjya Kanta Jana 
v. 
Tarak Nath Jana. 


Suhrawardy, F. 


THE CALCUTTA LAW JOURNAL. [Vou. XLIV. 


respondent. With reference to this provision the learned Judges 
remarked thus :—“But having regard to the fact that settion 582, 
where it makes any special provisions applicable to suits applicable 
also to appeals, expressly enacts that such provisions shall be so 
applicable, I am of opinion that, this could not be said that the 
earlier part of the ‘section was intended to make all the provisions 
applicable to suits applicable also to appeals sẹ as to make it 
possible for us to say that section 27 applies to appeals, the word 
‘appeal’ being substituted for the word suit in that section and the 
word :appellant being substituted for the word plaintiff?’ ‘That case 
therefore is no authority for the present purpose ; and it has further 
been dissented from by the Patna High Court in Svimatt Hemangini 
Debi v. Hari Das Banerji (1).. The same learned Judges (Maclean 
C. J. and Banerjee J. ) subsequently held in Gyanananda Asran. v, 
Kristo Chandra Mukerjee (2) that section 32 coupled with section 
582 Civil Procedure Code (1882) gives the appellate Court power 
to add as parties to the appeal persons who are not parties to the 
original suit ; and they further went on to observe that even if this 
be not so, section 32 is not exhaustive and the appellate Court had 
inherent power in a case dealing with public trusts to add in the 
appeal such new parties as might be necessary for the protection 
of public interest. The same view was taken by the Patna High 
Court in Hemangint Debi v. Hari Das Banerji (1) above referred 
to. These cases are instances where a person who was not even a 
party to the suit was added as a party to the appeal. If the Court 
has power to do that, there is no reason why it should not have 
the power to transfer a party from one category to another. Refer- 
ence was also made inthis connection to the case of Vasudev 
Balkrishna v. Sale Bat (3) where it was held that there was no 
powerin the Civil Procedure Code (Act XIV of 1882) to make a 
party to the suit a co-appellant and that sections 32 and ‘582 give 
the appellate Court power only to strike out the name of a party or 
to direct new parties to be added tothe suit whether as plaintiff 
or as defendant. Iam not prepared to follow the reasoning of the 
decision but it may be distinguished onits own facts, ‘There the 
suit w s brought against a widow and her adopted son, ona 
mortgage bond executed by the widow alone. Her son did not 
appear at the hearing of the suit which was decreed against the 
mother. She preferred an appeal and sometime after the son 
wanted to be added as a co-appellant. The learned Judges refused 


* (1) 3 Pat. L. J. 409. 
(3) (1885) I. L. R. 10 Bom. 227. 


(2) (1910) 8 C, W. N. 404. 


* 
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the prayer, and on the f&cts of the case probably rightly. The 
defence of the mother was that she had never executed the bond. 
The son wanted to appear as an appellant and contended that even 
if the bond was executed by the mother she had no right to do so 
and it did not bind the properties in his hands. It was changing 
the nature of the litigation entirely and it was not proper that he 
should have been made aco-appellant and allowed to raise new 
issues. This decision moreover was passed ata time when the 
inherent jurisdiction of the Court was not fully realized. 


I have carefully considered all the objections raised by the 
Jearned vakil for respondent No.1 as also by the learned advocate 
who represents the appellants in the miscellaneous’appeal and I 
have come to the conclusion that this Court has ample power in 
the interest of justice to add parties, or to transpose a party from 
one category to another. In the present case itis very desirable 
that it should be done. From the conduct of the parties it is 
apparent that the suspicion of the present petitioners that the 
appellant is colluding. with respondent No. 1, the executor, is not 
groundless. | 


This Rule is accordingly made absolute.. The. petitioners will 
be transferred from the category of respondents to that of appel- 
lants with permission to prosecute the appeal, if they so choose. 
The respondent No.1 and the appellant should pay one gold 
mohur each to the petitioner as hearing fee. 


Mallik J :—I agree. 
D. K. R. Rule made absolute, 
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APPKI LATE “IVIL. 


Before Mr Justice Cuming, and Mr. Justice B. B. Ghose. 


Civit. REBATI MOHUN DAS AND ANOTHER 
11925. y. | 
ae teal 
December, 21, 22. MUNSHI ALAUDDIN AHAMMED CHOWDHURY 
n AND OTHERS.* 


Decree, execution of—Certification of paymeni—Siep-in-aid of execution— Part 

payments not certified to the Court—Limitation—JIndian Limitation Act 

(IX of 1908), Sch I. Art 182, Cl. (5). 

A obtained’a decree against B onthe t5th July, 1916. Payments were made 

towards the satisfaction of the decree on the 29th November 1916, 3rd 

October, 1917 and 22nd December 1918, which were certified to the Court. 

Further payments were made on the 17th April 1919 .and 13th April 1922 

j which were not certified to the Court. On the roth July 1922 A applied for exe- 
cution of the decree and for certifying payments made on the 13th April 1922 : 


Held, that the application of the’ 19th July, 1922 was barred ; that as the 
payment of the s7th April 1919 was not certified to the Court within 3 
years of the date of payment and the payment of the 13th April 1922 was 
not made within 3 years of the date of last certified payment, the applica. 
tion was barred by limitation. $atindra v. Gagan (1) and Eusuff Zeman v. 
Sanchia Lal (2) distinguished. 
Per Cuming, F: (Dubitante). Whether certification of payment by a 
judgment-debtor. is an application to the Court to take some step in aid of exe- 
cution ? It is merely a statement to the Court that something had been done 
and not an application to the Court to do Something. l 
Per B. B. Ghose}: The application made by the decree-holder on the roth 
July, 1922 for certifying the payment made on the r3th April 1922 would not 
save limitation. 
Appeal by the Decree-holder. 
Application for execution of decree. 
The material facts ‘appear from the judgment of Cuming, J. 
Babu Rajendra Chandra Guha for Appellants. 
Babu Asita Ranjan Ghose for Respdndents. 
The judgments of the Court were as follows : 
December, 22, Cuming J. The facts of the case out of which this appeal 
arises are as follows—the present appellant, obtained ‘a decree 
against the respondents on the sth of July x916. Certain 





*Appeal from Appellate Order No. 312 of 1924, against the order of R. F. 
* Lodge Esq., District Judge of Dacca, dated-the zgth May, 1924, affirming that 
of Babu Lal Behary Chatterjee, Additional Subordinate Judge, rst Court, 


Dacca, dated the znd July, 1923. . 
(1) (1918) I L. R. 46 Calc. 22. (2) (1915) I. L. R. 43 Cale. 207. 
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payments were made towards the satisfaction of the decree on 
the 2gth* of November 1916, ard October 1917 and z2end 
December 1918 and these payments were certified to the Court. 
It has been held that certification of payment to the Court isa 
step in aid of execution so as to save limitation under the 
provisions of article 182 sub-clause (5) of the Limitation Act. 
Speaking for myself I feel considerable difficulty in holding 
that a certification of payment by a judgment-debtor is an appli- 
cation to the Court to take some step in aid of execution. Speak- 
ing for myself I should look upon it as merely a statement to the 
Court that something had been done and not an application 
to the Court to do something. However, so far as the present 
appeal is concerned it is not necessary to decide this point. 
It may be taken for the purpose of this appeal that certification of 
payment on the 22nd December 1918 wasa step in aid of exe- 
cution. The appellant then alleges that further payments were made 
on the 17th April x919. and the 13th April 1922. .These pay- 
ments were not certified to the Court. On the roth July 1922 he 
applied for execution of the decree. 

Both the lower Courts have found that this application was 
time barred as it was not made within 3 years of the last steps in 
aid of the execution, namely, the certification of payment made 
on the 22nd December 1918. 

The learned vakil who has appeared for the appellants would seem 
to argue that the uncertified payment made on the 17th April r919 
was within 3 years of the 22nd December 1918, the date of the last 
certified payment and that the uncertified payment made on the 
13th April 1922 was within three years of the uncertified payment of 
the 17th April r919 and that the application for execution made on 
the 17th July 1922 was within three years of the uncertified pay- 
ment of the r3th April 1922, and that this would save limitation. 
He would contend that each of these uncertified payments gave a 
fresh starting point to the limitation and in support of his con- 
tention he would rely upon the cases of Jatindra Kumar Das v. 
Gagan Chandra Pal <1) and Eusuff Zeman Sarkar v. Sanchia Lal 
Nahata (2) At most these decisions would support the proposition 
that ifa payment be made although uncertified within three years 
of the last certified payment and that this payment was itself 


certified within three years of the date of payment it would save. 
limitation. With great respect to the learned Judges I have con- ` 


siderable difficulty in accepting the correctness of this decision. 
(t) (1918) I. L. R. 46 Cale. 22. ° (2) jr915) L L. R. 43 Cale. 207. 
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However, the principle laid down in those cases obviously does 
not apply to the present case, because admittedly the pfyment of 
the 17th April 1919 was not certified to the Court within three 
years of the date of payment and the payment of the 13th April 
1922 was not made within 3 years of the date of the last certified — 
payment. - It is therefore clear that the judgment of the lower 
appellate Court is right and that the application ‘for execution is 
barred by limitation. 


The appeal therefore fails and must be dismissed with costs. 
Hearing fee three gold mohurs. ; 


B. B Ghose, |: I agree that the appeal shou'd:be dismissed on 
the finding of the lower appellate Court that the payments of the 
1th April r9r9 and 13th April 1922 were not certified. The 
application of the roth July 1922 for certifying the payment nade 
on the 13th April rg22 would not save limitation 


DKR Appeal dismissed. 


CRIMINAL REVISION. 


Before Mr. Justice Mukerji, and Mr. Justice G. N. Roy. 
RAM DAS SINGH AND OTHERS. 


v 
EMPFROR* 


Indian Penal Code (Act XLV of 1860), section 188—Cardinal elements—Crimi- 


nal Procedure Code (Act V of 1898) Section 144-—-Disobedience to order— 

Criminal Procedure code (Acl V of 1898) section 134 cl. 2—Due promulga- 

tion of order—Proof of promulgation, if sufficient to convict the accused— 

Knowledge of accused, proof of. 

Section 188 of fhe Indian Penal Code requires that it should not merely be 
proved that there was an order which was duly promulgated but also that the 
accused person who is going to be convicted under the section was aware of it. 
A proof of general notification promulgating the order is not sufficient to establish 
this knowledge : Emperor v. Abdulla (1). 


* Criminal Revision No. 635 of 19%, against the order of H. G. S. Bivar 
Esq., Additional Presidency Magistrate of Calcutta, dated the 21st June 1926. 
(1) {1921) 22 Cr, L. J. 725. 
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One of the cardinal elements® necessary to justify a conviction under section 
188 Indian Penal Code is that it should be established that the accused has 
knowledge of the order with the disobedience of which he is charged. 

Application for Revision under section 435 of the Code of Cri- 
minal Procedure. 


The accused were convicted under section 188 of the Indian 


Penal Code and each was sentenced to rigorous imprisonment for 4 
months by the Additional Presidency Magistrate, Calcutta. 


The material facts will appear from the judgment. 

Babus Sures Chandra Talugdar and Mahendra Kumar Ghose 
for the Petitioners. ' 

Babu Manindra Nath Banerjee for the Crown. 

The judgment of the Court was as follows :— 

The petitioners, who ate five in number, have been convicted 
by the Additional Presidency ‘Magistrate of Calcutta under section 
188 of the Indian Penal Code. ‘The charge against the petitioners 
was that they had disobeyed an order which was passed under 
section 144 of the Code of Criminal Procedure by the Chief Presi- 
dency Magistrate on the 4th April, 1926. The order directed the 
public generally not to assemble or proceed in parties of more than 
5 in number when frequenting streets and public places of Calcutta 
within a certain specified area. That the petitioners violated this 
order is clear from the finding of the learned Additional Presidency 
Magistrate. To convict the petitioners under section 188 of the 
Indian Penal Code, however, it is necessary that it should be 
established that the petitioners knew that there was such an order 
which prevented them from assembling or proceeding in groups of 
more than five as referred to in the order. As regards this the 
learned Chief Presidency Magistrate held that there was a proper 
promulgation of this order in accordance with the provisions of 
section 134 clause (2) of the Code of Criminal Procedure. The learn- 
ed Magistrate was also of opinion that because such a promulgation 
has been proved it was not open to the petitioners to plead igno- 
rance of the contents of the order. In my opinion the learned 
Magistrate was not right in the view that he has taken of the matter. 
Section 188 of the Indian Penal Code requires that it should not 
merely be proved that there was an order which was duly promulgat- 
ed but that also that the accused person who is going to be convict- 
ed under the section was aware of.it. That the promulgation is not 
sufficient to establish this knowledge has been held by the Lahore 
High Court in the case of Emperor v. Abdulla (1). In that case the 


(1) (1921) 22 Cr. L. J. 725. 


251 


CRIMINAL. 


1926. 
teed 


Ram Das Singh 
Ve 


Emperor. 


August, F3. 


eames Weta 


252 l THE CALCUTTA LAW JOURNAL. VoL. X LIV. 


CRIMINAL learned Judges observed that it is the duty of the prosecution ina 
1926. case under section 188 of the Indian Penal’Code to prove by positive 
menue evidence that the accused had knowledge of the order with the 

Ram Das Singh i } ; = 
v. disobedience of which he is charged and thata prof of general 
Emperor. 


notification promulgating the order does not satisfy the require- 
ments of the section. With this” observation of the learned Judges 
I entirely agree. Itis true that it was open to the learned Magis- 
trate to take into consideration the facts and circumstances of the 
case including the fact that the petitioners lived at the place where 
according to the police officer the order was duly promulgated in 
accordance with the provisions of section 134 clause (2) and to 
come toa finding that the petitioners individually had knowledge of 
of the order itself. The learned Magistrate, however, has not 
thought fit to draw any such inference from the facts and circum- 
stances of the case ; and the materials that have been placed before 
us by the learned vakil for the Crown in this Rule do not satisfy 
us that in point of fact it may be held with any degree of 
certainty that that the petitioners had any such knowledge. For 
these reasons we are of opinion that one of the cardinal elements 
necessary to justify a conviction under section 188 has not been 
established and that the petitioners’ conviction under that section 
should accordingly be set aside 
In the result, we make the Rule absolute, set aside the convic- 
tion of the petitioners under section 188 of the Indian Penal C de 
and the sentences that have been passed on them all and direct 
that the petitioners be acquitted and discharged. . 


——— aee. 


D. K, R, Rute made absolute : Accused acquitted. 


-a mnr 
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APPELLATE CRIMINAL. 


Before Sir George Claus Rankin, Knight, Judge,and Mr. 
Justice Duval. 


AZIMADDY ÅND OTHERS 
v. 
EMPEROR.* 


Misdirection—Criminal Procedure Code (Act V of 1898), Sec. 162—Accused, 
statement by, before Police, admissibility of—Rule ‘generalia specialibus 
non derogant’—Accused, right of, as regards explanation—First Informa- 
tion report, if a statement—First information, hom proved.—Evidence Act 
(J of 1872), Secs 8, 17, 18, 2}, 145, 154, 157—Counter information-—Admis- 
sion—Confession—¥Foinder -of distinct offences under one head—Illegal 
joinder, effect of—Penal Code (Act XLV of 1860), Secs. 149,302. 


Statements made by an accused are not within section 162 of the Cade of 
Criminal Procedure: King-Emperor v Maung Tha Din (1) and other cases. 
They belong to a class which the Evidence Act calls ‘‘admissions’? (Ss. 17, 18), 
and prima facie they are evidence against the maker but not in his 
favour. 


Broadly speaking, a statement made by an accused to a Police officer may 
be proved against him under the Evidence Act if it is not a confession ; and 
even ifit is a part ofa confession it is admissible under section 27 of the 
Evidence Act if a fact is deposed to as discovered in consequence of the 
information. Section 162 of the Criminal Procedure Code does not disturb this 
position, 


‘Confessions’ are sub-species of ‘Statements’ and a species of ‘Admissions.’ 

The rule ‘generalia specialibus non deragant’? (ie. general words do not 
derogate from special), is applicable to the statements of accused person to the 
police and section 27 of the Evidence Act is applicable to such statements. 


The First Information Report against the accused is not a statement within 
the contemplation of section 162 of the Criminal Procedure Code, as itis not 
made in the course of an investigation. 


The first informations do not prove themselves and have to be tendered under 
one or other of the provisions ôf the Evidence Act. The usual course is for 
the prosecution to callthe informant and the first information isto be ten- 
dered as corroboration under séction 157 of the Evidence Act; but it could 
also be tendered in a proper case under section 32 (1) of the Evidence® Act, as 
a declaration as to the cause of the informant’s death, or as part of the infor- 
mant’s conduct (of the res gestae) under section 8. Theoretically, the defence 
could prove the information to impeach the informant’s credit under section 155 
or to contradict him under section 145 of the Evidence Act. 


*Criminal Appeal No. 284 of 1926, against’ the order of the Sessions Judge of 
Assam Valley Districts, i 


e 
(1) (1926) I. L. R. 4 Rang, 72. 
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_ A counter information laid against the complainant or his party by a mem- 
ber of the accused’s party who is not himself an accused, comes ander section 
154 of the Evidence Act and must be reduced. in writing and signed, 
and cannot come within section 162 of the Criminal. Procedure Code. 
Its admissibility depends upon the circumstances and must be decided under the 
Evidence Act. The Police cannot treat statements as information unless they 
are really received as such and come truly and properly within section 154. 


Section 162 of the Criminal Procedure Code though amended in the interests 
of accused persons abridges certain rights of an accused in the matter of evidence ; 
it would require express and compelling language to deprive an accused- of the 
right to shew that the moment he was challenged he gave the explanation on 
which he still relies. l 


Statements made by third parties to the Police in the course of their investi- 
gation can be used as corroboration under section 157 of the Evidence Act, or 
in contradiction under section 145 or to impeach credit under section 155 provided 
the person who made the statement is called as`a witness. This applies to the 
prosecution and to the defence indifferently under the Evidence Act. But 
section 162 of the Criminal Procedure Code enacts first that if such a statement 
is not recorded in writing it cannot be used in evidence in any circumstance or for 
either side or for any purpose : Maung Tha Din v. Emperor (t) and other cases ; 
secondly, if such a statement has been recorded in writing then it cannot be 
used for any purpose but one and that by the defence: Provided that the per- 
son who made it is called as a witness for the prosecution the defence 
may apply for a copy of the statement and if it be proved may use it 
under section 145 of the Evidence Act to contradict that witness. The two 
over-tiding considerations to be noticed in connection with section 162 are: 
(a) the section does not affect any statement as to the cause of death under 
section 32 (1) of the Evidence Act; (b) the section is dealing with ‘ statements’ 
—not with conduct in the sense of section 8 of the Evidence Act but with mere 
statements, l 


In the present case a complaint to a Magistrate was put in evidence to show 
that the accused party had been trying to interfere with certain land in the 
possession of Mokim aud there was other evidence that a similar interference 
with the rights of others had been attempted by the accused in the case of one 
Monu Fakir. The learned Sessions Judge in summing up stated as follows : 


/ “ This is the information given by Mokim of an occurrence alleged to have 
taken place three days before this occurrence. If this information and the 
evidence that Monu was driven out of the plot (L) is true it would shew that 
Basir Haji’s (aceused’s) party were capable of taking the aggressive” : 


Held, that it was necessary for the Judge if he let in those two pieces of 
evidence at allto explain most carefully to the jury that the jury were not 
entitled to take it that the accused had committed the offence charged because 
they had previously been found to have attempted to commit similar offences. 


All the accused were found guilty under section 302 read with section 149 
Indian Penal Code. The common object alleged was to prevent Kimu from erecting 


(1) (1926) I. L. R. 4 Rang. 72. 
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a hut upon his own land or to interfere with his possession. The three manders 
were all partwof the same transaction : 

Held, that it was unsafe to proceed upon the basis of section 149 Indian 
Penal Code. 


That the High Court could not uphold the convictions under section 302 
Indian Penal Code unless it could make‘a new finding for itself after going 
through all the facts. 

That three separate charges could have been employed in the present case. 

A single head of charge alleging offences under section 302 read with section 
149 Indian Penal Code, the offences mentioned in the charge having been come 
mitted against three different persons in the course of the same transaction, is 
illegal. Radka Nath Karmakar v. Emperor (1) followed. 


Appeal by the Accused. 


Conviction under section 302 read with section 149 of the 
Indian Penal Code. 


The material facts and arguments will appear from the judg- 
ment of Rankin J. 


Babu Debendra Narain Bhattacharjee for the Appellant. 


Babu Satindra Nath Mukerjee for the Crown. 


C. A. V. 
The judgments of the Court were as follows : 


Rankin, J :—In this case there are 5 appellants. They have 
been convicted by the learned Sessions Judge of the Assam Valley 
Districts sitting with a jury of seven. There had been a previous trial 
and the case was sent back by this Court to be retried. The jury 
on this occasion were unanimons. 

They have found all the appellants guilty under section 302 read 
with section 149 Indian Penal Code. Three of them have also 
been found guilty under section 302 by itself, while the other 
two have been found guilty under section 324. 

The fifth appellant Basir Haji is the father of appellants £, 3 
and 4 Azimaddy, Johiraddy and Rahimaddy. The second appellant 
Sayed Ali is a friend and neighbour. 

The occurrence took place between 8 and 9 A. M. on the 7th 
March 1925. According to the prosecution it took place at the 
S. E. corner of the patta land of one Kimu where it abuts upon 
some qs land of which Basir and Sayed Ali were wanting to get 
settlement from Government. According to the defence it took 
place to begin with on the E. of Kimo’ s land and upon the adjacent 
plot of 4#as land marked N. upon the plan. The prosecution story 


(t) (1922) I. L. R. §0 Cale. 94; 36 C. La J. 149. 
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CRIMINAL, is that Kimu was erecting a hut at the §. E. corner of his own land 
1046. when the accused with others came armed with spearfand /athis 
Azimad dy to prevent this and that when he called certain people who were 
m a in the field, an altercation commenced and the accused proceeded 


cite to attack Kimu’s party. Three people were killed undoubtedly 
Rankin, F. and others injured. : 

T The case for the defence is that the accused were proceeding 
to erect a hut on the Å4as land and that the complainant’s party 
attacked them. 

The individual acts of each accused are not really in doubt. 
The first appellant killed a man called Alimuddin with a spear. 
The second appellant killed Kalimuddin and the third killed 
Mokim in the like manner. The fourth appellant—a lad of about 
18 years—struck Yaruddin with a spear in the buttock. Basir who 
was armed with a Ram-dao struck Mukdum and cut his arm. The 
injuries of Yaruddin and Mukdum amounted only to simple 
hurt. 


Three passages in the: summing up are objected to by the 
learned vakil for the appellants and as the first two of these raise 
questions under section 162 of Criminal Procedure Code I will 
deal, with them first. 

The occurrence having taken place about 9 a.m, the First 
Information was given at the thana some five miles away at 12-30 
p.m. by Abdul Basir P. W. I. At 2-30 p.m. on the same day the 
first appellant Azimaddy laid-an information at another Thana 
accusing the complainant’s party. 


The learned Judge admitted this latter document in evidence. 
It is Ex.6. lt contains a statement that Basir Haji was beaten but 
that there was no injury. At the trial it was part of the defence 
case that Basir had considerable injuries wholly unexplained by 
the prosecution evidence. The learned Judge on this point and on 
others put Azimaddy’s information to the jury. It is said that this 
is contrary to section 162 of the Code. ° 


The other ‘passage to which the objection is taken explains 
itself. ‘On the-other hand against the theory that the posts 
were in the first place erected by the accused on the land 
to the east we have Sub-Inspector Prodip Roy Deka’s évidence 
that he found no trace of the erection of a house at the place 

- pointed out to him by the accused Basir Haji, and Sub-Inspec- 
tor ‘Uday Chand Sarma also says he found no trace of the erec- 
tion of a house at the place pointed out to him by the accused 
Basir Haji, and Sub-Inspector Uday Chand Sarma also says he 


~ 
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found no trace of house hf&ving been erected there though he reach- 
ed the place at 3 P. m. the next day”. This too is said to be con- 
trary to section 162 of the Code. | 

The learned vakil who appears for the prosecution contends 
that section 162 of the Code as it now stands has no applica- 
tion to the statement of the accused persons who are on 
` their trial. As regards the first of the two objections other 
points may arise—viz-: whether a First Information Report is 
within section 162 at all and whether if so this particular informa- 
tion laid at 2-30 p.m. was made to a Police Officer “in the course 
of an investigation” begun presumably at 12-30 on receipt of the 
prior information. 

Now the effect of section 162 of the Criminal Procedure Code 
as amended in 1923 has been the subject of much doubt and this 
is creating difficulty in the conduct of trials. There are unreport- 
ed cases in this Court in which section 162 has apparently been 
assumed to apply to statements made by the accused. I find 
however that in the High Courts of Patna, Lahore and Rangoon 
it has been held that statements by an accused are not within 
the section: King Emperor v. Maung Tha Din (x); Ranuun vy. 
The Crown (2); Jagwa Dhanuk v. King-Emperor (3). The first 
of these cases was decided by a Full Bench and the judg- 
ments including the dissenting judgment of Heald J. deal very 
fully with the arguments f7o and con. 


In my opinion these decisions are right and should be followed 
in this Court. In this Court it is settled law Qucen-Empress v, 
Jadub Das (4) that in spite of the generality of the language of 
section “161 of the Code, that section does not apply to an 
- accused. Both the context of section 162 and its contents 
point in the same direction. “ Any person” means guivis ex 
populo. tis unreasonable in view of the special law applicable 
to the statements of accused persons to the police to refuse to 
apply the well-established rule “generalia specialibus non dero- 
gant.” A contrary view involves an implied but complete repeal 
of section 27 of the Evidence Act. A clear and intelligible pur- 
pose can be collected from the section without involving 
any such consequences : viz, to prevent the statements of wit- 
nesses made before the police from being used by the prose- 


cution under sections 145, 155 and 157 of the Evidence Act. 


which sections are not confined eto criminal cases. Lastly, while 


(1) (1926) I. L. R. 4 Rang. 72» e (2) (1926) I. L. R. 7 Lah. 84. 
(3) (1925) I. L. R. 5 Pat. 63 (77). (4) (1899) I. L. R, 27 Cale, 295. 


$ 


257 


CRIMINAL. 


1926. 
wms 
Azimaddy 
Y. , 
Emperor. 





Rankin, F. 


258 THE CALCUTTA LAW JOURNAL. [VoL. XLIV. 





CrimiNate itis clear that section 162 though amênded in the interests of 
1990: accused persons does abridge certain rights of an accuset in the 
Aima i. matter of evidence, it would seem to require express and compelling 

o v language to deprive an accused of what is so often the main stay of 
Sou ca a good defence—the right to show that the moment he was challeng- 
Rankin, F. ed he gave the explanation on which he stillreltes. It is difficult 


Eiai E 


to.believe inthis as an amendment designed in the interest of 
accused persons ; while on the contrary view, it is comparatively 
easy to see that the rights of accused persons have been no further 
abridged than may well have been thought necessary for the pur- 
pose abovementioned. As this question has been thrashed out in 
the cases to which I have referred I prefer to put any further 
observations in the form of a statement of the law as I under- 
stand it. 

The first information report against the accused is. clearly 
not a statement within the contemplation of section 162 because 
it is not made inthe course of an investigation. Again section 
154 requires it to be signed: whereas statements within section 
162 are forbidden to be signed even when recorded in writing. 
It is usually putin by the prosecution which in any ordinary case 
has a duty to putitin. But however important first information 
may be they do not prove themselves and’ have to be tendered 
under one or other of the provisions of the Evidence Act. The 
usual course is for the prosecution to call the informant and for the 
first information to be tendered as corroboration under section 
157; but it could also be tendered in a proper case under sec- 
tion 32 (r), as a declaration as to the cause of the informant’s 
death, or as part of the informant’s conduct (of the zes gestae) 
under section 8. Theoretically, the defence could prove the 
information to impeach the informant’s credit under section r55 or 

a to contradict him under section 145. i 

Statements made by third parties to the police in the course of 
their investigation stand under the Evidence Act as follows :— 
They can be used as corroboration under section 157 or in con- 
tradiction under section 145 or to impeach credit under section 
15 provided the person who made the statement is called asa 
witness. This would apply to the prosecution and to the 
defence indifferently under the Evidence Act. But section 162 of 


= the Criminal Procedure Code enacts frs that if such a statement is 


"not recorded in writing it cannot be used in evidencein any cir- 
cumstance or for either side or forany purpose. This view of the 
section has been dissented from in oħe case at least in Madras but 
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it isin my opinion right” and it has been adopted by at least 
three High Courts: Maung Tha Din v. Emperor (1); Rakha v. 
The Crown ; (2) Emperor v. Vithu Balu Kharat (3). 

Secondly, if such a statement has been recorded in writing then 
it cannot be used for any purpose byt one and that by the defence. 
Provided that the person who made it is called as a witness for the 
prosecution the defence may apply for a copy of the statement and 
if it be proved may use it under section 145 of the Evidence Act to 
contradict that witness, 

Two over-riding considerations have to be noticed in connec- 
tion with section 162 (1) that the section does not affect any 
statement as to the cause of death under section 32 (1) of the 
Evidence Act ; (2) that the section is dealing with “ statement” 
not with conduct in the sense of section 8 but with mere state- 
ments. 

It sometimes happens that after the first information has been 
laid against the accused, a counter-information is laid against 
the complainant or his party by a member of the accused’s 
party who is not himself an accused. As this comes under section 
154 and must be reduced to writing and signed, it cannot in my 
opinion come within section 162. Whether it is admissible at the 
trial of the accused will depend upon the circumstances and must 
be decided under the Evidence Act. The police cannot of course 
treat statements as information unless they are really received as 
such and come truly and properly within section 154. 

Statements made by an accused belong to a class which the Evi- 
dence Act calls ‘‘ Admissions” (section 17, 18) and prima facie 
they are evidence against the maker but notin his favour. “ Con- 
fessions” are a sub-species of “ statements” and a species of admis- 
sions. Sections 24, 25 and 26 of the Evidence Act provide that in 
criminal cases confessions are irrelevant if they are induced by 
threat or promise, and are inadmissible as against the accused if 
made to a police officer,-or if made while the accused is in 
custody (unless made in the presence of a Magistrate). As section 
162 of the Criminal Procedure Code is only concerned with 
statements made to a police officer, I need only observe here that 
broadly speaking a statement made by an accused toa Police 
Officer may be proved against him under the Evidence Act if it 
is nota confession ; and even if it is a part of a confession it is 
admissible under section 27 if a faet is deposed to as discovered in 


(1) (1926) I. L. R. 4 Rang. 72. (2) (1925) 1. L. R. 6 Lah. t79 
(3) (1924) 26 Bom. L. R. 965. : : 


259 


CRIMINAL. 
1926. 
we 

Azimaddy 
v. 
Emperor. 





Rankin, F. 


260 


CRIMINAL. 


1926. 
hadt enai 
Azimaddy 
Ya 
Emperor. 


Rankin; F. 


THE CALCUTTA LAW JOURNAL. (Vou. XLIV. 


consequence of the information. In my ‘Opinion section 162 of the 
Criminal Procedure Code does not disturb this position. ° 

In the present case the two objections which I have referred to 
as made against the summing up of the learned Judge are not sus- 
tainable on this construction of section 162. Both statements are 
statements by an accused ; neither is a confession or part of a 
confession ; and one is an information recorded under sec- 
tion 164. 

There is however, a third objection to the summing up which 
is well founded. It appears that a complaint to a Magistrate was 
put in evidence to show that the accused’s party had been trying 
to interfere with certain land in the possession of Mokim and there 
was other evidence that a similiar interference with the rights of 
others had been attempted by the accused in the case of one 
Monu Fakir. I will not here consider the course of the case so as 
to enquire whether either or both pieces of evidence were relevant or 
were properly admitted at all. There seems in this case to be some 
reason for saying that they could not have been rejected. But the 
learned Judge in dealing with that matter says as follows :~ “This 
is the information given by Mokim of an occurrence alleged to have 
taken place three days before this occurrence (Ex.4 read). If this 
information and the evidence that Monu was driven out of the plot 
(L) is true it would show that Basir Haji’s party were capable of 
taking the aggreessive though they were numerically weaker having 
only 2 davis containing (according to Kimu) 20 or 30 houses, while 
in Kimu’s Samaj there were 25 or 30 baris, Now, it seems to me 
that it was necessary for the learned Judge if he let in those two 
pieces of evidence at all to explain most carefully to the jury that 
the jury were not entitled to take it that the accused had commit- 
ted the offence charged because they had previously been found 
to have attempted to commit similiar offences. The learned Judge 
has not only given no such direction but the direction which he had 
given must have been taken by the jury. as intended to be the con- 
trary, for he says that these previous circumstances would show’ 
that Basir Haji’s party were capable of being the aggressors. This 
makes it necessary for us to consider carefully the question whether 
certain of the charges upon which the appellants have been con- 
victed can be sustained. All the accused werc found guilty. under 
section 302 read with section 149. The common object alleged 
was to prevent Kimu from erecting a hut upon his own land or to 
interfere with his possession. If, therefore, there has been a mis- 
direction going to the question whith of these two parties was really 
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the aggressor that misdirection seems to affect vitally any conviction 
under séction 149. 

There is another objection to the conviction under section 149. 
Apparently in this part of the world the Courts think no more of 
killing three men in one charge than the accused persons are 
supposed to do of killing three men in one fight, and the form of 
charge which has been employed in this case can only be described 
as a charge of constructive multiple murder. It is clear that the 
proper way would be to have had three separate heads of charge 
and the law upon this subject was laid down in the case of 
Radha Nath Karmakar v. Emperor (x). It is however, plain that 
the three murders were all part of the same series of transactions 
and it isclear that three separate heads of charge could have been 
employed in the present case. The decision to which I have just 
referred was one in which in similar circumstances this Court 
thought it unsafe to proceed upon the basis of section 149 and it 
appears to me that unless this is a case where the Court will go 
through all the facts and make a new finding for itself, it is not a 
case in which itis possible for the Court to uphold the conviction 
against all these appellants under section 302 read with section 149 
Ido not think that it is reasonable or right for us to try this case 
on the paper book for ourselves as regards that particular point. 

Having come to that finding, the next question is as to the conse- 
quence of this finding upon the other charges. Three of the 
accused have been found guilty under section 302 by itself ; but if 
there be any doubt as to the spot upon which this fight began it is, 
at any rate, unsafe to say that those three appellants would not have 
had some case upon the question of private defence. It is quite 
clear on the facts of this case that they could not justify committing 
murder in the way they did under any right of private defence, and 
itis therefore, certain that they must be convicted under section 
304 (1). Their other convictions are set aside. We have consi- 
dered this matter carefylly as regards the sentence and we are of 
Opinion that it would be unjust to leave the sentence of transpor- 
tation for life without substantial reduction and, in our opinion the 
proper sentence for us to pass upon those three appellants. is the 
sentence of ten years’ rigorours imprisonment, under section 


304 (1). 
That leaves the case of Basir Haji and Rahimuddy who is the 


youngest of the three sons—apparently in the neighbourhood of 18 ` 


years of age. They have been convicted under section 324 and 


(1) (1922) I. L. R. 50 Cale. 94; 30 .C. L, J. 149. 
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until one settles the question whether there was some right of private 
defence it is difficult to say that the infliction of simple hurt may 
not have been justified. In their cases we are, therefore, faced with 
the alternatives of sending the case back for rétrial or setting aside 
their convictions and refusing te order a retrial. So far as the 
youngest son Rahimuddy is concerned, as his father and his elder 
brothers were engaged together upon this land dispute, a reasonable 
knowledge of human nature leads one to suppose that he had not very 
much chance of keeping out of it. So far as he is concerned, as he 
only inflicted a simple hurt, I do not find very much difficulty in 
setting aside the conviction against him and refusing to allow him 


‘to be retried. I have however, much more difficulty in the case of 
‘the father Basir Haji who is very probably, to put it no higher, the 


main source of'all the trouble. It is, however, I think, important 
to notice that if this case is tried again at this distance of time and 
after two previous trials it is almost inevitable that the third trial 
will be somewhat unjust. The witnesses must have forgutten much 
and the third trial would be, it seems to me, of a very difficult and 
doubtful nature. If I could have found any logical way of finding 
him guilty under section 3241 confess 1 should not have been 
particularly sorry ; but it seems to me that there is no logical way 
of finding him guilty under section 324 except by doing, what I for 
one refuse to do, what it would be difficult to do and what we should 
have todo in respect of all the appellants, namely, finding for 
ourselves on the paper book who was really the aggressive party and 
on.what exact spot. For these reasons all the convictions of Basir 
Haji and Rahimaddy will be set aside and, in the circumstances, 
we do not order a retrial. 


Duval, J. I agree. 


D. K. R. Appeal allowed : Convictions partly set aside : 
Sentences commutted. 
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= APPELLATE IVIL. 


Before Mr. Justice Panton: and Mr. Justice Graham. 


SAROJ RANJAN SINHA AND OTHERS 
v. 
JOY DURGA DASSI* + 


Contribution suit—Transaction between parties after the decision of the trial 
Court, if alte s the aspect of the case—Payment made in fraud of other 
co-sharers—Voluntary and gratuitous payment— Lawful? payment—Indian 
Contract Act (1X of 1872) Sees. 43, 69, 79 
Per Panton ¥: In a contribution suit the plaintiff is not entitled to get a 

decree upon a cause of action which arose only after the suit had been 

determined by the trial Court and before it was heard by the appellate Court 
and is totally different from that pleaded. 


Where a co-sharer ina putni taluq made payment of the arrears of rent to. 


the landlord in fraud of the other co-sharers in order to induce the landlord to 
resettle the tenure with him alone and then brought a suit for contribution 
against the other Co-sharers : 


Held, (per Panton F.)—that he could not recover contribution as the payment 
was not ‘ lawfully’ made within the meaning of section 7o of the Indian -Contract 
Act. 


Held, per Graham F, that as the payment has been found to be gratuitous and 
voluntary the plaintiff could not get any relief under sections 43, 69 and 70 of the 
Indian Contract Act. : 

Appeal by the Defendants. 
Suit for contribution. 


The material facts appear from the judgment of Panton J. 


Babus Brojo Lal Chakrabarty and Santimoy Mozumdar for the 
Appellants. 


Babu Dwarka Nath Chakravarti, Dr. Sarat Chandra Basak, 
Mr. Girija Prosanna Sanyal and Babu Indu Prokash Chatterjee 
for the Respondent. ° 
a CAY: 
The judgments of the Court were as follows : 


Panton, J: This is an appeal by the defendants in a suit for 
contribution which was instituted on the 6th December, 1927. 


*Appeal from Appellate Decree No. 789 of 1924, against the decree of B. G. 
Chatterjee Esq., District Judge of Nedia, dated the 22nd March, 1924, reversing 
the decree of Babu Jamini Kanta -Mukerjee, Subordinate Judge, Nadia, dated the 
26th August, 1922. ° l 
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Civit, The parties are co-sharers in a patni tahfy and the suit was in res- 
1926. pect to a sum of Rs. 3440 paid by the plaintiff to the landlord of 
wy 


the tenure on the 8th December, 1918. On this date the rent of 
the tenure was in arrears and in the previous month the latter had 
been sold. under the provision of Regulation VIIL of 1819. The 
mantel F- learned Subordinate Judge who tried the suit has found that 
i this payment was not, as the plaintiff alleged, a payment of arrears 
of rent made on behalf of herself and the defendants but a payment 
made in fraud of the defendants in order to induce the landlord 
to resettle the tenure with herself alone. On this finding the 
plaintiff could not recover contribution, since the payment was not 
“lawfully” made within the meaning of section 7o of the Contract 
Act ; and the learned Subordinate Judge rightly dismissed the suit. 
_ This was on the 26th August, 1922. 

An appeal was taken to the District Judge. By the time that it 
was heard the sale of the patnj tenure had been set aside and the 
landlord has sued the parties for arrears of its rent. In so doing he 
gave credit for the Rs. 3440 just now referred to and other sums, 
claiming the balance of rent due. The suit was decreed some 
time in the end of 1922 on an admission by the present parties. 
Mention has been made by the learned advocate for the respon- 
dent of a petition of compromise put in by them but it is not 
upon the record. 


Saroj Ranjan Sinha 
v 


Jey Durga. Dassi. 


This transaction changed, in the opinion of the learned District 
Judge, “ the aspect of the case altogether” ; and on the footing that 
the landlord “ gave credit for the said sum of Rs. 3440 paid by Joy 
Durga and with the consent of all the parties a decree for the 
balance was passed” has allowed the appeal and given a decree to 
the plaintiff. 

The transaction can however, have no bearing on the nature 
of the payment of the 8th December, 1918, which was the cause of 
action upon which the suit was founded; and the findings of the 
trial Court as to that nature have not been disturbed. The learned. 
Judge has, in effect, then, given the plaintiff a decree upon a cause 
of action which arose only after the suit had been determined 
and was totally different from that pleaded. Ido not think that 
the circumstance justified such an unusual course ; and for this 

` reason we set aside the judgment and decree of the District Judge 
. and restore that of the Subordinate Judge. 
The appellants will get their cogts throughout. 


° ` . Graham, J:-I agree. It was mentioned in the course 
of the argument ton behalf of the plaintiff respondent that the 
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money was paid in complidnce with a registered notice issued by the 
landlords to the tenants including the respondent Joy Durga. The 
trial Court found however that no such notice had been proved. 
"Neither the postal receipts, nor the acknowledgment receipts were 
_produced. The Subordinate Judge further found that Joy Durga 
paid the reits to the proprietor not because they were demanded 
by a notice as alleged, but because the proprietor would not 
- otherwise grant her settlement of the patni. The payment was 
made in circumstances practically amounting to a fraud on the 
co-sharer defendants and in order to serve the plaintiffs’ own interest 
only. The learned Subordinate Judge found therefore that it was 
gratuitous and voluntary, and that the plaintiffs could not invoke 
the aid of sections 43, 69 and 7o of the Contract Act. These find- 
ings have not been displaced by the Court of appeal below, and 
upon those findin.s the suit must fail. The position cannot, I 
think, be affecte l by what took place long after the institution of 
the suit in connection with the solenama and the decree based 
thereon. 


D. K. R Appeal allowed. 


Before Mr. Justice Suhrawardy, and Mr. Justice Graham, 


NANDA KUMAR DAS. 
J. 


EMDAD ALI AND OTHERS.* 


Possession— Waste land—Hogla, cutting of—Record of Rights—Indian 
Evidence Act (Iof 1872), section, 114-—Property incapable of possession— 
Presumption of possession—-Fudge of fact—Inference inconsistent with 
the case of either party. ` ° 


The waste land is to be considered in the possession of the person having 
title thereto. The cutting of Hogla a wild grass in a part of the country where it is 


*Appeal from Appellate Decree No. 1595 of 1924, with cross-objection, 
against the decree of Babu Sarada Kumar Sen Gupta, Subordinate Judge, rst 
Court, of Bakargunj, dated the 25th Magch, 1924, ‘modifying that of Babu Mahen- 
dra Nath Mukerji, Munsif, 1st Court of Perojpur, dated the goth January, 1923. 
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not supposed to be the exclusive property of afly one, is not an act of posses- 
sion or dispossession by any party. e 


The presumption arising from the record of rights attaches to the correctness 
of the entry therein. Under section 114 Evidence Act, in determining a quese 
tion of fact, the Court may presume the existence of certain things. The 
entry in the record of rights has only a probative value but the pre- 
sumption which the Court draws under section 114 Evidence Act, is a 
presumption of the existence of certain facts. 


Where the property in dispute is incapable of possession so long as no one 
else can prove possession it must be held to be in the possession of the rightful 
owner. 


A Judge is entitled as a Judge of fact to give due weight to the evidence 
adduced by the parties and to draw his own inference which may be incon- 
sistent with the case of either party. 

Appeal by Defendant No. 6. 

Suit for recovery of 44as possession on declaration of title. 


The material facts appear from the judgment. 

Babu Abinash Chandra Ghose for the Appellant. 

Mr. Gunada Charan Sen and Babu Prosanta Bhusan Gupta for 
the Respondents. | 

The judgment of the Court was as follows :— 

The defendant No. 6 has preferred this appeal which is limit- 
ed to plot Nos. 635 and 656. It is argued on his behalf that the esti 
mate of facts by the lower Court is not correct, that the Court has 
not given proper value to the presumption arising from the record 
of rights and that the suit is barred by limitation. 

Admittedly the plaintiffs are the stm howladars within whose 
nim howla are included the disputed plots Nos. 653 to 6 58. 
The defendants’ case is that they are the holders of osat nim 
howla under the plaintiffs’ nim howla and that the lands in suit are 
included within their niz osat howla. The lower appellate Court has 
found on an examination of the evidence and a consideration of the 
Ameen's map that these plots fall within the ### how/a of the plain- 
tiffs. On. this finding the plaintiffs are entitled to a decree. But then 
the learned Subordinate Judge goes on to determine the ques- 


-tion of limitation and to find whether the plaintiffs’ right in all 


these plots was barred. Onan examination of the evidence of 
possession he comes to the conclusion that the plaintiffs’ right to 


‘plots 655 and 656 isnot barred—the defendants having failed to 


prove possession beyond 12 years, with regard to the other plots 
the learned Judge found that the defendants had reclaimed those 
plots more than 12 years ago and therefore they acquired a limited 
interest adyerse to the plaintiffs. In this view he has passed a 
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® 
decree partly in favour of the plaintiffs and partly in favour of the 
defendants. The defendant No. 6 who is interested in plots 
6sc and 656 assails the findings of the lower appellate Court 
and urges that they are based not on the facts of the case 
but upon certain assumptions by the learned Judge. The 
learned Judge has found that all these plots were at one time 
jungly lands. At the time when the record of rights w.s 
prepared, namely, 1905 no tangible possession of these plots 
(655 and 656) was possible. The other plots were brought under 
cultivation before the preparation of the record of rights in 
which all these plots were entered as in the occupation of the 
defendants. The appellants however argue that it was the 
plaintiffs’ case that they were in possession of these two: plots by 
taking Aog/a from the jungle and as the plaintiffs asset acts of 
possession they are bound to prove such possession within 12 
years of the suit and the presumption of law that waste land is 
to be considered in the possession of the persons having title 
thereto should not be raised in their favours. With regard to this, 
the only act of possession alleged by the plaintiffs is the taking 
of kogla which also the defendants claimed to have done. Hagla 
is a wild grass and in that part of the country is not supposed to 
be the exclusive property of any one. The cutting of Aogla 
therefore is not an act of possession or dispossession by 
any party. The learned Judge is perfectly entitled as a Judge of 
fact to give due weight to the evidence adduced by the parties and 
to draw his own inference which may be inconsistent with the case 
of either party for it is the duty of the Judge to sift the truth and 
not to be pinned to the evidence of a party to the case in order to 
defeat the ends of justice. The learned Subordinate Judge therefore 
observes that no tangible possession of these plots was possible at 
the time of the preparation of the record of rights by which he 
means to say that it was jungle land which was not capable of 
possession in such a way as*to amount to dispossession of the per- 


son having title thereto. 

It is next argued that the learned Subordinate Judge hag not 
given due effect to the presumption available to the defendant by 
virtue of the entry in the record of rights and is wrong in holding 
that that presumption is to be overridden by the legal presumption 
of possession. This argument is based upon a somewhat mis- 
conceived idea of the presumpfion arising from the record of 
rights and that arising under section 114 Evidence Act. Under 
the record of rights the presumption attaches to the correctness 
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of the entry therein. Under section i in determining a ques- 
tion of fact the Court may presume the existence’ of certain 
things. The entry in the record of rights has only a probative 
value but the presumption which the Court draws under section 
114 Evidence Act, is a presumption of the existence of certain 
facts, There is therefore no clash of presumptions in a case of 
this kind ; and in determining the title of the plaintiffs the Court 
is entitled to hold that so long as no one else can prove possession 
and the property is incapable of possession, it must he held 
to be in the possession of the rightful owner. The finding of 
the lower appellate Court being that the defendant reclaimed 
these plots within 12 years of suit, this point as well as the point 
of limitation both fail. l 

There is a cross-objection filed on behalf of the plaintiff 
respondents. They claim a declaration from Court of their nim 
howla title to the plots in suit. It has been found by the lower 
appellate Court that the plaintiffs’ nim howla title is not denied and 
that the defendants, being the plaintifs tenants, have by adverse 
possession acquired a limited interest which I understand to be the 
interest of tenants as against their landlords (the plaintiffs) in plots 
Nos. 657, 658, 653 and 654 The learned vakil who appears for 
the appellants does not seriously contest the plaintiffs’ right to 
get the declaration prayed for by them. But he says that there 
are other parties interested in these plots and such a declaration 
could not be made in their absence We think that the plaintiffs 
are entitled to the declaration asked for whatever its effect may 
be. Let the plaintiffs’ nim howla right in all the properties in suit 
be therefore declared. 

The next ground urged on behalf of the cross-objectors is that 
there is the defendants’ own evidence that the four plots in which 
their claim for 44as possession has been dismissed were brought 
under cultivation within 12 years. A portion of the evidence is read 
to us but we are not in a position in second appeal to say that the 
evidence relates to these four plots and not to the other two plots 
655 and 656 which have been decreed to the plaintiffs. This is a 
matter which should have been taken and urged in the lower 
appellate Court as it depends upon the application of the. entire 
evidence on the record. | 

The result is that the appeal fails and the cross-objection suc- 
ceeds in part. In the circumstagces we make no order as to costs. 


D. K. R. Appeal dismissed : Cross-objection partly allowed. 
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Before Sir William Ewart Greaves, Knight, Judge, and 
Mr. Justice Panton. 


SRIMATI BHABA SUNDARI alias TARA SUNDARI 
J. 


RAM KAMAL DUTTA* 


Admissibility—Indian Evidence Act (Iaf 1872), Section 92-—-Morigage suit— 
Oral evidence to prove satisfaction of mortgage debt by part payment and 
remission of the balance. 


Ina mortgage suit oral evidence is admissible to prove that the mort- 
gage has been satisfied not merely by payment in full of the amount 
which was due thereon but by part payment and remission of the balance : 
Jagannath v, Shankar (1) dissented from. . 


Appeal by Defendant. 
_ Suit on a mortgage bond. 
The material facts appear from the judgment of Greaves, J. 


-~ Babus Romesh Chandra Sen and Jitendra Kumar Sen Gupta 
for the Appellant. ia 


Mr. Gunada Charan Sen and Babu Nagendra Nath Bose for 
the Respondent. 


The judgments of the Court were as follows : 


Greaves, J: Thisisan appeal by the defendant in a mort- 
gage suit. The mortgage bond was executed by the defendant’s 
husband; who has died and the defence taken was that the mort- 
gage had been discharged by a payment of the principal sum of 
Rs. roo which was due thereon and that the interest which was due 
has been remitted by the plaintiff. The first Court dismissed the 
suit accepting the story of the defendant but the lower appellate 
Court has decreed the suit for what remained due on the 
mortgage holding that the evidence tendered by the defendant to 
show satisfaction by payment of: Rs. roo and by remission of the 
interest was not admissible having regard to the provisions of the 
Indian Evidence Act. In our opinion, the evidence is admissible 


* Appeal from Appellate Decree No. 1032 of 1923, against the decree 
of E. Milson Esq, District Judge of Noakhali, dated the 18th December,” 
1922, reversing that of Babu M L. Mukherji, Munsiff, and Court of 
Lakhmipur, dated the 6th July, 1924. 

(1) (1919) L. L. R. 44 Bom. 55. 
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Civin. to show satisfaction of the mortgage _ in the manner alleged by 
1925. the defendant. We have been, referred to two ‘decisions, ofe of the 
Stimatt Bhaba Bombay High Court in Jagannath v. Shankar (1), and the other in 
Bint G. P. Mallappa v. Matun Waga Chetty (2). There is no doubt that 


Ram Kawial Dutta. the decision in Jagannath v. Skangar (x) supports the view taken by 

as the learned District Judge, namely,that the evidence tendered by the 
Greaves, Fe. : : ae Sog 

st mmm defendant on this point was not admissible. But sitting recently 

l with Mr. Justice B. B. Ghose I had an occasion to consider the 

Bombay deçision and the view we arrived at was that despite that 

decision it was open.to the mortgagor to prove that the mortgage 

had been satisfied not merely by payment in full of the amount 

_which . was. due thereon.but by part payment and remission of the 

balance:- That case is not repcrted and unfortunately. we have not 

been able to refer to it- -But I still adhere to the ‘view. expressed 

therein and this being so, we think that the learned ‘District 

Judge was wrong in holding that the evidence tendered by the 


defendant was not admissible. 


The result is that the decree of the lower appellate Court is set 
aside and the case is sent. back to that Court in order that the 
‘learned Judge i in that Couirt may arrive ata decision after consider- 
ing the evidence given by the defendant as to the satisfaction 
of the mortgage by payment of Rsi roo and remission of the 
interest due on the mortgage and may finally dispose of the 
appeal. 


- Costs of this appeal will abide the result. 
‘Panton, J: I agree. 


D. K. R, Appeal allowed : Case remanded. 
(1) (1919) I. L. R. 44 Bom. 55. l (2) (1918) I. L» R. 42 Mad. 41. 
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Before Sir William “Ewart Greaves, Knight, Judge, and 
Mr, Justice stoi 


KHETRA MOHUN GHOSH AND ANOTHER 
g. ° 


LAKHI KANTA PAL AND OTHERS,* 


Occupancy right, acquisition of—Chakran lands held under a service tenure— 
_, Bengal Tenancy Act (VIII of 1885)5, sections 19, 181—Rent recovery Aci (X of 
1850) Se 6—Chakran land, proof of—Statements contained in documents of 
“ title of third parties, inadmissibility of—Oral evidence, admissibility of. 

If occupancy rights were acquired in chakran lands held under a service 
teriure before 1885, they were protected under section 19 of the Bengal 
Tenancy Act. Under section 181 of the Bengal Tenancy Act, they cannot be 
acquired after the passing of the Act. : 

The provisions of section 181, Bengal Tenancy Act, relate to the preven- 
tion of the acquisition of occupancy rights in service tenures during the conti- 
nuance of the Act itself and they do not affect the rights acquired as under 
the provisions of section 6 of Act X of 1859. 


Sitikanta Roy. Bipradas (1) and Ramkumar v. Ram Newaj (2) followed. 
“The principle is applicable whether chakran lands are of a private nature 
as well as those which are of a public nature. 
Satyendra v. Krishna Set (3) distinguished. 
Appeal by Defendants. 


The plaintiffs brought this suit for possession of certain land 
on establishment of their tenancy right therein. Their case was 
that the land in suit appertained to the chakran landof defen- 
dant No. 3 which he held under a service tenure under a 
zemindar ; that the land was resumed by the landlord on the 
surrender by defendant No. 3 and the landlord leased the same 
to the present plaintiffs. The Court of first instance found 
that the lands were chakran lands, that the defendants had 
been in occupation thereof since the year ‘1851 but that no 
occupancy rights had been acquired having regard to the nature 
of the land. This was affirmed by the Subordinate Judge on 
appeal. From that decision the defendants preferred an appeal to 
the High Court. 


*Appeal from Appellate Decree No. 1107 of 1923, against the decree 
of-Babu Atul Chandea Banerji, Subordinate Judge, 2nd Court, of Howrah, 
dated the 12th February, 1923, affirming that of Babu Rajendra Lal Chakrabarty, 
Munsiff, rst Court, of Howrah, dated the goth January, 1920. 

0) (1918) 27 C. L. J. 556. . (a) (1904) I. L. R. 31 Cale. 1021, 
~ (3) (1920) 25 C. L. J. 185. 
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Dr. Bijan Kumar Mukerji (for Babu Rupendra Kumar Mitter) 
for the Appellants. s 


Dr. Radka Benode Pal, Babus Bhupendra Krishna Bose and 
Hem Kumar Bose for the Respondents. 


The judgments of the Court ‘Were as follows : 


Greaves, J :—This is an appeal by the defendants against a 
decision of the Subordinate Judge of Howrah confirming a deci- 
sion of the Munsif. The suit out of which this appeal arises was 
brought by the plaintiffs for possession of certain land on establish- 
ment of their tenancy right therein. The plaintiffs’ case was that 
the land in suit appertained to the chakran land of defendant No. 
3 which he held under a service tenure under a zemindar ; that 
the land was resumed by the landlord on the surrender by 
defendant No. 3 and that they were leased by the landlord to the 
present plaintiffs. The plaintiffs say that failing to obtain possession 
of the land leased to them they were forced to commence these 
proceedings. 


Two contentions were urged before us on behalf of the appel- 
lants. First of all, they say that the lands were not chakran lands 
but #tskav lands of defendant No. 3, and that they had acquired 
occupancy rights in these lands by cultivating them as raiyats for 
a period of over 70 years, and secondly, they contended that even 
if tbe lands were chakran lands and not niskar lands they had 
acquired right of occupancy by their possession for the neces- 
sary period. The findings of both Courts were that the lands 
were chakran and that the defendants had been in occupation 
thereof since the year 185: but that no occupancy rights had 
been acquired having regard to the nature of the land. The 
appeal has been argued before us on behalf of the appellants 
on two grounds. First of all, it is stated that the decision that 
the lands were chakran and not niska has been arrived at by the 
admission of inadmissible evidence that’ is of statements con- 
tained in the documents of title of third parties and the second 
point js that occupancy rights can be acquired in these lands even 
if they are chakran lands, So far as the first point is concerned, 
clearly we think the documents exhibits 2 A and 2B were inadmis- 
sible but we think that the oral evidence was clearly admissible 
apart from the documents themselves. It is urged, however, 
before us that it is impossible for usto say in second appeal 
how much weight was attached hy the lower appellate Court to 
the inadmissible evidence and that in any case the matter should 
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be referred back to that Court for consideration of the oral 
evidence ex@luding the documents complained of. But having 
regard to the view we take on the second point it is not neces- 
sary to definitely decide this contention. So far as the second 
point is concerned the conclusion I have come to is that occu- 
pancy right can be acquired in chakran lands and that such rights 
have been acquired by defendant No. 2 in the lands in suit and 
consequently, the appeal must succeed on this ground. Under the 
provisions of section 181 of the Bengal Tenancy Act occupancy 
rights could not have been acquired if such rights had accrued after 
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Greaves, F. 


the passing of the Act itself. But these rights were acquired long ° 


prior to 1885 and they are, in my opinion, protected by the provi- 
sions of section 19 of that Act. It was suggested that the provi- 
sions of section 181 govern the provisions of section 19 but the 
view I take is that the provisions of section 181 relate to the 
prevention of the acquisition of occupancy rights during the conti- 
nuation ofthe Act itselfand that they do not affect the rights 
acquired as under the provisions of section 6 of Act X of 1859. 
That section provides that “every raiyat who has cultivated or 
held land for a period of r2 years has a right of occupancy in the 
land so cultivated or held by him” and in my opinion, by virtue of 
of that provision the appellants have acquired rights of occupancy 
in the land. It is contended before us on behalf of the respondent 
that the appellants and their predecessors-in-interest were not 
raiyats but were in the position of under-raiyats under the holder 
of the chakran lands. But I confess that this argument does not 
appeal to me and it certainly was not given effect to in the 
two cases to which I shall presently refer which seem to me to 
govern the decision in this appeal. These two cases are Sittkanta 
Roy v. Bipradas Charan (1) where it was held by this Court 
that under circumstances that seem to me similar to those now 
before us rights of occupancy can be acquired under Act X of 
1859 and were not taken away by the provisions of section 181 of. 
the Bengal Tenancy Act. The second case is that of Ram Kumar 
Bhattacharya v. Ram Newaj Rajguru (2) where it was held that 
rights of occupancy might be acquired by a tenant eyen in 
chowkidari chakran lands under section 6 of Act X of 1859. In 
the judgment in that case the argument that the tenants there were 
tenants at will and not in the position of raiyats was considered 
and discarded and accordingly, in my opinion, unless we are 
prepared to hold that these decisions are wrong and refer the 


(1) (1918) 27 C. L. J, 556. (2) 1904) I. L. R. 31 Cale. 1025, 
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Givin. matter toʻa Full Bench the appeal is concluded thereby. I am 
ioak not. -prepared to say that these decisions are not Gorrect and 
eye s a ® Ld s 
Khetra Mohun Ghosh accordingly, in my opinion, the appeal is concluded thereby. 


‘Phere is, however, another argument which was raised on 
behalf of the -respondents and it is this that these two decisions 
Greaves, J. relate to chowkidari chakran lands and that the same principles 

pa do not apply to chakran lands which are-of a private and 
not of a public nature. But I feel difficulty in distinguishing 
between the rizhts acquired in respect of chakran lands which 
are of.a private nature and those acquired in respect of chowki- 
dari. chakan lands which are of a public nature. We think, there- 
fore that the principles of these two cases govern this appeal. 
Wee are, however, pressed by two further decisions of this Court. 
The first of these cases is that of Jafarruddin Saha v. Kumar 
Jaminiballav Sen (1) but I do not think that any reliance can 
be placed on that decision for the purposes of the appeal 
now ‘before us. No particulars are given in the judgment 
itself and the report itself is defective in that they are not 
stipplied in the statements of the case which should have 
accompanied the report. Whether the rights in that case were 
acquired after the passing of the Bengal Tenancy Act or before 
under Act X of 1859. I cannot gather from the report and so 
no reliance can be placed on the case for the purposes of over- 
ruling the two decisions to which we have referred. 

Then -comes the case of Satyendra Nath Banerjee v, Krishna- 
sakha Kar (2) in which it would appear that Mr. Justice 
Mookerjee, who delivered the judgment of the Court bas receded. 
from the position which he took up in the case reported in Ram 
Kumary Ram Newaj (3) to which judgment he was a’ party. 
But-here again the decision did not really turn on that point but 


De 
Lakhi Kanta Pal. 


e—a 


° on the question of‘limitdtion: Accordingly, we do not think that 
we can take’that decision as really differing from the decision in 
Ram Kumar v, Ram Newaj (3). . 
i “For the reasons, therefore, which I have indicated I think that 


the appeal’ must succeed and the decree of the lower appellate 
Court Set aside and the suit dismissed with costs in all Courts. 

` Panton, J. I agree. 

D. K. R. l Appeal allowed. 


* (1) (1988) 28 C. L. J. 249. ° (2) (1920) 35 C. L. J. 185. 
i (3) (1904) I. L. R. 31 Calc. 10321. 
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Before Mr. Justice Cuming and Mr. Justice B. B. Ghose. 


BHUBAN MOHUN BASAK AND OTHERS 


7. 


CHAIRMAN OF THE MUNICIPAL COMMISSIONERS 
OF THE DACCA MUNICIPALITY.* 


Assessment—Bengal Municipal Act (II B. C. of 1884), Sees. 102, 103, 113, 279 
(3), 281.—~New assessment, meaning of—Question of fact—Constructien 
of a document, when a question of law—Fresh valuation and fixing 
of percentage—Omission to determine percentage after new valuation, 
effect of—Privy and water tax, by whom payable-—Person wrongly 
assessed—~Remedy—Sutt in Civil Court, when maintainable.—‘Persons 
in -the same interest'—Civil Procedure Code (Act V of 1908) 01.7. &. 


On the 28th June, 1922, the commissioners of the Dacca Municipality 
passed a resolution that the general revision of the assessment of holding 
be undertaken. Valuation was duly made and accepted and new assess- 
ment was made. There was no change in the percentage charged on the 
valuation : 


Held, (Per Curium) that the determination of the meaning of the expres- 
sion ‘assessment’ in the above resolution was a question of fact and could not 
be raised in second appeal. 


Per B. B. Ghose, ].: The expression ‘ construction’ as applied to a document 
includes two things—jirst, the meaning of the words; and secondly, the effect 
which is to be given to them. The meaning of words is a question of fact in 
all cases. The effect of the words is a qusstion of law. 


Per Cuming, ].: Under section 102, Bengal Municipal Act, the rate fixed 
continues unchanged and is to be considered as the rate for the year unaltered. 


There is no provision in the Bengal Municipal Act which provides that 
every time there is afresh valuation there must be a formal meeting of the 
commissioners to fix the percentage even thongh the commissioner intend the 
same percentage to continue. It is open to them by not holding any meet- 
ing to levy the rate atthe old rate of percentage on the new valuation. 


Per B, B. Ghose, J; When once the percentage is determined that will 
continue in force for each su¢ceeding year so long as it is not altered in the 
manner provided in section 102 Bengal Municipal Act. Hence if there is tto 
intention to rescind or alter the percentage which has been once fixed, it is not 
necessary that the commissioners should at a meeting determine that the same 


*Appekl from Appellate Decree No. 474 df 1925, against the decree df 
R. F. Lodge Esq, District Judge of Dacca, dated the 24th November, 1924, 
affirming that of Babu Rebati Ranjan Mukerjec, rst additional Munsiff uf Dacca, 


dated the 26th May, 1924. . 
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& 
CiviL. percentage on the valuation shoald remain in force. The percentage should be 
i945: determined after a new valyation. á 
wP 


Bhuban Mohun Per Curiam: There is nothing illegal in assessing an owner to pay privy 
Basak and water tax, 


Chaltman of the Per Cuming, J: Any person „wrongly assessed may seek his remedy by 


Municipal Commis- applying to the commissioners under section 113 Bengal Municipal Act. 


f th ; ; “ , 
gael as haan Until the aggrieved person has exhausted the remedies which the Bengal 


——. Municipal Act provides he cannot invoke the assistance of the Civil Court. 


Per B. B. Ghose, |: In the present case the plaintiffs who were fouad 
liable to pay the rates by the Municipality, were not ‘persons in the same 
interest, within the: meaning of O. 1. R. 8 of the Code of Civil Procedure, with 
persons who might have been illegally rated, if there were any such. 


Appeal by the Plaintiffs. 


Suit brought against the Chairman of the Municipal Com- 
missioners of Dacca for a declaration that the new assessment 
made by the Dacca Municipality which was brought into force 
for the year 1923-24 was null, void, illegal and s/fra vires and 
that there was no Municipal tax payable for 1923-1924. 


The material facts will appear from the judgment of Cuming, J. 


Sir Benode Mitter and Babu Bhupendra Chandra Ghose for 
the Appellants, 


Mr. B. L. Mitter, Advocate General and Babu Prokas Chandra 
Pakrast for the Respondents. 


C. A. Vv; 


‘The judgments of the Court were as follows : 


December, 14, Cuming, J: This appeal arises out of a suit brought by 

j => one Bhuban Mohun Basak on his own behalf and on behalf 
of the ratepayers of Dacca against the Chairman of the Munici- 
pal Commissioners of Dacca for a declaration that the last 
assessment made by the Dacca Municipality is null, void, illegal 
and ultra vires and that there is no municipal tax payable for the 
years 1923-24. He also prayed for a permanent injunction to 
restrain the Municipality from realising the taxes. 


>- 


His case was briefly as follows: 


On the 28th June 1922 the commissioners passed a resolution 
that the general-revision of the assessment of holding be under- 
taken without delay as it was overdue. In pursuance. of this 
resolution an Assessor was appointed to value the holdings and 
also an Assistant Assessor. Valuation was duly made and 
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& 
accepted and the new assessment was made. There was no Civit. 
change in the percentage charged on the valuation, which remained 1925. 
as it was before. This assessment was brought into force for re 
are , Bhuban Mohun 
the years 1923-24. The plaintiff complained that the assessment Basak 


was illegal for the following reasons,: ists chine 

(1) That the resolution of 28th June was illegally passed, Municipal soil 
the objection if I understand it rightly being that an amendment a i 
and substantive motion were put at the same time. 

(2) That no percentage was fixed before the assessment and 
that under the resolution the commissioners cannot assess any 
tax without first fixing the percentage. 

(3) That Government and Railway buildings have not been 
properly assessed and many holdings have not been assessed at all. 

(4) The Assistant Assessor had no power to assess any 
buildings. 

(5) The privy and water tax being payable by the occupiers 
assessment of the owners to pay it is illegal. 

(6) That assessment of privý and water tax of houses let when 
the occupier was living elsewhere was illegal. 

(7) That the assessment made being on a different basis is 
illegal. 

(8) That as the money realised by the assessment exceeded 
the expenditure by Rs, 1,040,00 it was illegal. 

A number of issues were framed. 

The trial Court for reasons which it is unnecessary to specify 
found against the plaintiff and dismissed his suit. 

The plaintiff appealed to the District Court where he was 
equally unsuccessful. He now appeals to this Court. 

His ground of appeal numbers some 20 but the following points e 
only have been urged. 

(x) The meeting of the 22nd June 1922 resolved that there 
should be a new assessment and this means that there should be 
both valuation and the fixing of the actual percentage, 

(2) The percentage at which taxes are to be levied must be 
fixed before the valuation or rating list is prepared and that 
whenever there is a fresh valuation there must be a fresh fixing of 
percentage. 

(3) That it is illegal to assess the water and privy tax on 
owners. aa 

(x) The whole of the argument here centred round what did 
the commissioners mean when in their resolution they resolved : 
that there should be a fresh a$sessment. Did they mean both 


Cuming, F. 
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valuation and fixing of the ‘percentage or did they mean only a 
valuation of holdings. 

Sir Binode Mitter for the appellant contends they meant 
both valuation and percentage and that as they have not fixed the 
percentage the assessment is» illegal. The learned Advocate- 
General contends that “assessment” was used loosely by the 
commissioners to mean “ yaluation.” It seems quite clear to 
me that what the commissioners resolved to do at their meet- 
ing and what they meant in their resolution by the expression 
“ Assessment” is a question of fact. The lower Court of appeal 
has found that by the expression ‘“ Assessment” they meant a 
valuation of the holdings. In second appeal we cannot go behind 
this finding of fact unless it can be argued that it is based on 
no evidence. There is however no suggestion in any of the 
20 grounds of appeal that this finding of fact was come to with- 
out any evidence and in these circumstances the appellant cannot 
be allowed toargue that it was not. It cannot be said that the 
determination of the point depends on the construction of any 
document. The document on the construction of which it is con- 
tended that the point depends is merely the record of the 
proceedings of the commissioners and what we are concerned 
with is what the commissioner mean by their resolution. It is 
not suggested that the record of the proceedings is inaccurate or 
that it does not represent what the commissioners resolved. This 
disposes of the appellant’s first contention. ` 

(2) The decision onthe second point requires the consider- 
ation of certain sections of the Municipal Act viz, section 96, 
section 97, 97-A, section r1o2 and section 103. Sir Binode Mitter 
contends that the commissioners have not complied with section 
103 of the Act and hence their action is illegal. Section 103 
runs as follows : 


As soon as possible after the percentage at which the rate is to 
be levied for the next year shall have ‘been determined under the 
last preceding section the commissioners shall cause to be 
prepared a valuation and rating list which shall contain the 
following particulars * * * * * * (f) amount of rate pay- 
able for the year (g) amount of quarterly instalment. 

Section 102 which is referred to in this section provides that at 
a meeting to be held before the close of the year next preced- 
ing the yearto which the rate Will apply the commissioners shall 
determine the percentage on tke valuation of holdings at which 
the rate shall be levied and the percentage so fixed shall remain 
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in force until the order of the commissioners determining such 
percentage® shall be rescinded and until the commissioners at a 
meeting shall determine some other percentage. Sir Binode 
Mitter argues that if section 102 and section 103 are read together 
itis clear that the valuation and rafing list can only be prepared 
shortly after a meeting has been held to fix the percentage and that 
as no such meeting was held after the valuation was made the assess- 
ment was illegal. I do not think that this is necessarily the inter- 
pretation to be placed on these sections. Section ro2 provides that 
once a percentage has been fixed it shall remain in force until 
rescinded or until the commissioners ata meeting determine some 
other percentage at which the rate will be levied from the next year. 
The reasonable interpretation to be put on this section then is 
that the rate fixed continues unchanged and is to be considered 
as the rate for the year until altered. It might be said that by 
implication the rate is to be considered as fixed each year at 
the same rate until changed and this although there is no 
formal meeting to do so. The commissioners by holding no 
meeting to change it by implication fixed the rate at the old 
rate. There is no provision in the Act which provides that every 
time there is a fresh valuation there must be a formal meeting 
to fix the percentage even though the commissioners intend the 
same percentage to continue. 


It no doubt might be argued that the commissioners should 
after they have made a valuation take into consideration the per- 
centage rate and consider how much money they require and 
therefore what the rate should be. No doubt if the Municipality 
was properly managed as a business concern should be, this 
would be done, but the fact that it has not been done does not I 
think render the assessment invalid. I do not think reading the 
Act as a whole that it is required that whenever a fresh valuation 
is made the commissioners must hold a meeting to fix the 
percentage. I think it is*open to them by not holding any 
meeting tolevy the rate at the old rate of percentage on the new 
valuation. 


(3) The last point to be dealt with is the privy and 
water tax. l 


It seems to be the case of the appellant that the privy and 
water tax is payable by the occupier and it is illegal to assess 
owners to privy and water tax. Section 279 (3) provides that 
the water rate shall be paid byethe occupier and section 28r 
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4 
Civit. provides that such occupier may recover 1 share from the 
e 
1925. owner. 
puikas Maka Section 282 provides that when the house is unoccupied the 
Basak owner will pay 3% rate. Section 312 provides that if the house is 


Chairman of the Occupied by more than one tenant severally it shall be lawful for 
Municipal Commis- the commissioners to recover the rate from the owner. With 
sioners of the Dacca . 

Municipality. regard to privy tax the provisions are more or less similar. It 1s 
Cuming, Ș. thus clear that in some circumstances the owner and in other cir- 
— cumstances the occupier is liable. There is therefore nothing 
illegal in assessing an owner to pay privy and water tax. It may be 
however that the owner is wrongly assessed in some cases while\in 
other circumstances the assessment is legalfor it cannot be said 
that in no circumstances is the owner liable. The Municipality may 
owing to ignorance of the facts assess the owner where they 
ought to assess the occupier and vice versa. The aggrieved person 
has his remedy under section 113 which provides -that a per- 
son who disputes his liability to be assessed may apply to the 
commissioners under section 1t3 Clearly this was the remedy 

open to the plaintiff of which he did not avail himself. 





Until the aggrieved person has exhausted the remedies which 
the Act provides he cannot invoke the assistance of the Civil 
Courts. This point is also decided against the appellant. 

The result is the appeal fails and is dismissed with costs. 

B. B. Ghose, J.: I agree. The first point argued in the appeal 
that the resolution of June 28, 1922, of the commissioners was 
not given effect tois based on the ground that there has not 
been a revision of ‘‘ assessment” of holdings but only a valuation. 
This depends upon the meaning of the word “ assessment” as 
used in the resolution. The Court of appeal below has held 
that the word is not necessarily of wider import than the word 
“ valuation.” Itis argued that this is a question of construction 
and may be raised in second appeal. The expression “construction” 
as applied to a doctiinent includes two’ things—first, the meaning 
of the words ; and secondly, the effect which is to be given to them. 
It is well settled that the meaning of words is a question of fact 
in all cases. The effect of the words is a question of law. This 
distinction between the meaning and the legal effect of expres- 
sions used must be always borne in mind. This question cannot 

- therefore be raised in second appeal. Moreover as the learned 
District Judge points out the Words “ assessor’ and “assessment” 
have been rather loosely used ig the Municipal Act itself. 

The second and most important question is whether the valua- 
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tion and rating list prepared under section 103 is null and void, as 
the procddure prescribed in section 102 of the Bengal Municipal 
Act has not been followed. Section roz provides that the com- 
missioners ata meeting, before the close of the next preceding 
year to which the rate will apply, shall determine the percentage on 
the valuation of holdings at which the rate shall be levied, and the 
percentage so fixed shall remain in force until that order is rescinded 
or some other percentage is determined. This seems to imply 
that when once the percentage is determined that will continue 
in force for each succeeding year so long as it is not altered in the 
manner provided in the section. It follows that if there is no 
intention to rescind or alter the percentage which has been once 
fixed itis not necessary that the Commissioners should at a 
meeting determine that the same percentage on the valuation 
should remain in force. Stress, however, is laid upon the opening 
words of section 103 by Sir Binode which runs as follows, “ As 
soon as possible after the percentage at which the rate is to be 
levied for the next year shall have been determined under the last 
preceding section......” and it is contended that this provision shows 
that a valuation and rating list cannot be prepared unless the percen- 
tage is determined under section roz after a new valuation; and 
Sir Binode further argues that it is necessary that this should 
be done in order to ascertain the gross amount of taxes to be levied 
after a revaluation. It appears to be quite reasonable and proper 
that the percentage should be determined aftera new valuation. 
But the question is whether the omission to do so renders the 
preparation of the valuation and rating list null and void. It 
seems to me upona consideration of the relevant sections in the 
Act that the passage relied on is only for the purpose of instruc- 
tion and guidance of the commissioners in order to enable them 
to ‘give notice in due time of the rates to be levied for the next 
year, orin other words, as directory only. No time is fixed for 
doing the act, and no imperative language is used that there 
should be afresh determination of the percentage on a revalua- 
tion, and there is the provision that if there is no fresh determina- 
tion, the percentage previously fixed shall remain in forge. The 
Omission to fix a percentage after the revaluation did not operate to 
the prejudice of any person, as the old rate continues. Under 
these circumstances, in my opinion, the omission to hold a meeting 
does not carry with it the conséquence of nullification of the 
preparation of the list under section 103. 


With regard to the third point relating to the water and latrine 
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tax, the plaintiffs are not, in my opinion,“ entitled to maintain the 
suit. It has been found that these plaintiffs are liable to pay the 
rates. They are not persons in the same interest, as provided in 
order 1, rule 8 of the Civil Procedure Code, with persons who might 
have been illegally rated, if there are any such. If the rating on 
the plaintiffs is excessive that is hota matter for the Civil Court 
to revise. The appeal should therefore be dismissed with costs. 


D. K. Appeal dismissed. 


R. 


Before Mr. Justice Cuming and Mr. Justice B. B. Ghose. 


HARENDRA KUMAR BOSE AND ANOTHER 
U. 


KHEMADA KINKAR RAY AND or#eErs.* 


Khas possession—Occupancy right ~ Devolution—Bengal Tenancy Act (VII of — 
1885), section 26—Occupancy raiyat found toleave an heir—Suit, main- 
tainability af—Scope of suit. 


A suit brought for khas possession based .on the provisions of section 26 of 
the Bengal Tenancy Act fails as soon as it is found that the occupancy raiyat 
died leaving an Heir, 


It is not necessary for the Court to decide who is preferential heir or 
whether there has been abandonment and base its decision upon the same. 


_ ACourt of appeal cannot make a new case and decree the appeal on the 
ground of abandonment which was not pleaded nor any evidence gone into the 
question. 


Appeal by Defendants Nos. 5 and 6. 

‘Suit for recovery of A4as possession of two-thirds share of cer- 
tain landon the allegation that the. occupancy raiyat died with- 
out leaving an issue. 


*Appeal from Appellate Decree No. 2436 of 1923, against the decree of Babu 
X. B. Gupta, Subordinate Judge, 6th Court, of Dacca, dated the 2oth July, 
1923, modifying that of Babu Woopendra Chandra Ghose, Munsiff, ist Court, 
joDacca, dated the 26th July, 1922, m 
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The material facts will appear from the judgment of B. B. CiviL. 
Ghose, J 1925. 
Sh nil 


Babus Jyoti Prasad Sarbadhikary and Profulla Chandra Nag Harendra Kumar 
for the Appellants. Bose 


Ve 
Mr. Amarendra Nath Bose and Babu Jatinath Ghose for the pg nkar 
Respondents. pics 


The judgments of the Court were as follows : 


B. B. Ghose, J:—This appeal by defendants Nos. 5 and6 December, 16. 
arises out of a suit for recovery of AZas possession of 34rd share of 
certain land on the allegation that one Mukta Sundari was an 
occupancy raiyat and that she had died without leaving any issue. 
The plaintiff was the owner of 2/3rd share of the land and defend- 
ants Nos. 5 and 6 were the owners with regard to the remaining 
share. The suit was based on the provisions of section 
26 of the Bengal Tenancy Act on the ground that the occupancy 
raiyat had died without leaving any heir. The defence of defen- 
dants Nos. 5 and 6 was that they were the heirs of the occupancy 
raiyat and the plaintiff was not entitled to &as possession. 

In the course of the trial in the first Court it was contended 
that defendants 5 and 6 were not her heirs under the Hindu Law 
but there were some distant kinsmen or heirs who were the preferen- 
tial heirs. The learned Munsiff held that whether the defendants 
Nos 5 and 6 were her heirs or her distant kinsmen need 
not be decided. He held that so long as there were heirs of 
Mukta Sundari existing the plaintiff as landlord had no right 
of re-entry. In that view he only declared that Mukta Sundari 
had no permanent or heritable right to the land in suit, a right 
which was pleaded by the defendants, but dismissed the plain- 
tiff’s suit for 2#as possession. 


On appeal by the plaintiff the Subordinate Judge found that 
Mukta Sundari did not die without leaving any heirs. But he 
held that this property ` was clearly an Ayautuk Stridhan of the 
lady and as such defendants Nos. 5 and 6 who were said to be 
her brothers grandsons were not preferential heirs, but the pre- 
ferential heirs would be her husband’s relatives. He further 
found that these husband’s relatives were not in occupation of the 
land and there was non-payment of rent and that these two facts 
coupled together amounted to an abandonment of the holding by: 
the legal heirs. In that view fe passed a decree for kas posses- 
sion in favour of the plaintiff, to the extent of his 34rd share. 

On appeal by defendants Nos. 5 and 6 it is contended on their 
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behalf. that it was not open to the Subordinate Judge on appeal 
to make a new case for the plaintiff and decree the appeal on 
the ground of abandonment which was never -pleaded nor was 
any evidencé gone into on that question. It is also urged that 
the defendants are always entitled to plead the right | of a 
third party in-order to ‘defeat the plaintiffs claim. 


It is contended on behalf of the respondents that on the 
finding that the holding has been abandoned by the real tenants 
who are the legal heirs of Mukta Sundari, the judgment of the 
lower appellate Court should be supported. 


It seems to me that. the Subordinate Judge was annals wrong 
in deciding the case on the question of abandonment. The 
Munsiff was quite right in his decision that as soon as it was 
found that Mukta Sundari had died leaving an heir the suit of the 
plaintiff should fail and it was not necessary for him to decide who 
would be the preferential heirs -whether defendants Nos. 5 and 6 
or some third persons. ‘The decision of the Subordinate Judge i is 
therefore entirely erroneous and must be set aside. 


The appeal is therefore allowed and the ‘decree of the Munsiff 
restored with costs in this Court and in the lower appellate 
Court. 

Cuming, J :—I agree. 


D. K, R. Appeal allowed. 


Vor.. XLIV. ] -KIGH GouRT. 
APPELLATE CRIMINAL 


Before Sir Charu Chunder Ghose, Knight, Judge, and Mr. 
i Justice. Duval. 


BHARAT PATRA AND OTHERS 
Y. 


THE KING EMPEROR.* 


Insanity of accused—Sessions trial—Accused showing signs of insanity after 
the commencement of trial—Procedure—Criminal Procedure Code {Act V 
of 1898), section 465. l 
After,the commencement of a Sessions trial one of the accused R showed 

signs of insanity. His surety and pleaders gave him up on the evening 

of the 2nd day of trial. The Sessions Judge asked the jury to observe R 

closely in Court and to form their own conclusions as to whether he was a 

person of unsound mind ornot. The trial proceeded. No evidence whatever was 

led on that point. At the end of the trial the jury gave the verdict that R was 
not of unsound mind: 


Held, that the procedure adopted was wrong. The Judge ought to have 
put tothe jury asa preliminary issue to be tried by them as to whether or 
not the jury were satisfied that R wasa person of unsound mind. This ought 
to have been done the moment the question of the insanity of R was raised. 
On that point evidence should have been given or required as to whether 
R was a person who could stand his trial and was ina position to understand 
the proceedings which were going on in Court. 


Appeal by the Accused under section 410 of the Code of Crimi-. 


nal Procedure. o 


The five accused were charged under section 366 of the 


Indian Penal Code. : 
The facts may be briefly stated as follows : 


On the 4th May, 1925, Anna Dasi a married Bania girl aged 
17 or 18 years living in Kalikatala thana Matla went to pick up 
cowdung. The prosecution story was that the five accused 
suddenly came and carried her away by force. She was gagged 
and taken from one place to another. Her husbant_ res- 
cued her from one Kunja’s house. After her rescue she was 
again abducted and again rescued. There was enquiry and the 


accused were committed to the Sessions. After the commence- , 


ment of the’trial one of the aecused Radha Nath showed signs 


d 
*Criminal Appeal No. 742 of 1925, against the order of G. N. Roy Esq, 
2nd Additional Sessions Judge of 24 Paaganas, dated the 28th October, 1925. 
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of insanity. This was the accused in respect of whom the 
appeal before the High Court was admitted. His cf@se was 
summeđ, up by the Sessions Judge in these words: ‘“ The case 
of Radhanath is peculiar. He was given up by the surety and 
his pleader on the ground that he was showing signs of insanity. 
Ordinarily when there is reason to believe that a person is of 
unsound mindand unable to enter into his defence the question 
for decision is whether he is of unsound mind. If. heis his trial 
has to be stayed. The man is kept under observation and expert 
evidence is taken. It was not possible to follow this procedure 
because the fact was brought to our notice after the trial was 
begun and then it was not clear that he was really of unsound 
mind, incapable of making his defence. I decided to let the trial 
go on and asked you to observe him. He has spoken up when 
the witnesses were giving evidence and he was examined after the - 
case for the prosecution’ was closed. He also spoke to us after 
the pleaders had their say.’ Undoubtedly he is suffering from 
some disorder of the mind but it does not appear to me that he is 
unable to understand the proceedings. It is for you to judge 
that. If you consider however that he-is of unsound mind and 
incapable of making his defence you will say so. etc. etc.” 


At the end of the trial the verdict of the jury was given in 
these words: 


“ Court. Have you considered the case of Radha Nath Mandal 
viz, whether he is of unsound mind and unable to conduct his 
defence. 

Foreman of the jury: We do not consider him unsound in 
mind.” The accused were then convicted and sentenced to rigor- 
ous imprisonment for 334 years. Hence this appeal 


Babu Sures Chandra Talukdar for the Appellant. 
- Mr. Khundkar (Deputy Legal Remembrancer) for the Crown. 


' The judgment of the Court was as follows: 


The appellant in, respect of whom the appeal was admitted is 
named Radha Nath Mandal. It appears that after the trial had 
commenced this particular ‘accused Radha Nath showed signs of 


' insanity. The learned Judge’s attention being drawn to the fact, . 


because of what was observed by him in Court and because of 
the fact that the surety of Radha,Nath and his ple&ders had 
given him up on the evening of the second day of trial, he asked 
the jury to observe closely Radh Nath in Court and to form their 
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own conglusions as to whether Radhanath was a person of unsound CRIMINAL 
mind or not. The trial proceeded and in the end the jury gave t926. 
their opinion that they did not consider.that Radha Nath was a per- plac Pa 
son of unsound mind. ar ae D 

It appears to us however that atcording to the provisions of sec- T>e King-Emperor 
tion 465 Criminal Procedure Code the learned, Judge ought to have e 
put to the jury as a preliminary issue to be tried by them as to i 
whether or not the jury were satisfied that Radha Nath was a per- v 


son of unsound mind. This ought to have been done the moment 
the question of the insanity of Radhanath was raised. On that 
point evidence-should have been given or-required -as to whether 
‘Radha Nath was a person who could stand his trial and was‘in a 
Position to understand the proceedings which were going on in 
Court. No evidence whatever was led on that point, and although 
we are not unmindful of the fact that the learned Judge did put to 
the jury the question of the insanity of this particular accused, 
it was not put in the way and form required by section 465 Crimi- 
‘nal Procedure Code. We feel therefore that we have no other 
alternative but to set aside the conviction of and the sentence 
passed on the accused Radha Nath Mandal and to direct that the 
matter should go back to ‘the learned’ Judge to try the issue 
referred to above before a ‘fresh jury, ln the event of the jury 
being of opinion that Radha Nath is a person of unsound mind, 
further proceedings in the case against Radha Nath should be post- 
poned and the jury discharged in terms of section 465 Criminal 
Procedure Code... If. however on the other hand the jury. are of 
opinion that Radha Nath is a person of sound mind and is perfectly 
able to. understand the procéedings against him, then the trial 
should go on. l 


D. K. R. - Appeal allowed: Case sent back. ° 
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APPELLATE CIVIL Ne 


Before: Sir Nalini Ranjan ee Knight, Judge, and 
Mr Justice Panton. — 


MAHIM CHANDRA GUHA 


Civil. 
1926. , v. 
Sarya 
Mareh 30: NABA CHANDRA CHOWDHURY.* 


Evidence on commission—Cessation of the cause for taking evidence On com- 
_mission atthe time of hearing~ Witness living within the jurisdiction 
of the Court at the time of hearing—Application for his examination in 

Court, rejection of—Admissibility of the evidence on commission—Consent 

of the opposite party—Court’s discretion—Civil Procedure Code ere V 

- of 1908) Order 26 R. 8 (a) & (b). 

Evidence taken on commission shall not be read as’ evidence in’ the suit witli- 
out the consent of the party against whom the same is offered, unless the party 
shows that he was beyond the jurisdiction of the Court at the time when the 
evidence was going to be read in Court. Under cl.{b) of O. 26 R. 8 of the Code of 
Civil Procedure, the Court may dispense with proof of any of the circumstances 
mentioned in clause (a) and allow the evidence taken on commission being 
read as evidence in the suit notwithstanding proof that the cause for taking 
such evidence by commission had ceased at the time of reading the same. The 
Court has the discretion and the exercise of that discretion must appear from 
the record. 


In a suit brought at Chittagong, the-plaintiff applied for his examination on 
commission at Rangoon. It was granted and he was examined on interroga- 
tories and cross-interrogatories. When the suit became ready for hearing the 
defendant applied for examination of the plaintiff in Court and summons was 
issued and served on the plaintiff at his ordinary place of residence in the district 
of Chittagong but he refused to accept the summons. Subsequently a num- 

» ber of'applications were put in by the defendant. Under Court’s order the costs 
of the plaintiff’s travelling deposited. But the plaintiff did not appear and 
his evidence taken on commission was admitted „in evidence although there 
was no consent of the defendant to the same, At the time of hearing the plain- 
tiff was at his ordinary place of residence in Chittagong: 


Held, that the evidence taken on commission cannot be read as evidence 
in the case against the defendant under the provisions of order 26 r, 8 (a) 


Appeal by Defendant No. 12. 
me The material facts will appear from the judgment. 


“Appeal from Original Decree No. 247 of -1924, against the decree of Babu 
° Asutosh Ghose, Subordinate Judge, 1st Court” of Chittagong, dated the 13th 
May, 1934. 
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Sir Benode Mitter and Babu Narendra Kumar Das for the 


Appellants. 


Mr. Sarat Chandra Roy Chowdhury and Babu Chandra Sekhar 
Sen for the Respondents. 


The judgment of the Court was as follows : 
This appeal arises out of a suit to enforce a mortgage bond. 


The property belonged to the defendant No. 12. On the 
13th September, 1916, he executed a conveyance of the property 
in favour of certain persons who are represented by defendants 
Nos. 1 to 11; and onthe same day those defendants executed a 
mortgage of the property to the plaintiff. On the 4th November 
1916, the mortgagors executed a lease of a portion of the pro- 
perty for a term of 3 years in favour of the defendant No. 12. 


. The case.of defendant No. t2 is that though he executed the 
conveyance, there was an arrangement between him and the other 
defendants that the latter would hold the property in trust for him, 
borrow money to pay off his debts, and release the property to the 
defendant. No. 12 after the debts were paid off, and that as the 
defendant, as pleader, had conducted a number of suits for the 
plaintiff (among others a Wakf case which lasted for about 90 days 
for which Rs. 9,000 was due to him as fees), it was arranged that 
the amount due to the defendant No. 12 on account of his fees 
would be set off against the interest payable to the plaintiff on 
the mortgage. 

The Court below decreed the suit and the defendant No. 12 
has appealed to this Court. 

So far as the execution and .consideration of the mortgage 
bond are concerned, we. must accept the findings of the Court 
below upon the points, and no contention has been raised 
before us with regard to them on behalf of the appellant. With 
regard to the arrangement between the defendant No. 12 and the 
defendants Nos r to rr get up by the former, the Court below 
held that it was quite unnecessary to. decide on what terms and 
conditions the conveyance was executed, and that “it might be 
that it was executed under the circumstances spoken of by the 
defendant and the terms and conditions as between the defen- 
dant and the defendants r to 4, and the predecessors of defendants 
Nos. 5 to rr were such as narrated by the defendant. But 
I cannot understand how that wotld affect the plaintiffs claim 
based on the mortgage bond,” as the plaintiff was not privy to or 
acquiesced in the arrangement set up. 
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Civil: "+ Its contended” however-on behalf of the appellant that the 
1926, question whether there was an agreement to set off-the interest 
etal r 
Mahim Chandra R the mortgage against the fees. alleged to be dueto defendant 
Guha No. r2 has not been properly tried and for this reason. The 
Naba Chandra Plaintiff applied for commission for his examination at Rangoon. 
Chowdhury. It was granted, and he was examined on interrogatories and cross- 


interrogatories. This was in January, 1923. When the case became 
ready for hearing the defendant wanted to. have the plaintiff examin- 
ed in Court and summons was issued on him. It appears from the 
peon’s report that he refused to accept the summons. The sum- 
mons was served at Dhurung—his ordinary place of residence in the 
district of Chittagong. A number of petitions was subsequently 
put in by the defendant No. 12. in the Court below praying that the 
plaintiff might be “examined in Court. ‘The. last application was 
made on the 22nd April 1924. The Court thereupon ordered the 
plaintiff “to. appear before the Court if defendant deposits the 
costs of his travelling”. On the 3rd May, the defendant deposited 
Rs. 2. The case came on for hearing on the 5th May, when again 
the defendant put ina petition praying that the plaintiff might be 
examined in Court. That petition was rejected the deposition of 
the:plaintiff taken on commission was admitted in evidence, and 
the suit was decreed. . - 

“Order 26 Rule 8 Civil Procedure Code provides that “ Evi- 
dence, taken.. under a commission shall not be read as evidence in 
the suit without the consent of the party against whom the same is 
offered unless (a) the person who gave the evidence is -beyond the 
jurisdiction of the Court, or dead or unable from sickness or in- 
firmity. to attend to be personally examined, or exempted from 
personal ‘appearance in Court, oris a Civil or Military Officer of 
Government who.cannot, in the opinion of the Court attend with- 
out detriment to. the public service, or (b) the-Court in its discre- 
tion ‘dispenses with the proof of any of the circumstances. mention- 
ed in clause (a) and authorises the eVidence of any person: being 
read as evidence in the suit, notwithstanding proof that the cause 
for taking such evidence by commission has’ ceased at the time 
of reading the same”. 

‘There was no consent of the defendant to the evidence of the 
plaintiff taken on -commission - being read against him. On the 
contrary the defendant all along-insisted upon the presence of the 
plaintiff in Court. That being $0 it was for the plaintiff to show 
that he was beyond the jurisdiction of the Court at the time when 
the evidence was going to be read -in Court. There is no such 
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evidence. On the contrary one of the witnesses for the plaintiff said 
that the plaintiff was at home (i. e., at Dhurung in Chittagong) on 
the day the’ witness was examined. In these circumstances the 
evidence taken on commission under the law could not be read 
as evidence in the ‘case against the.defendant.' We may refer to 
the case of Bon Behary v. Satish Kanta (1) where the Judicial 
Committee observed: “ Evidence taken on commission should 
only be permitted to be used where the witness is proved to be too 
ill or is absent or for other sufficient reason.” 


It is contended by the learned advocate for the respondent 
that although that is so, the Court has the power under clause 
(b) of order 26 Rule 8 to dispense with the proof of any of the 
circumstances mentioned in clause (a), and allow the evidence 
taken on commission being read as evidence in the suit 
notwithstanding proof that the cause for taking such evidence 
by commission has ceased at the time of reading the same The 
Court no doubt has the discretion, but the question is whether 
the Court exercised that discretion in the present case. No 


reasons are stated and having regard to the laxity of practice - 


with regard to evidence taken on commission being read as 
evidence in the Mofussil Courts it is very likely that the Court 
allowed the evidence to be read without applying its mind to the 
maiter, and without exercising its discretion. At any rate it does 
not appear from the record that the Court did exercise its discretion 
in the matter. In these circumstances we think that the evidence 
taken on commission could not properly be read in Court. 


It is pointed out on behalf of the respondent that the Court 
below has disbelieved the evidence of the defendant as to the 
agreement set up by him. That is true. But the evidence of the 
plaintiff taken on commission was on the record, and it is difficult 
to say how far the Court was influenced by the evidence of the 
plaintiff taken on co mmission. 


It is to be observed that apart from the evidence of the 
plaintiff himself there is no other evidence to contradict the evi- 
dence of the defendant on the point. ° 

In these circumstances we think that the case should go back to 
the Court below in order that the plaintiff may be examined in 
Court. Ifthe Court after considering the evidence of the plain- 
tif and other evidence in the case is of opinion that the agree- 
ment set up by the defendant No. 12 viz, that the amount of 


(1) (1923) 39 C. L. J. 165. 


2g1 
Ervit. 
1926. ` 
Mahim Chan 'ra 
Guha 
Y. F 
Naba Chan"ra 
Chowdhury. 


= 


202. 
CIVIL“, 


1926. : 
Neen? 


Mahim. Chandra 


Guha 
Te- 
Naba Chandra,- 
_ Chowdhury. 


(OAND Sb RRE tps nae were 


THE CALCUTTA LAW JOURNAL. [Von XLIV. ; 


fees payable to the defendant No. os would: be set off , against 
the interest payable to the plaintiff, is proved, then “the amount 
decreed by the Court below will be reduced to such sum as 
the Court may find not exceeding Rs. 13,906-14-4 at which: 
this appeal has been laid. If no such agreement is proved, then 
the decree of the lower Court will stand. Costs of. this appeal 
abide the result. 


D. K. R Appeal allowed : Case remanded. 


r vA Ee o ee 
+ 


ganhe 


Vot. XLIV.] HIGH COURT. 
& 


Before Sir Babington Bennett Newbould, Knight, Judge, and 
Mr. Justice Graham. 


JOGESH CHANDRA BANERJEE AND ANOTHER 
g °* 
HAYDER ALI AND OTHERS.* 


Cause of action—-Purchaser of residuary share of an estate at revenue sale— 
Arrangement between co-sharers. 


A purchaser of a residuary share of an estate ata revenue sale is not affected 


by any arrangement which the other co-sharer had made before the sale. 


In a suit for declaration of plaintiffs’ title and for joint possession against 
co-sharers who were in exclusive possession of different portions of the land 
of the estate, the defendants did not traverse the plaintiffs’ allegation as to 
their cause of action arising from their individually refusing to allow them to 
take possession of the separate parcels of land which were the subjects of 
separate suits : 


Held, that as the cause of action was based on the fact that where the 
plaintiffs tried to take possession of the land which was the subject of one 
suit they were resisted by the defendants in that suit, it was not based on 
any concerted action of the other proprietors which took place before the 
auction purchase ina revenue sale. 


Appeal by the Plaintiffs. 
Suit for declaration. 


Dr. Sarat Chandra Basak and Babu Jitendra Kumar Sen Gupta 
for the Appellants. 


Dr. Bijan Kumar Mukerjee and Babu Raj Kumar Chakravarty 
for the Respondents. 


The following judgment was delivered: 


In 1914 the residuary share of an estate was sold at a revenue 
sale and the plaintiffs purchased the rights of the auction-pur- 
chaser. They were unable to get possession of any portion of 


the estate as purchaser of this share. They then brought 8 suits ' 
for declaration of their title and for joint possession against 


co-sharers who were in exclusive possession of different portions 
of the land of the estate. At the trial the main issue between 
the parties was whether the separate shares entered in the Collec- 
torate Register were recorded as separate accounts under section 


#Appeals from Appellate Decrees Nos..631 to 637 of 1923, against the decrees 
of E. Milson Esq, District Judge of Noakhali, dated the 18th September, 1922, 
reversing those of Babu Nagendra Kumas Bose,- Munsiff, „ist Court Sundwip, 
dated the 3oth June and gth October, 1920. 
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ro or under section rr of Act XI of 1859. The plaintiffs’ conten- 
tion was that separate accounts were opened under section 10 which 
relates to separation of shares held incommon. The contention of 
the defendants in each suit was that the separate accounts were 
opened under section 11 which*relates to the separation of shares 
consisting of specific portions of land. On this issue the plaintiffs 
succeeded and obtained decrees in the first Court. On appeal 
the lower appellate Court though upholding the decision of the 
Munsiff onthe main issue decreed the appeals and dismissed 
the suits on the ground that they were not maintainable. I 
should mention that they only appealed in 7 of the suits, as one 
had been compromised in the first Court. 


In our opinion the lower appellate Court has misunderstood 
the nature of the cause of action on which the plaintiffs based 
these suits. Thisis to some extent due to the unsatisfactory way 
in which the plaintsfhave been prepared. The plaintiffs’ real cause 
of action is set out in paragraph 5 of the plaint. Butin para- 
graph 9 where they give the date of the cause of action they gave 
the dates of three different events which are independent of the 
cause of action set out in paragraph 5. The plaintiffs’ real cause 
of action was that when they attempted to take possession by vir- 
tue of their purchase of each particular piece of land which was 
the subject of a separate suit they were in each case resisted by the 
defendants to the suits. These defendants in each suit are the per- 
sons who have been recorded as possessing the land in the Record 
of Rights prepared at the last Survey Settlement. In discussing 
the cause of action the first error to which the lower appellate 
Court has fallen is to confuse the defaulting proprietor with the 
plaintiffs’ predecessor. Itis obvious that when he refers to the 
plaintiffs’ predecessors he means the defaulting proprietors who 
owned the residuary share of the estate before the revenue sale. 
But they were not the plaintiffs’ predecessors. The predecessor of 
the plaintiffs was the actual auction-purchaser and he admittedly 
never had any possession delivered by the Collector after his pur- 
chase at the revenue sale. The lower appellate Court seems to 
think that the plaintiffs’ cause of action arose at sometime un- 


- known when the co-sharers of the estate by mutual arrangement 


divided the land among themselves so that each held certain 
specific land as representing his respective share. But this could 
not be the plaintiffs’ cause of action as they, having the rights of 
the purchaser at the revenue sale, were unaffected by any arrange- 
ment which the other co-sharers had. made -before the revenue sale. 
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The effect of this mutual Srrangement between the co-sharers was 
that they ewere individually possessing separate plots of land and 
individually asserting independent title to the land. At the 
trial they did not traverse the plaintiffs’ allegation as to their cause 
of action arising from their individually refusing to allow them to 
take possession of the separate parfels of land which is the subject 
of a separate suit. It was in fact traversed in one written state- 
ment only, that in suit 745 but even there the contention was not 
pressed at the trial and no issue was framed on this point. On 
the facts as alleged in the plaint and not disputed the plaintiffs 
have good cause of action against each separate set of defendants 
in each suit. Their cause of action was based on the fact that 
when they tried to take possession of the land which was the 
subject of one suit they were resisted by the defendants in that suit. 
Their cause of action was not as the lower appellate Court seems 
to hold based on any concerted action of the other proprietors 
which took place before the auction purchase. In fact there was 
no evidence given at the trial on either side to show that there had 
been any combination by the plaintiffs‘ co-sharers to prevent their 
taking possession. On the pleadings there was separate cause of 
action and there has been no splitting up of joint cause of action. 
We think it would have been better if in each of these suits the 
other co-sharers had been joined as proforma defendants and the 
matter decided in their presence. But that was a defect of non- 
joinder to which no objection was taken at the trial and it is not 
fatal to the plaintiffs’ suits. It is merely in the present case a formal 
objection since it has not been shown that any of the co-sharers have 
been in any way prejudiced by their non-joinder in any of these 
suits. We hold therefore that the ground on which the suits have 
been dismissed was not established and that the suits as framed 
were maintainable. We think that the defects in the plaints were 
to some extent responsible for the mistake which has been made 
by the learned District Judge and we take that into consideration 
in respect of the order which we make as regards costs. 

We decree these appeals and we set aside the judgment and 
decrees of the lower appellate Court dismissing these suits. The 
judgment and decrees of the Munsiff are restored in zofo in respect 
of each of these suits. The parties will bear their own costs in 
this and in the lower appellate Court. 


A. T. M. Appeals allowed.’ 
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Before Mr. Justice Cuming, and Ma. Justice B. B. Ghose. 


BENI MADHAV CHAUDHURY 
P. 


MAHARAJADHIRAJ SIR BEJOY CHAND MAHATAP 
BAHADUR.* 


Appeal—Bengal Tenancy Act (VIIL of 1885), Sec. 153—Assessment of rent. 

Where it was stated in the plaint that the rent payable was thirteen annas for 
the lands in suit and a declaration was asked for that the existing rent was thir- 
teen annas and there was no prayer for assessment of rent on the allegation 
that the rent payable by the tenant was not ascertained : 


Held, that the suit was not for assessment of rent within the meaning of 
section 153 of the Bengal Tenancy Act: Lala Dhanukdhari v. Baburam 6) 
distinguished. 


Appeals by the Defendant. 
Suits for rent. 
The material facts appear from the judgment of 


Chakravarti, J: This is an appeal by the plaintiff and arises 
out of asuit brought by him for assessment of fair and equitable 
rent for the lands in suit on the ground referred to though not 
stated in section 30 clause (b) of the Bengal Tenancy Act and 
after assessment of fair and equitable rent for a decree for rent pay- 
able for the years 1324 to 1327. The defence of the defendants was 
that no relationship of landlord and tenant existed between 
the parties and secondly that the rent ought not to be varied or 
enhanced. 

The Court of first instance Hea three issues—first whether 
there was any relationship of landlord and tenant between the 
parties, secondly, what was the jama and whether the rent was 
liable to be enhanced and if so, what should be the enhanced 
rate. The third issue was a general issue as to the relief to which 
the plaintif was entitled. The trial Cotirt upon the evidence 
decided the first issue against the plaintif and held that no 


Letters Patent Appeals Nos. 42 and 43 of 1925, against the judgments of 
Mr. Justice Chakravarti in Appeals from Appellate Decrees Nos. 676 and 753 of 
of 1923, dated the 18th March 1925, reversing those of Babu Nalini Mohan 
Banerjee, Subordinate Judge of Bankura, dated the 2nd and roth November, 


"1922, affirming those of Babu Kumudbandhy Sen, Munsiff, znd Court, at Bishnu- 


pur, dated the 31st May, 1922. 
(1) (1909) 10 C. L. J. 629. r 


Vou. XLIV.) HIGH COURT. 


relationship of landlord and tenant was established by the plain- 
tiff. In teat view the Court of first instance refrained from decid- 
ing the other issues in the case. 

There was an appeal by the plaintiff to the Subordinate Judge 
which was dismissed on the ground that the learned Munsiff who 
decided the case was vested by the Government with special 
powers as'contemplated by section 153, clause (b) and the claim 
in the suit being under Rs. 50 no appeal lay to him, as there was no 
question as indicated in section 153 which would bring the case 
within the exceptions. 


In this appeal on behalf of the plaintiff the learned advocate for 
the plaintiff appellant contended that an appeal to the Subordinate 
Judge was competent, because section 153 contemplates only 
cases for rent. The section runs as follows: "An appeal shall not 
lie from any decree or order passed whether in the first instance 
or dn appeal, in any suit instituted by a landlord for the recovery 
of rent where”? * * * * Itis unnecessary to quote the other 
part of the section for the purpoSe of the point raised. It was 
contended that this was not a suit for rent simølicita but it was 
a suit where assessment of fair and equitable rent was prayed for 
and then recovery of rent so assessed was prayed and that if it 
was not a suit for rent as contemplated by section 153, but was a 
suit which in addition to being a suit for rent was alsoa suit for 
assessment of rent section 153 clause (b) would be no bar. I have 
had the plaint read out to me and I find that the plaint clearly states 
in paragraph 6 the ground on which the assessment of rent is prayed 
and then there is a prayer for recovery of rent. The question 
therefore is limited to this—was it a suit for rent as contemplated in 
section 153 or was it a suit for assessment of rent, and also 
for rent. It was contended by the learned vakil for the respondents 
that although there was a prayer for assessment of rent it was a 
suit for rent, because the plaintiff wanted to recover rent after 
assessment of fair and equitable rent. 

I think an appeal should not be held to be barred unless it 
comes within the express limitation*’provided by the statute. I do 
not see any reason why the section_should be held to apply t the 
present case, because there may be suits for rent where no 
assessment of rent is claimed. If the section is limited to the 
latter class of cases it seems to me the words of the'section 
“unless in either case the decree or order has decided a ques- 
tion relating to title toland or to some interest in land as between 
parties having conflicting claims thereto, ora question of right to 
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enhance or vary the rent of a tenant or a question of the amount 
annually payable by a tenant” would be appropriately eapplicable 
to a suit for rent where the questions as contemplated are in the 
words quoted. It may be observed that ina suit for assessment of 
rent, the question of right to enhance the rent is involved in the 
suit itself. In the case of Zala Dhanukdhari Lal v Baburam 
Ahir (x1) Mr. Justice Stephen sitting with Mr. Justice Chatterjee 
held that a suit where a prayer for assessment of rent was added to 
the prayer for recovery of rent was not a suit for rent within 
the contemplation of section 153. The learned Judges say in the 
course of their judgment “‘that the suit is therefore for assessment of 
rent independently of the prayer for recovery of rent from the defen- 
dant No. x.” I think that reasoning is quite applicable to the 
present case Here also there was a prayer for assessment of rent 
although ultimately there was the prayer for recovery of rent after 
assessment of rent. In this view it seemsto me _ that .the 
appeal was competent and ought to have been tried by the learned 
Subordinate Judge on the merits. If the learned Subordinate Judge 
finds that the defendants are tenants under the plaintiff it would 
then be his duty to discuss the other questions which arise in 
the case. 

In this view I think the case ought to go back so that the learn- 
ed Subordinate Judge may decide the appeal on the merits. 

The plaintiff is entitled to the costs of this appeal. 

S. A. 753 of 1923. 

My judgment in appeal No. 675 of 31923 governs this appeal 
also. l 

There are two applications connected wiih these two appeals. 
They are not pressed and no orders are necessary on them. 

Against these orders, the defendant appealed under clause r5 
of the Letters Patent. 

Babu Rupendra Kumar Mitter for the Appellant. 

Dr. Dwarka Nath Mitter and Babu, Sarat Kumar Mitter tor 
the Respondent. 

B. B. Ghose, J. These two appeals arise out of two suits 
brought by the plaintiff against the defendants in which certain 
prayers were made which I shall relate later on. Issues were 
framed in the Court of the Munsiff as to whether there was the 
relationship of landlord and tenant between the plaintiff and the 
defendants with regard to the jama in suit. Certain other issues 
were also framed relating to the right of enhancement and so 


(1) (1909) 10 C. L. J. 629. 
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forth. The Munsiff decided the question as regards the relation- 
ship of landlord and tenant against the plaintiff and in that 
view dismissed the plaintiff’s suit. 

The claim in each of these cases was below rupees fifty and the 
Munsiff was authorised under section 153 of the Bengal Tenancy 
Act to decide suits for recovery to rent finally, under that value. 

There was an appeal by the plaintiff to the Subordinate Judge. 
A preliminary objection was taken on behalf of the defendants 
before the Subordinate -Judge that the appeals before him were 
not maintainable having regard to the provisions of section 153 of 
of the Bengal Tenancy Act. This objection was given effect to 
by the Subordinate Judge and the appeals were dismissed as 
incompetent. Second appeals were preferred against that decision 
on behalf of the plaintiff and my learned brother Mr. Justice 
Chakravarti has held that section 153 has no application to the 
suits as framed and therefore the appeals to the Subordinate Judge 
were competent and in that view he set aside the decrees made 
by the Subordinate Judge and remanded the cases for trial before 
him on the merits. The view adopted by Mr. Justice Chakravarti 
was that there was a prayer for assessment of rent in these cases 
joined with a prayer for recovery of rent after assessment and his 
view was that when the suit was primarily for assessment of rent, 
section 153 of the Bengal Tenancy Act has no application. 


The defendants have appealed against that decision of Mr. Jus- 
tice Chakravarti. Babu Rupendra Kumar Mitter who appears for 
the appellants concedes that if the suits had been for assessment of 
rent, section 153 of the Bengal Tenancy Act would not apply and 
the plaintiffs’ appeal before the Subordinate Judge would have been 
competent. His contention however is that the suits in question 
were suits for recovery of rent although there was a prayer fora 
decree for enhanced rent and his grievance is that Mr. Justice 
Chakravarti, has misconstrued the plaints in holding that the suits 
were mainly for assessmeut of rent. We have been taken through 
one of these plaints, the other being stated to be in the same terms. 
It is necessary to give the substance of some of the paragraphs of 
the plaint in order to understand the nature of the suit. In para- 
graph 3 of the plaint it is stated, “a raiyati jama with the inci- 
dence of enhancibility, at a rental of annas thirteen stood in the 
name of the defendants’ predecessor in interest in the sherista of 
the late Labanga Chowdhurani. * The defendants have been in 
possession of the said jama fromethe time of the Putnidar by pay- 
ing the jama assessed thereon”. Paragraph 6.runs thus “ the 
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- defendants in collusion with each other being in possession of tha 


lands in suit up to now, it be declared that the rent of the lands 
in suit is thirteen annas and the plaintiff is entitled to get a decree 
on an enhanced rent being fixed according to the account given in 
schedule (kha) owing to the riseein the price of staple food crops in 
the locality.” And the prayer portion which is paragraph 7, runs 
thus: “The plaintiff accordingly prays (1) that it may be declared 
that the existing rent is annas thirteen a year for rr cottas of land, 
that a decree may be passed for arrears of rent and cesses accord- 
ing to the account given in schedule (kha) by fixing the fair rent at 
Rs. 1-3-3} gundas a year on account of the rise in the price of 
staple food crops in the locality for the years 1324 to 1327 B.S.” 
Schedule (kha) states that the jama previously fixed was thirteen 
annas ; by comparing the price of staple food crops in the locality 
for certain periods the claim is increased at the rate of seven annas 
odd and the enhanced jama per rupee is claimed at six annas odd.” 
The claim is made, as I have already stated, for Re. r—3%% gundas 
odd. The question is whether this is a suit for assessment of rent 
or a suit for recovery of rent falling within the provisions of section 
153 of the Bengal Tenancy Act. Itis contended on behalf of the 
respondent that it is a suit for assessment of rent because a prayer 
for increase of rent includes a ‘prayer for assessment of rent and 
although he has claimed recovery of rent in the suits that is only an 
additional prayer which does not take away his right of appeal. 
It seems to me difficult to say that it is not a suit for recovery of 
rent and the prayer for enhancement of rent excludes the opera- 
tion of section 153 of the Bengal Tenancy Act. A perusal of the 
grounds on which an appeal is allowed as given in sub-section 1 
of section 153, would show that a right to enhance or vary the rent 
is a question which is contemplated for decision in a súit for rent, 
as that section provides that if the Court decides a question of 
right to enhance or vary the rent of a tenant there would bea 
right of appeal. Ifseems to me that it eannot therefore be said 
that because there was a prayer for enhancement of rent the suits 
should be considered as one for assessment of rent and this argu- 
ment is’also negatived by the fact which has been repeatedly stated 
in the plaint that the rent payable was thirteen annas for the lands 
in suit. The declaration asked for was that the existing rent was 
thirteen annas, there was no prayer for assessment of rent on the 
allegation that the rent payable by the tenant was not ascertained. 
The case of Lala Dhanukdhari Lal v. Baburam Ahir (1) which was 


(1) (1909) 10 C. L. J. 629. “ 
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relied on by the respondent is a ‘different case altogether. There 
the plaintiff alleged that a certain amount of rent was payable 
by the defendant to the plaintiff as well as to the defendant No. 2 
and in his suit he alleged that there was a Batawava between him- 
self and the defendant No. 2. and* asked the Court to assess the 
rent properly payable to him. The learned Judges observed :— 
“ What the plaintiff sues for is not only rent ; the ground of his 
suit is Batawara between himself and the defendant No. 2 ; he sets 
out this partition and asks the Gourt to assess the fair rent 
which is properly payable to him-on the basis of that Ba‘awara. 
He also asks that arrears of rent may be paid tohim. He has 


joined defendant No. 2 obviously for the’ reason that he may be > 


bound by the assessment of rent’ which -he asks for and the suit 
is therefore for assessment of rent independently of the prayer for 
the recovery of rent from the defendant No. 1.” The learned 
Judges therefore held that the case was not a suit instituted for 
recovery of rent under section 153 of the Bengal Tenancy Act. 
Obviously the object of that suit was to bind the plaintiffs’ co- 
sharer also with regard to the question of apportionment of rent 
between the plaintiff and the defendant No. 2. For these reasons 
itseems to me that the order of remand made by Mr. Justice 
Chakravarti should be vacated and both the appeals should be 
allowed with costs in this ‘Court as well as before Mr. Justice 
Chakravarti. 


Cuming, J :-I agree. : 
A. T. M. : L. P. Appeals allowed. 
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Before Mr. Justice Cuming and Mr. Justice B. B. Ghose. 


SUKH LAL SHAHA 
v. 


PRASANNA KUMAR SHAHA AND ANOTHER.* 


Ejectment—Letting out for homestead purpose—-Tenant aft.rwards becoming 
raiyat of the village undér another landlord—Bengal Tenancy Act (VIII of 

_ 1885), Sec. 182—Pre-ehisting contract. 

Whether section 182 of the Bengal Tenancy Act applies to a particular set 
of facts, itis to be seen whether the tenant isa raiyatand whether he holds 
his homestead otherwise than asa part of his holding asa raiyat. 

The rights derived from a contract by the landlord have been abrogated 
with regard to the homestead land of a raiyat without any exception as to pre- 
existing contract, under the provisions of section 182 of the Bengal Tenancy 
Act. 

A’s predecessor was granted a lease of a piece of land as a homestead 
in about 1850; Aand his predecessor were in possession from that time, In 
1916, A took a certain piece of agricultural land in -the same village from 
some other landlord which he had been holding as a raiyat. On a suit for eject- 
ment from the homestead land: 

Held, that the incidents of the tenancy with regard to the homestead land 
were governed by section 182 of the Bengal Tenancy Act. 


Appeal by the defendant. 
Suit for ejectment. . 
The material facts appear from the following judgment of 


Chakravarti, J: This is an appeal by the plaintiffs and 
arises out ofa suit brought by them fora declaration of their 
title to the land in suit and also for a declaration that the defen- 
dant had no permanent right to the land in suit. The plaintiffs 
alleged that they served a notice to quit upon the defen- 
dant and brought a suit on the expiry of that notice. 
The defendant denied the plaintiffs’ right to eject him and 
claimed also a raiyati right in the land in suit. Plaintiffs’ case 
is that one Amar Chand took a lease of the land in suit as 
homestead about the year 1850 and that after him Sukhlal was 


*Letters Patent Appeal No. 49 of 1925, against the decision of Mr. Justice D. 
N Chakravarti, dated the 30th March, 1925, in Appeal from Appellate Decree’ 
No. 1108 of 1923) against the decree ofeBabu Lal Behary Chatterjee, Subordi- 
nate Judge, 6th Court of Dacca, dated the 16th January, 1923, reversing that 
of Babu Amullya Charan Chakravarty, Minsiff, 3rd Court of Munshigunj, dated 
the ruth March, 1922, 
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recognized by the landlord as donee of Amar Chand of this homes- 
tead land€n the year rg1tz and the plaintiffs, therefore, alleged 
that the defendant was not entitled to retain possession of these 
lands when their right under the tenancy was determined by 
notice to quit. The defence of the defendant, on the other hand, 
was that in the year tgr16 he had taken a raiyati holding under 
some other landlord in the village. Therefore, the defendant's 
case was that although the holding was originally a homestead one 
as he had taken a piece of raiyati land in the village subse- 
quently he was protected under section 182 of the Bengal ‘Tenancy 
Act, as he became a raiyat as regards the homestead also. The 
defendant further denied the service of notice to quit. The Court 
of first instance found in favour of the plaintiffs and decreed the 
suit. On appeal by the defendant, the learned Subordinate 
Judge has arrived, so far as the question of title is concerned, 
at findings which are not quite reconcilable. The learned Subordi- 
nate Judge, however, dismissed the suit on the ground that the 
service of notice to quit was not proved. _ 

The present appeal is by the plaintiffs and it was contended on 
their behalf that although on the finding as to the service of 
notice they are not entitled to a- decree for ejectmerit, they are 
entitled, at any rate, to a declaration of their title and also to the 
nature of the defendant’s tenancy. It appears to me that so far as the 
question of declaration of title 1s concerned, the plaintiffs ought to 
succeed although the question of ejectment cannot be determined 
_in their favour in the face of the finding that the service of notice 
has not been proved. ‘The first finding which the lower appellate 
Court arives at, is in these words, “ I am of opinion that the defen- 
dant is not a cultivating raiyat in respect of this land and has not 
established any non-ejectable right as such. I find also that the 
tenancy was for habitation’. If the learned Subordinate Judge had 
stopped there there would have been no difficulty. But the learned 
Subordinate Judge discussed the question as to the applicability of 
section 182 of the Bengal Tenancy Act to the present case. On 
the facts which I have stated above, it appears to me that section 
182 has no application to this case. The defendant’s interest,in this 
homestead land as between himself and the plaintiffs the landlord 
was created long before even the Bengal Tenancy Act came into 
operation and I do not see how a piece of raiyati land taken by the 


defendant under some other landlord more than 7o years after the ` 


origin of the tenancy of the defendant could be affected by the 
defendant taking a piece of raydti land may be in the same village 
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and under a different landlord. The learned advocate for the 
respondent very candidly admitted that he could not cite any case in 
support of the view to the contrary. In the circumstances of the. 
present case, I think, therefore, that the plaintiffs are entitled to 
the declaration which, upon the basis of the findings, the learned 
Subordinate Judge had arrived and which I have quoted above. 
The judgment ofthe learned Subordinate Judge is, therefore, 
varied to this extent, namely, that the plaintiffs will be entitled to 
a declaration that they are the owners of the land in suit in 
Miras Howla right as alleged in the plaint and that the defendant 
is not a cultivating raiyat in respect of this land and he has not 
established any non-ejectable right asa tenant and also that the 
tenancy was for habitation and was liable to be terminated by a 
proper notice to quit.’ 


In the circumstances of the case, I make no order as to costs. 


_Imight add that the learned advocate for the respondent was 
not in a position to oppose the declaration I have made above. 
Against this decision, the defendant appealed under clause 15 
of the Letters Patent. 


Mr. Gunada Charan Sen and Babu Promoede Kumar Ghose 
for the Appellant. 


Babus Jogesh Chunder Roy, Rupendra Kumar Mitter and 
Dharma Das Sett for the Respondents. 


The judgments of the Court were as follows : 


B. B. Ghose, J:— This is an appeal against a judgment of my 
learned brother Mr. Justice Chakravarti by which he modified the 
decision of the Subordinate Judge. The facts relevant to the 
present appeal may be shortly stated thus:—The plaintiffs allege 
that the defendant’s predecessor was granted a lease of a piece of 
land as a homestead in about 1850, that the predecessors of the 
defendant and after them the defendant have been in possession 
since then and the plaintiffs served upbdn the defendant a proper 
notice to quit and on that the tenancy has terminated. The 
plaintiffs therefore brought the suit for the purpose of ejecting the 
defendant from the land. 


The defendant raised several objections, but the plea which it 
is now necessary to state was that the defendant had taken in the 
year 1916 a certain piece of agricultural land in the same village 
from some other landlord which “he had been holding as a raiyat. 
He therefore claimed that his tenancy with regard to this home- 
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stead should be governed by the provisions of section 182 of the 
Bengal Tenancy Act. 


The Munsiff passed a decree in ejectment in favour of the plain- 
‘tiffs. On appeal the Subordinate Judge has reversed that judgment 
and dismissed the suit. In the course of his decision the Subor- 
dinate Judge held rejecting the defendant’s plea of a permanent 
tenancy with regard to the homestead that the defendant was not a 
cultivating raiyat in respect of the land in suit and that he could 
not establish any right under which he was not liable to be ‘ejected. 
But in another part of his judgment the Subordinate Judge held 
that the defendant having the status of a raiyat under the Bengal 
Tenancy Act the incidents of the homestead land in suit were 
governed by the provisions of section 182 of the Bengal Tenancy 
Act and the notice alleged to have been served by the plaintiffs did 
not therefore terminate the tenancy. 


On appeal by the plaintiffs Mr. Justice Chakravarti has varied 
the judgment of the Subordinate Judge to this extent, namely, 
“that the plaintiffs were held entitled to a declaration that they 
were the owners of the land in suit in Miras Howla right as alleged 
in the plaint and that the defendant was not a cultivating raiyat in 
respect of the disputed land and that the defendant had not estab- 
lished any non-ejectable right as a tenant and also that the tenancy 
was for habitation and was liable to be terminated by a proper 
notice to quit.” 


The defendant appeals against that judgment and his conten- 
tion mainly is that the declaration that the defendant has not 
established any non-ejectable right as a tenant and also that his 
tenancy is liable to be terminated by a proper notice to quit should 
be expunged. He has no objection to the declaration of the plain- 
tiffs’ right to the land as owners in Miras kowla right. In fact he 
has urged that the defendant never disputed the plaintiffs’ right. 


Mr. Justice Chakravarti has held that section 182 of the Bengal 
Tenancy Act has no application to this case. His reasoning is that 
the defendant’s interest in the homestead as between himself and 
the plaintiffs was created long before the Bengal Tenancy Act, came 
into operation and the defendant having taken under some other 
landlord a piece ofland as a raiyat,imore than 70 years after the 
homestead land had been taken the origin of the tenancy 
of the defendant with regard to the homestead could not be 
affected. The difficulty in accepting this view of the law arises on 
account of the general terms of the provisions of section r182 of the 
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Bengal Tenancy Act which provides that “When a raiyat holds his 
homestead otherwise than as a part of his holding as a eaiyat, the 
incidents of his tenancy of the homestaad shall be regulated by 
local custom or usage and subject to local custom or usage, by the 
provisions of this Act applicable to land-held by a raiyat.” In 
order to decide the question” whether the section applies to a 
particular set of facts we have first to see whether the tenant is a 
vaiyat ; and secondly whether he holds his homestead -otherwise 
than as a part of his holding as a vafya¢. There can be no dispute 
in the present case that when the controversy between the parties 
arose in this suit the defendant was a raiya? and the homestead 
which is the subject matter of the suit was not held as a part of his 
holding as a raiyat. Evidently, therefore the section as it stands 
applies to the case of the defendant. 

It has been argued on behalf of the respondant that the result 
of so applying section 182 to the facts of the present case would be 
anomalous, because when the land was let out long before the 
enactment of the Bengal Tenancy Act neither of the parties contem- 
plated that the incidents of the tenancy should be governed by 
such a provision as this. As a matter of fact they might have 
contemplated that the incidents should be governed by any contract 
that might have subsisted between the parties. By the application 
of section 182 the interest of the landlords would be injuriously 
affected, and a result would follow which was never contemplated 
by the parties giving a benefit to the defendant to which he was 
not entitled. It has been pointed out in various cases that the 
application of section 182 of the Bengal Tenancy Act to particular 
cases may give rise to anomalous results. But that cannot be 
helped if the plain terms of the section apply to a particular set of 
facts. The rights derived from a contract have been abrogated 
with regard to the homestead land of a raiyat without any exception 
as to pre-existing contract under the provisions of the Bengal 
Tenancy Act, although under sections, 178 and 179 certain other 
rights have been excluded from the operation of this Act. It there- 
fore follows that it must be held that the incidents of the tenancy 
with regard to the homestead land in suit are governed by section 
182 of the Bengal Tenancy Act. 

The result therefore is that the declaration made in the judg- 
ment of Mr. Justice Chakravarti that the defendant is not a culti- 
vating raiyat in respect of this lang and he has not established any 
non-ejectable right as a tenant and also that the tenancy is liable 
to be terminated by a proper noticé to quit must be deleted. With 
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this modification the declaration made by him as regards the > Civin. 
ownership Of the plaintiffs will stand. 1926. 
The appellant is entitled to the costs of this appeal and also of Sukh Lal Shaha 
the hearing before Mr. Justice Chakravarti, because the defendant ea eee 
never denied the ownership of the plaintiffs. Shaha. 
Cuming, J :—TI agree. B. B. Ghose, J. 
A. T. M. L. P. Appeal allowed. 
Before Mr. Justice Suhrawardy, and Mr. Justice Duval. 
RAM CHANDRA ACHARJEE CRIMINAL. 
1926, 
Y. i tend 
2 April, 43. 
ADITYA CHANDRA PAL.* aaa 





Yurisdiction—Criminal Procedure Code (Act V of 1898), Sec. 147.—‘ Enquiry’ 
—Enquiry by police-—Magisterial enquiry, when begins. 
On the report of police thata dispute likely to- cause a breach of the peace 
exists, the Magistrate obtains jurisdiction to start proceedings under section 147 
Criminal Procedure Code. 


The enquiry contemplated in the proviso to section 147 Criminal Proce- 
dure Code is enquiry by the Magistrate and not enquiry by the Police. 


Institution of enquiry into the existence of the likelihood of breach of the 
peace must precede the enquiry into the respective rights of the parties and 
Magisterial enquiry is instituted when proceedings are drawn up by the Court 
under section 147 Criminal Procedure Code. 


A petition was filed by the first party (the opposite party in High Court) 
on the 14th February complaining of obstruction of a pathway by the second 
party (the petitioner in the High Court. The Magistrate on the same date 
passed an order “To Elaka Police for enquiry and report by the 
sth March, 1925.’? The report was submitted on the 26th May, 1925. On 
the 14th July the Magistrate passed the following order on the body of the , 


“Criminal Revision No. 748 of 1926, against an order of N. Edgley Esc. 
Sessions Judge of Faridpur, dated the 16th December, 1925, affirming that of Mr. 
A. Mitter, Deputy Magistrate of Madaripur, dated the 29th October 1925. 
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petition : “ Issue notice on R. (the petitioner in the High Court) to show cause 
why he should not be dealt with under section 107 Criminal Procedure Code. 
Fix 3rd August”? On the 3rd August the following order was recorded : 
“ Issue the notice ordered on 14.7. Fix 20-8 °” On the zoth August the order 
passed was ‘‘ Heard parties and seen documents. Draw proceedings under section 
147 Criminal Proceedure Code fixing y-9-” : 


Held, that the enquiry was instituted on the zoth August, 1925 and as the 
obstruction complained of took place on the r4th February, long before 3 
months from the date when proceedings were drawn up, the Magistrate had no. 
jurisdiction to proceed under section 147 Criminal Procedure Code. 


Application for Revision under section 435 of the Code of 
Criminal Procedure by the 2nd Party. 


Proceeding under section 147 of the Code of Criminal Proce- 
dure. 


The material facts appear from the judgment. 


Babus Sures Chandra Talugdar and Kalyan Kumar Das Gupta 
for the Petitioner. 


Babu Jaknabi Charan Das Gupta for the Opposite Party. 
The judgment of the Court was as follows: 


This Rule was issued against an order passed by the Deputy 
Magistrate of Faridpur under section 147 Criminal Procedure Code 
on two grounds ; (x) that the learned Magistrate acted without 
jurisdiction in drawing up proceedings under section 147 Criminal 
Procedure Code after having ordered issue of notice upon the 
second party under section roy Criminal Procedure Code; 
(2) that the learned Magistrate acted without jurisdiction in draw- 
ing upa proceeding under section 147 Criminal Procedure Code 
because more than three months had expired between the date of 
the alleged obstruction on the r4th February, 1925 and the date of 
the institution of the proceeding on the 3rd August 1925. We have 
heard the parties on the second ground mentioned above as if that 
is decided in favour of the petitioner it will not be necessary to 
enquire into the first ground. A petition was filed by the first 
party on the 14th February complaining of obstruction of a path- 
way by the second party. On the 16th February, r925, on that 
petition,the Magistrate passed the following order: “ To Elaka 
Police for enquiry and report by the 5th March 1925.” The report 
by the police was submitted on the 26th May, 1925. On the 14th 
July the Magistrate passed the following order on the body of 
‘the petition: “Issue notice, on the second party to 
show cause why he should not be dealt with. under 
section 107 Criminal Procedure Cdde. Fix 3rd August.” On the | 
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3rd August the following order was recorded: ‘Issue the ° CRIMINAL, 
notice ordêred on 14.7. Fix 20, 8.” On the zoth August the order 1926. 

i . Nery 
passed was— Heard parties and seen documents. Draw proceed- Ram Chandra 
ings under section 147 Criminal Procedure Code fixing 7-9.” Acharjee 


The case was subsequently transferred to another Magistrate who Aditya Chandra ‘Pal. 
recorded the evidence and passed an order on the zgth October T 
1925 prohibiting the second party to interfere with the exercise of 
the right claimed by the first party under section 147 Criminal Pro- 
cedure Code. Against this order an application was made to the 
Sessions Judge of Faridpur who declined to interfere. It appears 
that the only ground which was| urged before the learned Sessions 
Judge was that the proceedings started on the zoth August were 
without jurisdiction inasmuch as more than -three months had 
clapsed from the date of the obstruction. The learned Judge was 
of opinion that the enquiry was really instituted on the 16th Feb- 
ruary (the date on which the Magistrate ordered the police to 
enquire into the matter) “ although formal proceedings were not 
drawn up with regard to this matter till the zoth August, 1925:” 
The same view has been urged before us by the learned 
vakil who appears for the first party. It is argued that the 
enquiry was as a matter of fact instituted when the Magistrate 
passed an order upon the police to report. We are unable to 
accept this contention. The first paragraph of section 147 Crimi- 
nal Procedure Code says that “Whenever any District Magistrate 
or Magistrate of the first class is satisfied that a dispute likely to 
cause a breach of the peace exists regarding any alleged right of 
user of any land . . . . he may make an order in writing 
stating the grounds of his being so satisfied and requiring the 
parties concerned in such dispute to attend the Court . . . . 
and to putin written statement of their respective claims and shall 
thereafter enquire into the matter in tthe manner provided in sec- 
tion 145”. The proviso to the second paragraph says that no such 
order shall be made where,the right is exercisable at all times of the 
year, unless such right has-been. exercised within three months 
next before the institution of the enquiry. The questign/that 
falls for determination relates to the meaning of the words’ institu 
tion of the enquiry.’ It is contended that the order passed by the 
Magistrate on the 16th February, asking the police to enquire and 
report must be taken as institution of the enquiry under the pro- 
viso. Itseems to us that the order that was passed on the 16th 
February was upon the police to satisfy itself and report not with N 
regard to the alleged rights of the parties but apparently with 
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. CRIMINAIS regard to the existence of a dispute likely to cause a breach of the 
1926. peace, because in drawing up ‘proceedings the Magistrate has to 
Ram ee ie state his reasons for holding that a likelihood of a breach of the 
Acharjee peace exists ; and for that purpose itis usual on petitions of this 


Aditya Chandra pa], nature to order ** police to enquire whether there exists a likeli- 

aa hood of the breach of the peace”and it is on the report of the police 
that such likelihood exists that the Magistrate obtains jurisdiction 
to start proceedings under section 147 Criminal Procedure Code. 
Then again the word ‘enquiry’ in the proviso has reference to 
the words “enquire into the matter’ in the first paragrapb. 
The enquiry that is contemplated there is enquiry by the 
Magistrate and not enquiry by the police. Institution of the 
inquiry into the existence of the likelihood. of breach of the peace 
must precede the enquiry into the respective rights of the parties and 
the Magisterial enquiry is instituted when proceedings are drawn 
up by the Court under section 147. It must therefore be held in 
the circumstances of this case that the enquiry was instituted on the 
‘2zoth August 1925. The obstruction complained of having taken 
place on the 14th February long before three months from the 
date when proceedings were drawn up, it must be held that the 
Magistrate had no jurisdiction to proceed under section 147 Crimi- 
nal Procedure Code. In this view the Rule must be made abso- 
lute and the order of the Magistrate of the 29th October, 1925 
set aside. 


A. Te M. Rule made absolute. 
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Before Mr. Justice B. B. Ghose and Mr. Justice Graham. 


CHANDRA MOHAN BANIKYA AND OTHERS 
Y. 


SRIMATI MEHERJAN BANU AND oTHERS* 


Ejectment—Under-raiyat—Homestead land-~Bengal Tenancy Act (VIII of 
1885), Secs. 49, 182-~Partial ejectment, if allowed— Possession of share. 


When a particular tenancy falls within the provisions of section 49 of. the 
Bengal Tenancy Act, section 182 cannot be invoked in determining the status 
of the tenant. 

Where an under-raiyat holds a- homstead along with other lands as part of 
his under-raiyati tenancy and, if the landlord is entitled to eject him from the 
lands held by him by service of notice, there is nothing under the law which 
prevents him from ejecting him from the whole of the demised premises and 
section 182 of the Bengal Tenancy Act does not apply: Krishna v. Yadu (1) 
distinguished. Rahkimuddi v. Amina Bibi (2) referred to. 

Partial ejectment can be allowed only under special circumstances, and cannot 
be decreed asarule. Strong case must be made out for the purpose of holding 
that the landlord can eject a tenant from only a part of the tenancy. 

On termination of an under-raiyati lease, the raiyat is entitled to the posses- 
sion of the share of the holding let out to him. 


. Appeal by the Plaintiffs. 
Suit for ejectment. ; 
Babus Jogesh Chunder Roy and Jatindra Nath Sanyal for th 
Appellants. 
Babu Mohendra Kumar Ghose for the Respondants. 


The judgment of the Court was as follows : - 


This is an appeal by the, plaintiffs arising out of a suit for eject- 
ment of the defendants from lands which are alleged to be held by 
them as under-raiyats under the plaintiffs. The suit was brought 
after service of. notice to quit under section 49 of the Bengal 


& Àppeal from Appellate Decree No. 1329 of 1924, against the decree of Lal 
Behari Chatterjee Esq., District Judge of Noakhali, dated the 14th March, 1924, 
modifying that of Babu Bhabataran Mukherjee, Munsiff,.znd Court of Lakhipur, 
dated the 19th December, 1923. . 

(1) (1915) 21 C; L. J. 475; 190 W. N 9i4 

(2) (1925) 43 C. L. J. 1332. 
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Tenancy Act. The -lands. consist of certain arable lands, a piece 
of land on which the’ défendants ‘have got their homestead and 
certain Bhita lands comprised within certain settlement dags. The 
trial Court passed a decree in favour of the plaintiffs. On appeal 
by the defendants, that decree, has been modified by dismissing 
the plaintiffs’ suit for 4ds possession of the Bhita lands as well as 
the land on which the defendants homestead stands. With regard 
to the arable lands the decree of the Munsiff has been affirmed. The 
plaintiffs contend that this decision of thé‘lower appellate Court is 
erroneous and that they are entitled to Akas possession of all the 
lands’ in question. The first thing that strikes us with regard to 
the decision of the District Judge is that he has made a decreé for 
partial éjectment from the lands held by the under-raiyats under 
section 49 of the Bengal Tenancy Act. The reason “for his so 
doing is that section 182 of the Bengal Tenancy Act applies to the ` 
Bhita lands. The learned Judge has held that in the present case 
the homestead is not held by the defendants who are also raiyats | 
of the village as a part of their raiyati jote, but is held as a part 
of the under-raiyati and, therefore, in his opinion, the tenants 
can claim the protection of section 182 of the Bengal Tenancy Act 
and cannot be ejected from the said land on notice under section 
49, although they are under-raiyats, also in respect of the’ same. 
But the principal ground for not accepting the decision of the 
District Judge is that, when a particular tenancy falls within the 
provisions of section 49 of the Bengal Tenancy Act, it is difficult 
to understand how section 182 of the Act can be invoked in deter- 
mining the status of the tenants. The learned vakil for the respon- 
dents reliés upon the case of A7vishna Kanta Ghosh v. Jadu Kasya 
(1) in support of his contention that the defendants are protected 
under the provisions of section 182 of the Bengal Tenancy Act. 
In that case, however, the position was that the defendants tenants 
held the homestead land only under the plaintiff as their landlord 
and it was held that, as the homestead was not held by the tenants 
as part of their holding as raiyats, the incidents of the homestead 
were to be regulated under the provisions of section 182 of the 
Bengal Tenancy -Act. In the present case, the under-raiyats held 
the homestead along with other lands as part of their under-raiyati 
tenancy ‘and; if the plaintiffs are entitled to eject them from the 
lands. held by them _by service of notice, there is nothing under - 
the law which prevents them from ejecting the tenants . from the 
whole of the demised premises, In our opinion, section 182 of the 


(1) (1955) 21 C. L. J. 4753 19 C. W. N. Ql. 
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Bengal ‘Tenancy Act does nat apply to the present case. We find 
that the Same view was taken in the case of Rakimuddt Meaji v. 
Srimati Amina Bibi (1). Partial ejectment can be allowed only 
under special circumstances, and cannot be decreed as a rule. 


Either the landlord is entitled to eject the tenant or is not ; some 


strong case must be made out for the purpose of holding that the 
landlord can eject a tenant from only a part of the tenancy. In 
our opinion, the landlords’ in this ‘case are entitled to recover 
possession of the whole of the lands held by the defendants under 
them as under-raiyats. 

The next contention advanced on behalf of the respondents is 
that the plaintiffs having an eight anna share only with regard to 
certain lands are not entitled to Akas possession. The point, how- 
ever, was rightly decided against the defendants, by the lower 
appellate Court as the District Judge held that he did not see any 
reason why the plaintiffs would not be able to determine the tenancy 
under theni if the tenancy was otherwise terminable. It also does 
not appear why the learned Judge held that the plaintiffs would not 
be entitled to khas possession or even joint possession with regard 
to the lands in which they had only an eight anna share. The 
plaintiffs let out only eight annas of these lands to the defendants 
and, if the tenancy is terminated, they are entitled to possession of 
the lands which they had let out. As in the present case it was 
found that the tenancy was terminated by proper service of notice 
to quit, the plaintiffs are entitled to recover possession of all tag 
lands for which they brought the suit. 


The result, therefore, is that the appeal is decreed. The decree 


of the District Judge is set aside and that of the Munsiff is restored 
with costs in this Court and in the lower appellate Court. 


costs. 


A. T. M. l i Appeal allowed : Cross-objection dismissed, 


(1) (1925) 43 C Le J. 132. 


The cross-objection is not pressed and is dismissed without 
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CRIMINAL REVISION. 


Before Mr. Justice Mukerji and Mr. Justice G. N. Roy. 


BADU MIR, AND ANOTHER 
v. 


EMPEROR.* 


Security— Criminal Procedure Code (Act V of 1898), Sections 110 Cls (a 1) to 
(f), 118——Previous registration of the accused under ‘Criminal Tribes 
Act (IIT of 1911), Section 4, effect of—Necessary elements for binding down 
the accused-—-Each case to be decided on its Own merits.—Reputation—Acts 

after registration. 

Under the provisions of the Criminal Tribes Act and the rules framed 
thereunder although the control that is obtained over a person by register- 
ing him as a member of a Criminal Tribe is sufficient to prevent him 
from committing many of the acts for which preventive action under 
Chapter VIII of the Code of Criminal Procedure may be necessary yet he has, 
notwithstanding such control, enough liberty left in him to pursue a career 
of crime bringing him within some of the clauses (a) to (e) of section 
110 or to prove himself dangerous to society within the meaning of clause 
(f) of that section. Each case therefore has to be scrutinized on its merits, 
the information upon which proceedings are asked for being scanned and 
the question whether preventive action is called for or not being considered, 
due regard being also had to the consequences which in most cases will 
inevitably follow, namely that there would be failure to. furnish sureties, 
If such proceedings appear to be necessary in view of the exigencies of any 
particular case, evidence of general repute which is bound to be affected 
in a large measure by the very fact of the person prosecuted agaist being a 
member of a criminal tribe, should be, if at all, acted upon with great caution 
and scrutiny. 

The two petitions were registered under section 4 of the Criminal Tribes 
Act in December 1924, and proceedings under section 310 of the Code of Criminal 
Procedure were started in October, 1925 : 

Held, that the evidence of general repute was, not of much importance, 
as they were members of a criminal tribe and as they might have the same 
reputation when they were registered uuder section 4 and the fact that their 
reputation continued as before did not show that further preventive action was 


necessary. ` 
That it was necessary to see what the petitioners might have done after 


such registration. 


*Criminal Revision No. 577 of 1926, against the order of G. C. Sankey 
Esq,, Sessions Judge of Mymensing, dated the 21st April, 1926, confirming the 
order of Mr. J. C. Dutta, Sub-divisional Magistrate of Mymensing, dated the 


rsth March, 1926. 
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Upon a review of the evidence adduced in the present case their Lord- 
ships heldgthat the materials were not sufficient to bind down the two accused 
petitioners under section 110 Criminal Procedure Code when they were already 
registered members of a criminal tribe 

Application for Revision under section 435 of the Code of 
Criminal Procedure. ° 

Proceedings under section rro of the Criminal Procedure 
Code. 

The material facts and arguments will appear from the 
judgment. 

Babus Suresh Chandra Talugdar and Mahendra Kumar Ghosh 
for the Accused Petitioners. 


Babu Profutia Chandra Chakrabariy for the Crown. 
CGA. V. 


The judgment of the Court was as follows : 


The two petitioners in whose favour this Rule has been issued 
have been bound down under section 118 Cr. P. C. to be of good 
behaviour for 3 years, each in a bond of Rs. 500 with two sureties 
of the like amount. One of the grounds of the Rule is to the effect 
that the proceedings were inexpedient or illegal in view of the fact 
that the petitioners had already been registered as members of a 
Criminal Tribe. The other ground on which the Rule has been 
issued is to the effect that the security demanded is excessive. 


In support of the first of the grounds reliance has been placed 
upon the decision of this Court in the case of Shetkk Ghulam 
Rasul v, Emperor. (x1) In that case the question of legality or 
propriety of instituting proceedings under section rro Cr. P. C. 
against persons who had already been registered as members of a 
Criminal Tribe came up before this Court for consideration. The 
learned Judges declined to quash the proceedings in that case as 
the facts had not yet been gone into in the trial Court. Richardson 
J. expressed the view that while it could not be laid down as a 
fixed and immutable rule ‘a* person who has once been registered 
under the Criminal Tribes Act cannot be proceeded against under 
section Irro Cr. P. C. the fact of such registration was an infportant 
factor which should be taken into consideration before an order is 
made binding down under section 118 Cr. P. C- a person so 
registered. Huda J, was of opinion’ that the proceedings were 
inexpedient as the control which és obtained over a person as soon 
as he is brought under the Criminal Tribes Act should ordinarily 


(2) (1918) 20 Cr. L, J. 30. `> 
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be sufficient to attain the preventive ahed which section 110 Cri- 
minal Procedure Code aims at, and also’ because the inevitable 
consequences of demanding surety from such a person would ‘be 
to send him to jail, 

Having examined the provisions of the Criminal .Tribes Act 
(III of rgr1) and perused the rules framed there under it seems to 
me that while the control that is obtained over a person by regis- 
tering him asa member ofa Criminal Tribe is sufficient to prevent 
him from committing many of the acts for which preventive action 
under Chapter VIII of the Code of Criminal Procedure may be 
necessary, he has, notwithstanding such control, enough liberty 
left in him to pursue a career of crime bringing him within some of 
the clauses (a) to (e) of section rro or to prove himself dangerous 
to society within the meaning of clause (f) of that section. Each 
case therefore has to be scrutinized on its merits, the information 
upon which proceedings are asked for being scanned and the ques- 
tion whether preventive action is called for or not being considered, 
due regard being also had to the consequences which in most cases 
will inevitably follow, namely that there would be failure to furnish 
sureties. If such proceedings appear to be necessary in view of the 
exigencies of any particular case, evidence of general repute which 
is bound to be affected in a large measure by the very fact of the 
person proceeded against being a member of a criminal tribe, 
should be, if at all, acted upon with great caution and scrutiny. 


The proceedings in the present case alleged that the petitioners 
are by habit dacoits, house-breakers and thieves and associate them- 
selves for the purpose of committing those offences and are so 
desperate and dangerous as to render their being at large without 
security hazardous to the community. The two petitioners were 
registered under section 4 of the Criminal Tribes Act in December 
1924 and the proceedings under section rro Cr. P. C, were started 
in October, 1925. The evidence of general repute that has been 
adduced against the petitioners is not of much importance, firstly 
because they are members of a criminal tribe and secondly because 
they may have had the same reputation when they were registered 
undere section 4, and the fact that their reputation continued as 
before does not show that further preventive action is necessary. 
The important thing is to see what these two persons may have 
done after such registration, On this point the evidence is singu- 
larly weak. As against the petitioner Badu Mir there is only the 


. fact that in February 1925 his name was mentioned in the first 


information in connection with a d&coity, in which it was alleged 


- 


VoL. XLIV.] , tion Court: - 
‘that he was Tecognized as one of the culprits. He was not -however 
sent up for trial in that case. As regards Tear Bap alas Asraf 
Khan he appears to have been implicated by evidence of doubtful 
value in a dacoity which took place in March, 1925. This man at 
the time of his arrest appears to have had a dao in his hand, and 
taking the worst view of the evidence, was about to commit an 
assault on the Sub-Inspector when he was on the point of arresting 
‘him. It is hard to say that these materials are sufficient to bind 
down the two petitioners when they are already registered members 
of a Criminal Tribe. . 

_ We accordingly make the Rule absolute. The order passed 
under section 118 Cr. P, C. against the two petitioners is discharged. 


D, K, R Rule made absolute :. Petitioners discharged. 


APPELLATE CRIMINAL. 


Before Sir George Claus Rankin, Knight, Judge, and Mr. 
Justice Duval. 


BASANTA KUMAR GOSSAIN 
v. 


EMPEROR* 


Kidnapping—Penal Code (Act XIV of 1860), secs. 107, 366—Abetment—Evi 

dence. . 

One Basanta and his wife Lachhmi lived in the Maldah District and the case 
against the appellants was shortly this: Basanta having been at Dinajpur ‘came 
back to the Maldah District where his wife was and told her'that he had got work 
at Dinaj pur and wanted to take her with him to cook for him and "iw that way 
induced her to. leave. Maldah for Dinajpur on.a certain date arriving at Dinajpur 


on the next day. When they got tothe station, they were met by Surendra- 


and they all went to the house of Kumud, the other appellant, and, when 


e 
# Admitted Criminal Appeals Nos. 293, 356 and 357 of 1926, against the 
‘order of D. Vaughan Stevens €sq., Sessions mime: -of manejat; dated the 22nd 
April, 1926. ' 
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Lachhmi got there, she enquired why she was brought to such a house and 
where her husband had found work. She was told by Kumud, another 
appellant, that her husband had sold her to Surendra for Rs. 150 and that 
Surendra would give her presents and make her happy. Surendra was said 
also to have told her that and to have asked her to come and live with him on 
that footing : ® 


Held, that the question was not merely whether the jury were satisfied that 
Surendra made immoral proposal to the woman at Dinajpur or whether the 


~ jury were satisfied that Kumud was a woman who kept a house of disorderly 


and disreputable character but the question which the jury had to answer 
whether it was shown that the offence of the husband under section 366 Indian 
Penal Code was abetted by Surendra and Kumud under section 107 Indian 
Penal Code ; and the only way in which that could be made out was by holding 
upon the girl’s evidence that there was sufficient proof that before the husband 
left Dinajpur for the Maldah District he had a bargain with those people 
to that effect, that they knew that the girl could not be brought to Dinajpur 
except by deceitful means, and that, therefore, they abetted the offence under 
section 366 Indian Penal Code. 


Appeals by the Accused under section 410 of the Code of 
Criminal Procedure. 
The material facts appear from the judgment. 


None for the Appellant in Appeal No. 293. 

Babus Jatis Chunder Guha and Safani Kant Nag for the 
Appellant in Appeal No. 356. 

Babu Suresh Chandra Talukdar for the Appellant in Appeal 
No. 357. 

Babu Debendra Narayan Bhattacharyya tor Crown. 

The judgments of the Court were as follows : 


Rankin, J : These are three appeals by three persons in connec- 
tion with a charge under section 366 Indian Penal Code. The appel- 
lant in appeal No. 293 is Basanta Kumar Gossain who is the husband 
of the woman Lachhmi who is said to have been abducted with in- 
tent that she might be compelled or with the knowledge that it was 
likely that she might be compelled to marry a person or in order 
that she might be forced or seduced to illicit intercourse. The 
appellant in appeal No. 356 is a woman named Kumud Baisnabi 
who liveS in Dinajpore and the appellant in appeal No. 357 is a 
man called Surendra Saha. Itappears that Basanta and bis wife 
Lachhmi live in the Maldah District and the case against the appel- 
lants is shortly this that Basanta having been at Dinajpore came 
back to the Maldah District where his wife was and told her that 
he had got work at Dinajpore and wanted to take her with him to 
cook for him and in that way induced her to leave Maldah for 


t 


Vor. XLIV. | HIGH COURT. 
8 


Dinajpore on the 26th October 1925 arriving at Dinajpore on the 
27th. The*case is that, when they got to the station, they were met 
by Surendra and they all went to the house of Kumud the other 
appellant and, when Lachhmi got there, she enquired why she was 
brought to such a house and where,her husband had found work. 
She was told by Kumud that her husband had sold her to Surendra 
for Rs. 150 and that Surendra would give her presents and make her 
happy. Surendra is said alsoto have told her that and to have 
asked her to come and live with him on that footing. This is a 
case in which the question arises whether there was more than a 
scintilla of evidence to go to the jury on certain questions of 
fact. The learned Judge stated.that he thought the case against 
Kumud and Surendra to be exceedingly weak and, in his charge, 
he told the jury very broadly that he thought that the evidence 
was entirely insufficient ; and the way he put the case to the jury 
was roughly this: He says that, in the first place, there are a 
good many things to be said by way of discount of Luchhmi’s 
evidence. It seems that she had given false evidence in a Court 
of law before ; it seems that she got into trouble as regards 
seeing a certain man during her husbands’ absence. She says that 
she met and recognized Surendra at the station ; but that is extre- 
mely doubtful. When she was found crying outside Surendra’s 
house by the constables she told the story which she tells now 
more or less and the learned Judge left the case to the jury upon 
this basis that, if the jury were satisfied to believe everything that 
Lachhmi said, then the question arose for their consideration 
whether they might not infer from what she said that before her hus- 
band had gone back to the Maldah District from Dinajporethe had 
made an arrangement with Kumud and Surendra for the sale of his 
wife to Surendra-an arrangement under which they must have 
known that the wife could not be induced to come to Dinajpore 
except by deceitful means. The learned Judge did his best to 
dissuade the jury from going to such an extreme as that ; but in- 
spite of what he said the jury apparently took the view and convic- 
ted all the three appellants—the husband, Kumud and Surendra. 


Now, it has been very clearly stated before us by Mr. Bhatta- 
charjee who appears for the Crown that the criminal act under 
section 366 Indian Penal Code was committed in the Maldah Dis- 
trict at the time when the husband andthe wife left that Dis- 
trict to go by train to Dinajpore. He concedes also that in our 
law there is no such category as accessory after the fact. 
Consequently he says that it was open to the juty to conclude that, 
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before the husband went back to Maldah to bring his wife, Kumud 
and Surendra had agreed with him that he would get his Wife away 
by deceitful means in order that she might be sold to Surendra. To 
my mind, that is going a very long way as an inference of fact and, 
in my judgment, this case is one,in which the correct view to take 
is that, on the evidence, there is a scintilla of evidence and no 
more to that effect. It has to be remembered at first that everything 
depends upon believing to the last letter every word that Lachhmi 
said. What does then Lachhmi say? She says “ We reached 
Dinajpore just before day light. There a Hindu Bhadraloke met 
us-and: put me ina female waiting room. From there he took me 
to Kumud Baisnabi’s house where we stayed once before in con- 
nection with the case. My husband came with us...... My hus- 
band, Suren and Kumud Baisnabi were the three people there 
at the time besides myself. Kumud _ Baisnabi mentioned Suren’s 
name. That was the man who met us at the station and took us 
off the train. I then asked Kumud where my husband had got 
work and where was he now. She said he had no work and no 
lodging but that I had been brought for my advantage. She said 
‘you will be happy and you are a lucky woman’.” She said then 
that ‘the man who took you off the train whose name is Suren 
has bought you for Rs. 150. She promised me that he would give 
me. money and ornaments and settle property on me. Then 
Suren spoke to. me and promised me all sorts of thing. My hus- 
band also tried to make me agree to the proposal. I said 
what have I done wrong that you should sell me. He said this 
is my will and you must do whatever I will tell you. I protested Į 
asked him if he was leaving me forever and he said yes and I asked 
him. if he was leaving me forever and he said yes and I asked him - 
to take me before the Magistrate.” Upon that evidence, the ques- 
tion is not merely whether the jury were satisfied that Surendra 
made immoral proposal to the woman at Dinajpore or whether the. ' 
jury were satisfied that Kumud was a woman who kept a house of.a 
disorderly and disreputable character but the question which the 
jury had to answer was whether it was shown that the offence of 
the husband, under section 366 Indian Penal Code was abetted by 
Surendra and Kumud under section 107 Indian Penal Code; and . 
the only way in which that can be made out is by holding upon 
the girl’s evidence which I have read that there is sufficient proof 
that before the husband left Dinagjpore for the Maldah District he: 
hada bargain with these people to that effect, that they knew 
that the girl could not be brought to Dinajpore except by deceitful 
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means and that, therefore, they abetted the offence under section 
366. On the whole, Iam of opinion that this case comes under 
the class of cases in which the Court is entitled to say that that 
inference by the jury is a matter of speculation and that there is no 
sufficient evidence to entitle the jury so to hold. For that reason, 
it appears to me that the appeals of Kumud and Surendra must be 
allowed and their convictions 
they are in jail, they must be released at once. 
their bail bonds will be cancelled. 


With regard to the husband Basanta, nothing in this case leads 
me to suppose that the jury were wrong in their view of his conduct. 
The learned Judge has sentenced him to five years rigorous 
imprisonment and, in my opinion, that is not at all too severe a 
sentence. The evidence against him appears - to me to be such 
that the jury having accepted it no Court could- possibly set aside 
their verdict. I see no error or unfairness in the charge so far as 
he is concerned. His appeal, therefore, must be dismissed. 


Duval, J: 


A, T.M. 


If they are on bail, 


I agree. 


Appeals Nos. 356 and 357 -allowed : 
Appeal No. 293 dismissed. 


-© PRIVY COUNCIL. 


PRESENT. — Lord Blanesburgh, Lord Darling, Sir John Edge, 
Mr. Ameer Alijand Lord Salvesen. 


MASIT-ULLAH AND OTHERS 
V. 
LALA DAMODAR PRASAD. 


` 7 è 
- [ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
7 ALLAHABAD. | 


Hindu Law—Foint family—Ancestral debis—Liability of great-grandson 
therefor. . 


Under the Mitakshara school of, Hindu Law, the great-grandson, in a joint 


must be set aside altogether. If- 
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Hindu family, is liable for the debts contracted@by his great-grandfather, and 
is, therefore entitled to alienate the family estate for the purpose ot dis- 
charging them. Such right and liability fow logically from the doctrine that 
in a Hindu family governed by this system of law, the right to ancestral pro- 
perty extends to four generations of the family beginning with the father or 
bead and his great-grandson is as “much a member of his family as the son or 
grandson, and the obligations of the descendants are co-extensive with their 
rights, 


The rule laid down in Brij Narain v. Mangla Prasad (1) relative to the 
son’s liability extends, therefore, equally to grandsons, and great-grandsons, 
irrespective of whether they have received (as Hindu jurists and the Courts in 
India had hitherto held) or not any assets from the ancestor: Zachman Das v. 
Khunnu Lal & others (2) referred to : 


Appeal from a decree of the High Court (Sir G. Mears, C. J. 
and Piggott J.) dated the 2oth June 1922, reversing a decree of the 
Subordinate Judge, Moradabad (R. C. Saksena, Esq.) dated the 
25th February 1920. 


The material facts and arguments appear from their Lordships’ 
judgment. 


L. de Gruyther, K. C. and A, Majid for Appellants. 


The Respondent was not represented. 


The judgment of their Lordships was delivered by 


Mr, Ameer Ali.—This appeal arises out of a suit brought by 
the plaintiff Damodar Prasad on the roth September, rg18, to set 
aside an alienation effected by his father Janki Prasad on the 17th 
September 1906, Damodar Prasad the plaintiff is a member of 
a Hindu family subject to the Mitakshara law, and the allegations 
on which he seeks to have the sale by his father set aside are, in 
the common form, alleged immorality of the father, jointness of 
the family, and the absence of necessity for the sale, which Is 
sought to be set aside. The plaintiff made his father Janki Prasad 
a defendant in the suit. Originally, he was defendant No. 6, but, 
after the addition of the representatives of some of the vendees 
who had.died in the meantime, Janki Prasad was made defendant 
No. rr. 


In his* plaint the plaintiff prayed to be put in proprietary 
possession of the property in suit and for mesne profits. In their 
answer to the plaintiff’s claim the defendants denied that the 
property was ancestral and they alleged that it was sold to them 


(1) (1924) L. R. 51 1. A. 129. (2){1896) I. L. R. 19 All. 26. 
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for Rs. 18,400, which was applied for family purposes, and that 
the alienation was valid in law and binding on the plaintiff. 

The suit came for trial before the Subordinate Judge of 
Moradabad who, on the 25th February, 1920, held t#/er alia that 
the plaintiff had failed to prove absolutely the allegations made 
by him against his father of immorality ; he held also that it had 
been established that out of the Rs. 18,400 over Rs. 16,000 had 
been applied to the discharge of ancestral debts, the payment of 
which was binding on the joint family of which the plaintiff wasa 
member. He held further that Janki Prasad, the grandson of 
Jawahir Lal who had contracted the debts that had been discharged 
out of the sale proceeds, was “competent to transfer the family 
property to discharge his deceased grandfather’s debts which were 
not proved in the case.to have been taken for any immoral pur- 
poses.” Healso held that Damodar Prasad, the great-grandson 
of Jawahir Lal, was burdened with the same obligation that lay 
upon Janki Prasad. But the Subordinate Judge found that, out 
of the consideration of Rs. 18,400 a sum of Rs. 2,000 odd was 
not properly accounted for, and that in respect of that amount 
the plaintiff was under no obligation. He found also that Janki 
Prasad, on the 9th July, 1907, transferred his half share in the 
family property, to the plaintiff his son for a consideration of 
Rs. 40,000 and that, although the plaintiff was a minor at the 
time of this transfer, on- attaining majority he ratified the transac- 
tion. The Subordinate Judge considered that this transfer had 
the effect of “disrupting” the joint family and that, after this 
transfer of 1907, the plaintiff and Janki Prasad could not be taken 
to be “members of a joint Hindu family owning joint property 
in the the true sense of the word in Hindu law.” He accordingly 
held that the sale deed impugned in the case could not be set aside 


as the major portion of the consideration was used in the discharge . 


of legal debts. ‘The only relief the plaintiff was entitled to was to 
have “a proportionate property released from the sale deed and 
only to the extent of his share.” He dismissed the claim for 
mesne profits considering that the claim was unduly delayed. «He 
accordingly made a decree in the following terms :— 

“The plaintiffs claim is decreed for recovery of certain. specified 
share in the property in suit.” 

The plaintiff appealed to the High Court of Allahabad. The 


learned Judges considered that the decree the Subordinate Judge 
had made was unworkable, and in this view their Lordships agree ; 


but the High Court took a totally different view regarding the 
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liability of the plaintiff in respect of the ancestral debte for’ which 
the property had been alienated by his father Janki Prasad, and 
principally, in this view of the case, the learned Judges came to 
the conclusion that Damodar „Prasad was not liable for anything 
more than Rs. 3,077, which was actually left in the hands of the 
vendees for payment to certain creditors of Jawahir Lal, and 
which had been proved’ to have been paid to these men by the 
vendees. The High Court agreed with the Subordinate Judge 


_in the conclusion that Janki Prasad’s transfer of 1907 to his son 


effected a partition between them and they accordingly made the 
following order in the case :— 
“The result is that the plaintiff is entitled toa decree directing 


. that he may recover possession of one-half of the property specified 


at the foot of the plaint, subject ‘to payment into Court for the 
benefit of the defendant's vendees of a sum of Rs. 1,561.2.6. We 
allow him two months from the date of this decree to pay that 
money into Court. If he fails to do so, his suit will stand dismissed 
with costs throughout. If payment is made as directed the plaintiff 
will be entitled to recover possession. In the view which we take 
regarding the nature of the suit as a whole, and its conduct in the 
Court below, with reference more particularly to the non-appearance 
of Janki Prasad in the witness box and the numerous’ indications 
on the record that the plaintiff and his father are really hand and 
glove in this matter, we do not think that we ought to allow the 
parties any costs. The parties will, therefore, bear their own costs 
in this Court and in the Court below. This decree will be substi- 
tuted forthe decree of the Trial Court which is hereby set 
aside.” 

The defendants have appealed from the decree of the High 
Court to His Majesty in Council. 

It is to be repretted that the respondent does not appear on 
this appeal. Their Lordships however have given their best consi- 


` deration to the case and minutely examined the authorities. 


The principal point for determination relates to the position _ 
of the great-grandson with regard to the obligation resting in a 


_ Mitakshara family on descendants to liquidate the debts of the 


ancestor. 
It is beyond question that under the law of the Mitakshara the 


great-grandson is aS much ea member of the joint family as a 
son or grandson. : 

It is also clear that the right in ancestral property extends to 
four generations beginning with the father, and that this right 
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d 
springs from ‘birth’ (the Mitakshara, Chapter I, verse 27 ; the 
Viramitrodaya (Shastri's Translation), pp. 16 and 72). Professor 
Sarbadhikari in his Lectures on Hindu Law, p. 563, points out 
that there is absolute consensus among the commentators on the 
subject of the great-grandson’s interest in ancestral’ property: 


Under the law of the Mitakshara the rights of descendants are 
co-extensive with their obligations. Sons and grandsons are 
expressly declared to have controlling rights in respect of ancestral 
estate. Vijnaneswara in Chapter I, Section 1, verse 27, declares as 
follows :— 

“Therefore it is a settled point, that property in the paternal or 
ancestral estate is by birth, although the father has independent 
power in the disposal of effects other than immovables, for indis- 
pensable acts of duty and for purposes prescribed by texts of law, 
as gifts through affection, support of the family, relief from distress 
and so forth ; but he is subject to the control of his sons and the 
rest in regard to the immovable estate. whether acquired by him- 
self or inherited from his father or other predecessor :— 

In Section V. verse g, the grandson is declared to have the same 
right as the son, 

* So likewise the grandson has a right of prohibition, if his unse- 
parated father is making a donation, or a sale of effects inherited 
from the grandfather ; but he has no iight of interference if the 
effects were acquired by the father. On the contrary, he must 
acquiesce, because he is dependant.” 

Their Lordships will consider presently whether there is 
any difference in principle between the rights and obligations of 
grandsons and of great-grandsons. 


Mr. Mayne, in his valuable treatise on Hindu Law, has .sum- 
marised the rules of the Mitakshara relating to the rights of sons 
and other descendants as follows : —“ The question in each case 
will be * Who are the persons who have taken an interest in the 
property by birth ? The answer will be that they are the persons 
who offer the funeral cake to the owner of the property. That 
is to say, the three ‘generations .next to the owner in unbroken 
male descent. Therefore, if a man has living sons, grandsons and 
great-grandsons, all of these constitute a single co-partnership with 
himself. Every one of these descendants is entitled to offer the 
funeral cake to him and therefore every one of them obtains by 
birth an interest in his property.” And the author then proceeds 
to add “ the sons of the great-grandsons would not offer the cake 
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and thereforé are out of the CopeHnErsalp so longas the common 
ancestor is alive.” ` . 


In the case of Lachman Das y. Khunnu Lal and others(1), a Full 
Bench of the Allahabad High Court have held that on a mortgage 
by a Hindu, subject to the Mitakshara, of a joint ancestral pro- 
perty the sons and grandsons of the mortgagor were equally liable 
for the interest secured by the mortgage in addition to the princi- 
palamount. The learned Judges in that case considered that, 
although the law of the Mitakshara made a certain distinc- 
tion in the liability of the son and grandson with regard to ances. 
tral debts, such distinction was not recognised by the British Indian 
Courts out of the Bombay Presidency. The question of the great- 
grandson’s liability did not form the subject of discussion in that 
case ; the enunciation was, therefore, confined to the obligation of 
a grandson. 


The High Court of Allahabad, in the present case, seems to 
have thought that the Hindu Jaw did not extend the liability for 
the payment of ancestral debts beyond the grandson. That con- 
clusion seems to be wrong. The law of the Mitakshara proceeds 
ona logical basis; rights are created by birth up.to the third 
generation, viz, son, grandson and great-grandson, the son ofa 
grandson is entitled equally with his father to question the validity 
of debts contracted by the ancestor after his birth. His obligation 
to discharge the valid debts of that ancestor is therefore, co-extensive 
with the rights. This view is supported, not only by the principle 
on which the liability of the descendants is based, but by 
express rules. Mitra Misra (the author of the Viramiirodaya) 
states the rule thus: “ The term ‘sonless’ used in the text (on 
succession)—such as ‘The wife and the daughters also &c,'—indi- 
cated the default of the grandson and the great-grandson also. The 
succession—of the wife is proper only in default of male issue 
down to the great-grandson. For the duty of the grandsons too, 
to pay off the debts is declared in the text, ‘The debts ought to 
be liquidated by the sons and grandsons (puttra-pauttrais) ; but if 
any one else were to take the estate in spite of the grandson, then 
the declaration of the grandson’s liability to discharge the debts — 
would be unreasonable, since by reason of the debt—‘ The heir to 
the estate of a person shall be compelled to liquidate his debts’— 
he alone who takes the estate is declared liable to discharge the 
debts. Ifit be argued that the grandson is included under the 
term ‘ gentiles’ and as such may take the estate ; then in that case 


(1) (1896) I L. R. 19. All. 26, 
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there would be no use for the special provision regarding the grand- 
son's liabifity to discharge the debts; since it would follow from 
the text alone, viz. : ‘ The heir to the estate of a person shall be 
compelled to liquidate his debts.’” Ifit be said that the grand- 
sons are liable in the same way as sons to liquidate the debts, 
although they do not get the grandfathers estate, ‘then @ fortiori it 
follows that when property is left by the grandfather, the right of 
any others than the grandson ought not to take place. The same 
reason applies to the great-grandson also,” 

Then after discussing the meaning of the words puttra- 
pauttrais, he proceeds thus :—‘‘ Accordingly the different sorts 
of provisions for the liquidation of the debts by the great-grand- 
sons as distinguished from the same by the grandsons, and by the 
grandsons—as distinguished from the same by the sons, become 
consistent with reason. Otherwise there would arise the objection of 
assuming a peculiar provision so far as regards the great-grandsons.” 

Again Vijnaneswara, commenting on the following enunciation 
of Yajnavalkya (II. 50(@)): “ The father being gone to a foreign 
country or deceased (naturally or civilly) or afflicted with an 
incurable disease, the sons or their sons must pay his debt, but, 
if disputed it must be proved by witnesses,” states that ‘“ Brihas- 
pati says: ‘The sons must pay the debts of their father when 
-proved as if it were their own (#. e., with interest), the grandson has 
to pay only the principal while the great-grandson shall not be com- 
pelled to pay anything unless he have assets,’ ”* 

The Hindu lawyers appear to have made a difference in the 
obligations resting upon sons, grandsons and great-grandsons. 
The son was bound to discharge the ancestral debt as his own, 
principal and interest, whether he received any assets or not 
from the ancestor. The grandsons had to discharge the debt with- 
out interest and the great-grandson’s liability arose only if he 
received any assets from the ancestor. 


The British Indian Courts have held that the son and grandson 
are not liable for any debt unless they receive assets and that the 
obligations of each of them, sons and grandsons, are co-extensive. 
In the case of Brij Narain v. Mangla Prasad and ‘others (1), 
the son’s liability is expressly laid down, and their Lordships think 
that that rule extends equally to grandsons and great-grandsons. 

In the present case it is amply proved that in 1901 Jawahir 
Lal borrowed ona mortgage Rs? 11,000.from one Abid Ali Khan 


* West and Buhler’s Hindu Law (Third Edition), Vol. Il. pp. 1241-1242. 
() (1924) LA Reged. A. 129 - 7 0s 
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and that in 1903 he similarly borrowed over Rs. 3,000 from 
certain people of the name of Sri Ram and Ganeshi Lå. Jawahir 
Lat appears to have died after 1903, and Janki Prasad, his grand- 
sen, became manager of the ancestral estate. In 1g06 he sold 
the property now in suit to the defendants for Rs. 18,400. It is 
established to the satisfaction of both the Courts in India that 
out of the consideration for the sale, Rs. 3,000 odd went to 
the discharge of the debts due to Sri Ram and Ganeshi Lal. The 
Subordinate Judge has found on the evidence that. a large portion 
of the said consideration amounting to Rs. 12700 was applied by 
Janki Prasad to the discharge of the debt due to Abid Ali Khan. 
A certain balance was left outstanding and the mortgagee brought 
a suit against Janki Prasad and Damodar Prasad, the plaintiff, for 
the balance. The plaint in that suit is Exhibit E. It states that 
“ Rs. 3,072. 13. 0, principal and Rs. 935-3.0, interest, in all, Rs. 
4,008 was still due to the plaintiffs from the defendants, and the 
property mortgaged, after deducting Rs. 12,700 which the plaintiff 
had received.” It goes on to state further that 


“ About six years ago, Lala Jawahir Lal, the principal mortgagor, 
died. Defendant No. 1 is his grandson, and defendant No. 2 his 
preat-prandson ; and the family of all the above-mentioned three men 
was a joint Hindu family, and debt was contracted for family 
necessity. Now the defendants are in possession of the hypothe- 
cated property and liable for payment of the debt.” 


On this claim a decree was made against Janki Prasad and 
Damodar Prasad for the sum of Rs. 4,614, and on the r4th July, 
1914, Janki Prasad put in an application depositing that 
amount. 


Counsel for the appellants was quite justified in laying stress 
on this application as showing that Janki Prasad and Damodar 
Prasad never questioned in that suit the legality of the mort- 
gage to Abid Ali Khan and accepted the full benefit of the 
discharge of Abid Ali Khan’s mortgage. 


Their Lordships are of opinion that the view taken by the 
High ` Céurt regarding the obligation of the great-grandson 
to pay the debt of the ancestor is not well-founded in law. In 
this case the recognised obligation resting on the grandson was 
accepted by Janki Prasad. He had discharged the debt which 
he was bound to do and, in their Lordships’ opinion, his son could 
not turn round to say that it had been invalidly discharged. 
Their Lordships are of opinion that it has been amply proved in 
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this case that. the sum of Rs. 12,700 was applied to the payment of 
Abid Ali Khan’s ‘mortgage. 

The only sum that was left unaccounted for was Rs. 2,000 odd, 
as found by the Subordinate Judge. Janki Prasad, the plaintiffs 
father, admittedly received the whole consideration, and he was 
the man who used the largest part of the money for the discharge 
of the ancestral debts. He could have told in his evidence how the 
sum of Rs. 2,000 was applied. There is no evidence that it was 
used for immoral or unauthorised purposes. His testimony was 
therefore’ most material in the case. Efforts were made to 
get him into the witness box, but he studiously avoided appearing in 
Court. The Subordinate Judge says father and son were living 
together at the time and he surmised that he was in collusion with 
his son. In this view the learned Judges of the High Court appear 
to agree. Their Lordships have no doubt on the facts that the 
present action is a collusive one, that the testimony of Janki 
Prasad as to the application of the balance of Rs. 2,coo was delibe- 
rately withheld, and that the transfer in 1907 by the father to the 
son was equally collusive. 

in their Lordships’ judgment, the ruling in Vadtvelam Pillai v. 
Natesam Pillai (1) does not apply to the facts of this ease. 

On the whole case, their Lordships are of opinion .that the 


judgment and decree of the High Court should be set aside and the 
plaintiff's suit dismissed with costs in all the Courts, and they will 


humbly advise His Majesty accordingly. The respondent will pay 


the costs of this appeal. 
H. S. L. Polak : Solicitor for Appellants. 


A. de. M. Appeal allowed. 


(1) i1912) I. L. R. 37 Mad, 445. 
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. PRESENT.— Viscount Dunedin, Lord Atkinson and Mr. Ameer AÑ, 
THAKUR NIRMAN SINGH anD OTHERS 
g. 


THAKUR LAL RUDRA’ PARTAB NARAIN SINGH 
; AND OTHERS. 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
oF OUDH.] 


Hindu Law—Foint family property—Death of ancestor—-Oudh Land Revenue 


‘i Act (XVIL of 1876)—Mutation of names—Alleged adverse possession of 


eldest son—Younger son’s receipt of maintenance—Exclusion from pro- 
perty—Limitation Act (IX of 1903) Sched. I Art. 127. 


L, the head of a joint Hindu family, died in 1882, leaving him surviving 
three. sons—A, who was of age, and B and C, then minors. A thereupon 
applied under the Oudh Land Revenue Act to the Assistant Commissioner of the 
District for mutation of names in respect of the deceased's estate in his favour as 
the eldest son. The Assistant Commissioner ordered that A bè registered as 
Lambardar, and his two younger brothers, B and C, as his co-sharers. On A’s 
appeal from this order, the Deputy Commissioner set aside so much of the ‘order 
as directed the registration of the names of B and Cas co-sharers.’ They, B and 
C, however, remained in occupation of the estate jointly with A from their 
father’s death in 1882 until about 1911, when they separated, but received subs- 
tantial sums from him, as head of the family, for their maintenance. Upon A’ s 
death in 1916, C instituted an action claiming partition of ‘the estate against 


_A’s sons, whọ, however, pleaded inter alia impartibility of the estate by custom, 


and limitation on the ground that C had been excluded from the property for 
more than 12 years since 1882, when the mutation of names as above had been 
effected in favour of their father : 


Held, that though A acquired and kept physical possession of the estate since 
1882, he had-not (nor did the aforesaid orders of the Asstistant Commissioner and 
Deputy Commissioner confer upon him) possession as legal owner of the property 
to the exclusion of the claims of other members of the family. The two Revenue 
Officers aforesaid had no jurisdiction to adjudicate upon the legal validity of a 
claim to sole proprietary possession: Corea v. <Appuhamy (1) referred to. 
Proceedings for mutation of names are not judicial proceedings, in which the 
title to, and the proprietary rights in, immoveable property are determined, but 
are more in the nature of fiscal inquiries instituted in the interest of the 
State fer ascertaining which of several rival claimants to the occupation of immo- 
veable property may be placed in possession of it with greater probability that 
the revenue will be duly paid ; and the facts that the younger sons continued in 
occupation of the estate, and also received maintenance tended to show that A’s ` 
possession was not exclusive of or adverse to his younger brothers for time to 
begin to run under the Limitation Act, Sthed. I, Art. 127, in his favour against 
them. 


(1) (1912) A. C. 230. . 
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Appeal from a decree of the Court of the Judicial Commis- 
sioner (Ashworth and Simpson JJ) dated the 18th September 
1922, which reversed a decree of the Subordinate Judge of 
Bahraich (M. Hassan Khan, Esq.) dated the 6th July r920. 


The facts and arguments appear from their Lordships’ reasons 
for judgment. 


A. M. Dunne, K. C. and B. Dube for the Appellants. 
The Respondents were not ‘represented. 


Their Lordships allowed the appeal, and their reasons therefor 
were pronounced by 


Lord Atkinson : This is an appeal from a judgment and decree 
dated the 18th September, 1922, of the Court of the Judicial Com- 
missioner of Oudh which reversed a judgment and decree dated the 
6th July, 1920, of the Subordinate Judge of Bahraich. The main 
question for determination on this appeal is whether the plaintiffs’ 
suit is barred by limitation. The Subordinate Judge held that it is 
not barred, and the appellate Court took the opposite view, holding 
that it was barred. The pedigree of the parties showing their descent 
from Lalta Singh, who died in the year 1882, the relation between 
them, and the position they have respectively taken up in the litiga- 
tion out of which this appeal has arisen, are indicated with sufficient 
fullness and accuracy in the pedigree as set out in the appellants’ 
case. , 

It runs as follows : 

Lalta Singh (died 1882). 
| 


| 
Lal Bahadur Singh Sher Bahadur Singh Nirman Singh, 
{died znd June, 1916). {Defendant No. 5). (Plaintiff No. 1). 
| | | 








A etal m 


| | l 
Lal Rudra Partab Dukh Haran Durga Bakhsh 





Narain Singh Singh. Singh. 
(Defendant No. 1). (Defendant (Defendant No. 3). i 
| - No. 2)s : 
| | 
Dalip Singh. Jagatyit Singh . z 
(Defendant No. 6). (minor). . i 


(Defendant No. 7) 
Bachcha (minor). 
{Defendant No. 4). 





: | i 
Muneshar Bakhsh Bishambhar Baldeo Bakhsh 


Singh. _ Bakhsh Singh. Singh. 
iain No. 2). i (Plaintiff No. 3). (Plaintiff No. 4.) 


The pedigree of the ancestors of Lalta Singh i is fully printed at 
page 29 of the Record. : 
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The plaintiffs, Nirman Singh, Muneshar Bakhsh Singh, Bisham- 
bhar Bakhsh Singh and Baldeo Bakhsh Singh, commenced an action 
against the three sons.of Lal Bahadur Singh, since deceased, who 
died on the znd June, 1916, and Bachcha, then ro years of’ age, 
then a minor under the guardianship of his own father, Sher Bahadur 
Singh, and Dalip Singh. A paragraph of the plaint filed by the 
plaintiffs sets forth that the parties to the suit are members of a joint 
Hindu family, governed by Mitakshara law. and that no partition of 
any kind has ever been effected between the parties to the suit, or 
between the ancestors mentioned in their pedigree. In paragraph 3 
it stated that Lalta Singh’s own brothers died childless ; that Lalta 
Singh thereupon became head of the joint Hindu family and entered 
into possession of the entire joint property ; that at the time of the 
death of Lalta Singh, Nirman Singh, plaintiff No. 1, and his brother, 
Sher Bahadur Singh, were minors and lived with their elder brother, 
Lal Bahadur Singh, that all the villages held in proprietary possess- 
ion remained joint property, that mutation of names being effected. 
in favour of Lal Bahadur Singh as the head of this joint Hindu 
family, during whose life all the members of the family remained as 
owners in respect of the joint family property ; Lal Bahadur Singh 
died on the 2nd June, 1916. It was then stated that defendants 
from 1 to 4 then raised all sorts of disputes and filed objections 
against the mutation of names, rendering it impossible to live in joint 
enjoyment of the family property ; that, for this reason, plaintiffs 
then desired this property should be partitioned amongst the 
members of the family, but on the 27th November, 1916, defendant 
No. 1 finally refused to consent to this being done. The share of the 
plaintiffs in the entire property would, on partition, be one-third, 
that of defendants Nos. 1 to 4 (also One-third) and that of the defen- 
dants 5 to 7 also one-third. 

Defendant No. 5 and his two sons, defendants Nos. 6 and 7 are 
impleaded as defendants, but in their written statement they admit 
the validity of the plaintiffs’ claim. The principal defendant is Lal 
Rudra Partab Narain Singh, defendant No. r. He filed a written 
statement on the 3rd November, 1917, about 18 months after the 
death of his father. In his statement he denied that the parties to 
the suit were ever members of a joint Hindu family, and in para- 
graphs 15 and 16 of this statement averred that the custom of single 
ownership had been existing for centuries in the family of Lal Rudra 
Partab Narain Singh, defendant No. 1, and that the Bahraich estate 
since its acquisition had for generation after been held bya 
single owner, that under this custem the property was imparti- 
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ble and owned by a single owner. That the estate was never 
partitioned ‘in view of the fact that it was impartible, and further 
that the custom of primogeniture has obtained in the family of 
defendant No. r and that for generation after generation the 
Bahraich estate had been held and enjoyed by the eldest son in 
accordance with this custom, while the other children continued to 
get only maintenance allowance due by way of guzara in accordance 
with the custom. He further averred that Bahadur Lal Singh, his 
father, had been in exclusive possession of the estate in dispute from 
May, 1882, and that even if the plaintiffs had any right to parti- 
tion, limitation commenced from the date of mutation in 1882, and 
their claim was barred by time. Defendants 3 and 4 adopted as their 
own the pleas raised by defendant No. 1. 

On these pleadings, the Subordinate Judge framed 20 issues 
(see page 376 of the record, numbered from 1 to 20 both inclusive). 
He has most conveniently divided them into three groups according 
_ to the subjects with which they respectively deal. 

The first group consists of the following first two issues :— 

“{1) Whether Lal Bahadur Singh and the parties to the suit 

constitute members of a joint Hindu family ? 

(2) Whether the property in suit is joint family property ?” 

The Subordinate Judge, after having most carefully examining all 
the evidence, found in the affirmative on each of these issues, and 
the Appellate Court affirmed his findings. 

The second group has comprised the two following issues, Nos. 3 
and 4 :— 

3. Does a custom of impartibility and of succession by lineal 
primogeniture exist in the family, as alleged ? 

4. isthe property in the suit also otherwise impartible, as 
alleged ? . 

The Subordinate Judge found these issues against the defen- 
dants, and expressed himself thus :— 

“Now all the points to be determined in connection with issue 
No. 3 have been wholly or partly decided in the negative upona 
review of all the authorities cited for the parties and the documentary 
and oral evidence in the case. Iam therefore of opinion that, the 
custom :of impartibility and lineal primogeniture pleaded by the 
contesting defendant is not established, and I find issues Nos. 3 
and 4 in the negative.” | 

The appellate Court concurred with the finding of the Subordis 
nate Judge that the defendants had failed to prove the custom plead- 
ed by them, saying, “Our finding is*that the custom is not proved.” 
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® 
P.C. > The third group consist of the issues Nos. 10, 11, and r2, relating 
1926, to the raising the plea of limitation. These run as follows :~ 
braa el (f3 . * * * + 
Thakus Nirman (10) Have the plaintiffs been in possession of the property in 
Singh suit within limitation ? 
Thakur Lal Rudra “(r1) Have Lal Bahadur Singh and defendant No. 1 been in 


Partab Narain Singh. adverse possession of the property in suit for more than twelve 
Lord Alinco. years before suit ? 

a (12) If the property in suit be found to be joint family property, 
then have the plaintiffs been excluded within their knowledge from 
the enjoyment of it more than twelve years before suit ?” 

The lower Courts are agreed in holding that the determination 
of the question of limitation depends upon the true meaning and 
application of Article 127 of the rst Schedule tothe Indian Limita- 
tion-Act (IX. of 1908), which is as follows :-— 

Period of Time from which period 


` Description of Suit. Limitation. begins to run. 
127. Suit by a person excluded Twelve When the exclusion 
from joint family property, to years. becomes known to the 
enforce a right to share therein. plaintiff. 


The Subordinate Judge tried issues Nos. ro, tr and 12 together. 
and, on considering them, he directed his mind to the following 
considerations : ~ 


“In order to see whether the suitis or is not barred under 
Article 127, we have to see whether or not the plaintiffs were ex- 
cluded from ths joint family property more than twelve years before 
the suit to their own knowledge. The onus of proving not only 
that they were excluded, but also that they knew that they were ex- 
cluded more than twelve years before the suit f. e„ before the 6th 
July, 1905 upon the contesting defendants.” 


The facts relating to the plea of limitation may be summarised 
thus :— 

As already stated, the head of the joint family, Lalta Singh, died 
in 1882, leaving him surviving three sons, namely, (1) the eldest, Lal 
Bahadur Singh ; (2) the second, Sher Bahadur Singh (defendant 
No. .5), who was sixteen years old ; and (3) the plaintiff, Nirman 
Singh, who was a minor, fifteen years of age. 


On the 23rd May, 1882, the said Lal Bahadur Singh filed an 
application under the provisions of sections 61 and 62 of the Oudh 
Land Revenue Act (XVII. of 1976), praying that, as he had per- 
formed the funeral rites of his deceased father, mutation of names 
in respect of his father’s estate might be made in his favour. 
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The Extra Assistant Commissioner of Bahraich made the P.C. 

following rather peculiar order on this application :-~ 1946. 

x << kna mi 
; ee i Thakur Nirman 

that in place of the name of Lalta Singh, deceased, the name of his Singh 


eldest son, Lal Bahadur, shall be written in the column of Lambar  shakur La Rudra 
dar and the names of (the deceased’s) younger sons, Sher Bahadur Partab Narain Singh, 
Singh and Nirman Singh, shall be written in place of the deceased zord Atkinson. 
as co-sharers, Let the Tahsildar be informed so that he gives effect ici 
to this and collects the usual fee. Let the Registrar Qanungo, the 
- | Suddar Qanungo, the vast/bagi navis of the Suddar be informed. 
If this eldest son, Lal Bahadur, has any objection to the recording 
of the names of his brothers as co-sharers, and considers them to 
be entitled to maintenance, he can have his remedy from a compe- 
tent Court, as according to Hindu law and custom all the sons of 
a deceased person are his lawful representatives. 
(Sd.) “Pandit Janki Prasad, 
“Extra Assistant Commissioner of Bahraich. 
“Dated rst June, 1882,” 
Lal Bahadur was dissatisfied with this order and appealed to 
the Deputy Commissioner of Bahraich, who made an order equally 
peculiar. lt runs thus :— 
“Order. 
“ Such being the facts of the case I accept the appeal from 
the order of Extra Assistant Commissioner and cancel so. much 
of his order as not register (síc) Sher Bahadur and Nirman Singh 
in the Tahsil Books as proprietors in possession. This order will 
not, of course, deber them from claiming, should at any time such 
a course appear to either of them advisable, their share in the estate. 
“ To-day present applicant and the two minors. Their mother 
and guardian is not present. Sher Bahadur and Nirman Singh 
aged 16 and 15, appear with an application from their mother = 
excusing her appearance at such a distance (35 m) in this weather 
she being a fardanashin. She says in it that the estate has never 
been divided, and that she has no objection to dhakil-khartj 
in the eldest boy’s name, La ]Bahadur’s. 
Sher Bahadur, aged 16, declares that the signature to ,this is 
his mother’s and was written by her in his presence. 
(Sd). “M. L. FERRAR, 
° “Deputy Commissioner,” 
Both the lower Courts have found that the plaintiff, Nirman 
‘Singh, and his brother, Sher Bahadur Singh, have, since their 
father’s death in the year 1882, lived jointly with their eldest 
brother Lal Bahadur, Singh in the ordinary way, and continued so 


336 


P. C. , 


‘1926. 

Nin 
Thakur Nirman 

Singh 


Ba 
Thakur Lal Rudra 


Partab Narain Singh. 


le tiie 


Lord Atkinson. 


matteo 


THE CALCUTTA LAW JOURNAL. [VoL. XLIV. 
3 


to do up to the year 1911, or thereabouts. Thereafter they resided 
separately, but received considerable sums of mone§ for their 
expenses from Lal Bahadur Singh, ‘the head of the joint family. 
The defendants themselves assert that plaintiffs are in receipt of 
cash maintenance, and that they are in possession of some land in 
lieu of the same. In view of these facts, the Subordinate Judge 
held that the plaintiffs’ suit was not barred by limitation, and 
concluded a sound and able judgment in the following words :— 

“The last-mentioned case of Raghunath Bali vy. Maharaj Bali, 
Indian Law reports, rı Calcutta Series, p. 777 (Privy Council),makes 
it clear that even-where the person actually holding the property of 
a joint family believes that it is impartible property, and another 
member of the family sharing that belief accepts maintenance,it does 
not amount to the exclusion of the latter, and upholds the authority 
of the Privy Council in 20 Madras, 256, that where the junior mem- 
ber under a mistake accepts the provision of maintenance they are not 
to be deemed excluded as coparceners. The mere‘fact that the parties 
believed that the estate was impartible and the junior coparceners 
having a tight to share accepted maintenance in lieu, does not put 
the head of the family in a position adverse to the other members, 
so as to force them to realise, so to speak, their right of partition 
or be barred. The cause of. action would not arise unless the 
coparceners were absolutely excluded, and is not absolutely exclu- 
ded if he is in receipt of maintenance from the family property. 
Here it is asserted by the contesting defendants themselves that the 
plaintiffs are in.receipt of cash maintenance, and that they are in 
possession of some lands in lieu of the same. (Vide Exhibit A142 
to At6o, A177 and Ar78 ) 

“The decision of the Madras High Court in LL.R., 11 Madras, 
380, confirmed by the Privy Council in 1.L.R, 14 Madras, 237, laid 
down that if the plaintiff in a suit under Article 127 has lived on 
the property with other joint owners, and has been supported by 
the proceeds of the joint family property, this is sufficient to negative 
his exclusion and to save limitation, ... 0... sse see ees 

“Exclusion to bar a suit under Article 127 must be a total 
exclusion. (Vide I.L.R., 20 Madras, 256 ; 24 Madras, 562 ; and 52 


Indian Cases, 470). 
“In view of these authorities and the facts of the case, I am of 
opinion that the plaintiffs have not been excluded within their 


‘knowledge from the enjoyment of the property in suit for more than 


twelve years before the suit and that it is within time. I therefore 
find the issues accordingly against the contesting defendants.” 
The perusal by their Lordships of the judgment the Court of the 


“oN 
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Judicial Commissioner of Oudh, at page 482 of the Record, leads 
their Lorfiships to think that its judgment is to great degree based 
on the mischievous but persistent error that the proceedings for the 
mutation of names is a judicial proceeding, in which the title to and 
the proprietary rights in immoveable property are determined. 
They are nothing of the kind, as has been pointed out times 
innumerable by the Judicial Committee. They are much more in 
the nature of fiscal inquiries instituted in the interest of the State 
for the purpose of ascertaining which of the several claimants for the 
occupation of certain denominations of immoveable property may 
be put into occupation of it with the greater confidence that the 
revenue for it will be paid. 

It is little less than a travesty of judicial proceeding to regard 
the two orders of the Extra Commissioner of Bahraich and Mr. 
M. L. Ferrar, Deputy Commissioner, as judicial determinations 
expelling proprio vigore any individual from any proprietary right or 
interest he claims in immovable property. Yet of these very orders 
the Court of Appeal at p. 484 of the Record said the Deputy 
Commissioner decided that Lal Bahadur Singh was alone entitled 
on the evidence to have his name entered, though he added that 
his order could not debar the brothers from bringing a suit to 
establish their claim at any time. 

It appears to us that these proceedings afford clear evidence 
that Lal Bahadur Singh took possession of the estate as property 
to which he was entitled to exclusive ownership, and not on behalf 
of the younger brothers. There can be no doubt he had sole 
physical possession in the sense that he was able to deal with the 
proceeds, and to exclude all others, and there can be no doubt that 
he showed a determination to exercise that physical power on his 
own behalf. He had therefore sole legal possession—yes, in the 
sense that any person who on an application for mutation of names 
is put upon the registry as sole occupier will have sole legal 
possession, whether he be the head of a joint Hindu family, or not 
head of any family, or an absolute owner. If, however, the Court 
of Appeal meant by the language they have used that these orders 
were evidence that Lal Bahadur Singh was in possessioneas sole 
legal owner in a proprietary sense, to the exclusion of all claims of 
the other members of the family as co-owners or for maintenance 
or otherwise, they, in their Lordships’ view, were entirely mistaken. 
The same evidence finds expression in this passage of the judg- 
ment of the Court of Appeal as is manifested in the passage at the 
top of page 485. After referring to what Lord Macnaghten, 
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PC. ° in the case of Corea v. Appuhamy (1) said to the effect that 


TR 


1926. “possession is never considered adverse if it can be teferred to 

es a lawful title,” they held that there was nothing in that case to show 
Thakur Nirman , À ; . 

Singh any intention on the part of the deceased owner’s heir to enter as a 


Thakur Lal Rudra Plunderer, and said “That case is to be distinguished from the 
Partab NarainSingh. present case by the fact that Lal Bahadur Singh did at the time of 
Lord Albion: entry set up an adverse title in clear terms before the revenue 

ae authorities, and they accepted his claim. If that means that Lal 
Bahadur Singh set up a claim to be sole proprietary owner of this 
‘estate entitled to an interest, in which his brothers had no claim, 
then these revenue authorities had no jurisdiction to pronounce 
upon the validity of such a claim, and from these orders it would 
appear they did not attempt to do so. It is,in their Lordships’ view, l 
perfectly clear that the orders already referred to did not effect and 
were not intended or designed to effect proprio vigore an exclusion 
of the plaintiffs from all interest in the property of the joint family 
of which they were members, At page 487 the Court of Appeal deals 
with the point of exclusion. They say it was strenuously argued 
that the fact that Lal Bahadur Singh’s brothers got maintenance and 
actually held some lands is conclusive proof that they were not, in 
point of fact, excluded from the estates of Lal Bahadur. A long 
and rather obscure discussion follows as to the exclusion being in- 
tentional or the contrary. Itis generally understood in law that a 
man must be presumed to intend the natural consequence of his own 
act. The following passage on page 487, between lines 20 and 30, is 
the strongest practical comment upon this principle. It runs thus :— 

“It must be possible to infer that it was accompanied by an 
intention to abandon the position of a right to exclude. No doubt 
such intention will be- inferred where no legal title to exclude is 
proved to have been set up and maintained, because there is always 
a presumption in favour of rightful entry and retention. Such pre- 
sumption is, however, rebuttable. Here the facts are these. Lal 
Bahadur Singh was, as we have found, a°co-sharer in point of law. 
But he was holding under an express assertion of his title to hold 
as sole proprietor. He give money and lands to his brothers in the 
way a%ole proprietor would do. Such gifts do not save his brothers 
from exclusion. The cases cited to us appear to us no authority 
for the contrary.” - 

On the whole their Lordships are quite unable to concur with 
the Court of Appealin the view§ that Court has taken on all or 
most of the important points in thjs case. They think these views 

(1) (1912) A. C. 230, 
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are erroneous. The judgment of the Subordinate Judge they, on 


the contrary think sound and helpful, and are therefore of opinion 
that the decision of the Court of Appeal should be set aside, that 
the judgment and decree of the Subordinate Judge should be 
affirmed, and this appeal should be allowed with costs, and they 
will humbly advise His Majesty accordingly. 

HT. S. L. Polak : Solicitor for Appellants. 


A. de M. Appeal allowed. 


APPELLATE CIVIL. 


Before Mr. Justice Suhrawardy and Mr. Justice M. N. Mukerji. 


DEBENDRA NATH MITRA MAJUMDAR 
v. 
SHEIK SEFATULLA. 


Suit, maintainability—Suit for declaration—Disputed property, wakj}—Unlaw- 
Jul alienation—Suitt by Mahomedan tn his individual capactty—Mutwali— 
Professing to act as Mutwali—Adverse possession of office—Limitation Act 
(IX of 1908), Sch. I Art. 120. i 
The plaintiff in his character as Mutwali of the wakf properties and not in his 

character as a Mahomedan who used the mosque or participated in the benefits of 

the endowment claimed relief (a) that it be declared that the properties in the sche- 
dule appertain to the wakf ; (b) that the plnintiff be awarded a decree for posses 
sion, it being declared that the defendant has acquired no title by his purchase : 

Held, that the plaintiff was not entitled to maintain the suit as framed in his 
individual capacity except in his character as Mutwali in respect of the wakf. 

Cases on the point reviewed. 

The answer to question whether a person interested ina public mosque simply 
as a person who has a right to worship therein can institute such a suit in his indi- 
vidual capacity, depends upon the determination in each particular case as to 
whether the plaintiff has or has not a cause of action which must entitle him 
to the relief which he claims. 

If there is an individual right in the plaintiff which has been violated or 
if some injury to that right is threatened, the suit will lie. In cach case this 
question will have to be determined upon the allegations made; and the 
nature of the relief that the plaintiff will be awarded will be consonanf with in- 
fringement that has been caused or the injury that has been threatened. 

The fact of a man’s professing to act as Mutwali does not entitle him to 
institute a suit to recover possession of wakf properties from one who may have 
wrongfully acquired possession of it. , 


x ¢ 
*Appeal from Appellate Decree No. 2524 of 1923, against decree of Babu Jaga- 


-dish Chandra Sen, Subordinate Judge of Burdwan, dated the 6th August, 1923, 


affirming that of Babu Gopeswar Banerjee, Munsiff 1st Court of Burdwan, dated 
the 28th August, 1922. 
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The office of Mutwali not being a hereditary one, a suit to oust a person from 
his office as Mutwali is regulated by article 120 of the schedule to dhe Limita- 
tion Act and if no suit has been brought to oust the person by reason of his having 
held the office for over six years he would acquire an indefeasible right to hold 
the office of Mutwali and would acquire a complete title for the purpose of litiga- 
tion or anything connected with the endowment; ‘Fagan Nath v. Birbhad- 
raj (1) and other cases. The right to hold the properties of the wakf is a right 
appurtenant to the office as Mutwali: Granasambandha v, Velu Pandaram (a). 


Appeal by the Defendant. 

Suit for declaration and for consequential relief. 

The material facts appear from the judgment. 

Drs. Jadu Nath Kanjilal and Bijan Kumar Mukherjee for the 
Appellant. 

Moulois Nuruddin Ahmed and Nurul Hug Chibi for the 


Respondent. 
C. A. V. 


The judgments of the Court were as follows : 

Mukerji, J. The plaintiff obtained in the Court of first 
instance a decree declaring his title as Mutwali to the lands in 
suit and entitling him to recover possession thereof from the 
defendant. That decree has been affirmed on appeal by the*lower 
appellate Court and the defendant has preferred this second appeal. 

The history to the wakf to which the suit relates is important. 
One Khairat Ali in 1234 made a wakf in respect of a third share 
of his properties, and gave the remaining two-thirds share to his 
two grandsons Dadali and. Mohamedali in equal shares. The 
grandsons partitioned the properties between themselves, and the 
property now in suit fell to the share of Dadali. The :latter 
by a deed dated 1265 made a wakf in respect of his properties 
and appointed his two wives Akbarannesa and Nujamannesa as 
Mutwallis. The two wives acted as Mutwallis till the death of 
one of them viz, of Akbarannesa, when the other viz., Nujaman- 
nesa became the sole Mutwalli. She, in 129% and before her 
death, appointed one Kudrutulla the father of the present plaintiff 
as Mutwali of the wakf estate. Kudrutulla managed the wakf till 
his death, in 1312. The plaintiffs case is that he was appointed 
Mutwali by his father and he was acting as Mutwali since his 
father’s” death, when a dispute arose between him and his 
brother Nur Mohamed which eventually ended in a compromise 
by which some of the wakf properties were taken -by one bro- 
ther and some by the other and they both managed the wakf 
estate as such. In 1320 Nur Moltamed died and thereafter the 
plaintiff again became the sole Mutwali. The defendant had. 


892) I. L. R. 19 Cale. 776. 
G (3890) I. L. R. 27 I. A. 695 l. L. R. 23 Mad. 272. 
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purchased the property in suit from Nur Mohamed and the 
plaintiff's “case is that the sale was void as not having been 
made for legal necessity. The two main prayers in the plaint 
were as follows : 

(Ka) that it be declared that the properties in the schedule 
appertain to the wakf of Khairatali and Dadali ; and (Kha) that 
the plaintiff be awarded a decree for possession it being declared 
that the defendant has acquired no title by his purchase. The 
other prayers were for subsidiary reliefs. 


The suit as I have stated, has been decreed by the Courts 
below in the form stated above. 

The findings which cannot be disputed and indeed have 
not been disputed at the present stage are that the wakf was a 
valid one, that the property is wakf property and that there 
was no legal necessity for the sale. 

The ground upon which the validity of the decree has been 
challenged is that the plaintiff has not proved his title as Mutwallt, 
and therefore is not entitled to the decree. 

The Court of appeal below has rested its decree upon the ground 
that the plaintiff was the de facto Mutwalli of the wakf properties 
since the death of JKudrutulla, that the plaintiff also acted as 
Mutwalli during the period that the management was in the hands 
of Nur Mohamed and that after Nur Mohamed’s death Nur Moha- 
med’s heirs allowed a decree to be passed in plaintiffs favour 
declaring his right to the Mutwalliship. 

The learned vakil for the respondent has sought to justify the 
decree upon a further ground, viz, that as a Mahomedan his 
client can maintain a suit like the present one. 

It will be convenient to deal with the second ground first. A 
very interesting discussion of the question involved in this con- 
tention will be found in Mr. Ameer Ali’s Mahommedan Law Vol. I 
Chapter XIX headed Rules of Procedure. So far as this Court 
is concerned it was held’ in effect in the case of Jan AH v. Ram 
Nath Mundul (1) that the mosques etc. to which the provisions of 
Act XX of 1863 apply are not any mosques etc, but any mosques 
etc. for the support of which endowments have been made’ by the 
Government or private individuals. In that suit two of the worship- 
pers ata certain mosque instituted a suit after having obtained 
the sanction of the Advocate-General under section 539 of the 
Civil Procedure Code of 1882 doainst the Mutwalli of the mosque 
-and two other persons to whom the Mutwalli had mortgaged part 
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341 


Crviz. 


1996. 

ww 
Debendra Nath 
Mitra Majumdar 


v. 
Sheik Sefatulla. 


a 


Mukerji, F-a 


tae 7 ee 8 : i : ` t 3 E 
342. THE CALCUTTA LAW JOYRNAL. [ Vor. XLIV 


Civin. of the endowed property, and one of the mortgarees had sold 
1926: some of the wakf property in execution of a decree which he had 
rye! 


Debendra Nathi Obtained upon his mortgage and the property had been purchased 
Mitra Majumdar by the other mortgagee. The plaintiffs in the suit prayed that the 
Sheik Sefatulls. property purchased might be declared wakf, that the sale in exe- 
Muberji, P cution might be declared to be invalid, that a Mutwalli might be 
a appointed by the Court and that the costs of doing the acts of the 
wakf might be defrayed from the profits of the property belonging 

to the endowment. It was held by this Court that so far as 

regards such portion of the prayer as fell within the provisions of 

section 539 of the Code the plaintiffs were not entitled to sue as they 

were not “ persons having a direct interest in the trust”,—that being 

the language of the section as it stood at the time—within the mean- 

ing of the section, and that the suit should have been instituted 

under section 14 of Act XX of 1863 after sanction had been 

obtained under section 18 ; and as regards the relief asked for in 

the other prayers the plaintiffs mlght possibly have obtained leave 

. to sue under section 30 of the Code on behalf of them- 
selves and other persons attending the mosque and they not 
having obtained such leave, the suit was not maintainable fcr 
those other prayers. It will be observed thatin that case the 
interest which the plaintiffs alleged they had in the endowment was 
an interest based on their being followers of the Moslem religion, 
living in the vicinity of the mosque and beingin the habit of 
attending the musjid (See the report atp. 41). In the case of 
Lutifunnissa Bibi v. Nastrun Bibi (1) the plaintiff sued to recover 
possession as Mutwalli of certain lands alleging that they had been 
dedicated as wakf for certain charitable and religious purposes. 
She based her right to sue upon the fact that her deceased husband 
had been Mutwalli and she prayed that the property in suit might be 
declared wakf and that certain alienations made by her step-son since 
her husband’s death might be set aside. It was. held in that case 
that even assuming that the endowment alléged was neither a public 
charity within the meaning of Sec. 539 of the Civil Procedure Code 
nor a religious endowment to which Act XX of 1863 applied, the 
plaintiff was not entitled to sue alone as it was clear upon the face 
of the plaint that others were interested in the subject matter of the 
suit and therefore she could only sue on behalf of all who were so 
interested having first obtained the Jeave of the Court and having 
‘otherwise complied with the provistons’ of Sec. 30 of the Code. A 
dissentient note was struck in the case of Mohiuddin v. Sayiduddin(2) 


(1) (1884) I. L. R. 11 Cale. 33. (2) (1893) I. L. R. 20 Calc. 810. 
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in which case the olaintift” charged a Mutwalli and Sajjudanashin 
with variqus breaches of trust and for the removal of the Mutwalli 
and the manager appointed by the Mutwalli, and for the appoint ment 
of one of the plaintiffs as Mutwalli and for the framing of a scheme. 
It was a suit instituted with the consent of the Advocate-General. 
In that case the learned Judges observed thus: “ Nor do we think 
that the present suit is bad on the ground that the provisions of 
Sec, 30 of the Civil Procedure Code has not been complied with. 
Since the judgment in the case of Jan Ali v. Ram Nath Munduk1) 
there has been a material alteration effected in the section and we 
think that the reasoning in the Allahabad cases: Zafaryad Afi v. 
Bakhtawar Singh (2) and Jawakra v. Akbar Hussain (3), showing 
that the right of worship of each worshipper in a Mahomedan 
mosque or religious endowment is an independent right wholly irres- 
pective of the other worshippers is correct.” Ina recent decision 
of this Court in the case of Ashraf Ali v, Mokammad Nurojjoma (4) 
which was a suit instituted in accordance with the provisions of 
O. 11.8 of the Civil Procedure Code by two worshippers of a 
mosque for themselves and as representing other worshippers in the 
locality fora declaration that a permanent lease granted by the 
Mutwalli was void and inoperative it was held that such a suit was 
maintainable. In that case Shamsul Huda J. (N. Chatterjea con- 
curring) after referring to certain authorities observed thus :— “It 
is clear from these texts that the worshippers living in the vicinity of 
a mosque have rights to it over and above those possessed by the 
Mahomedan public and have a more direct interest in its mainten- 
ance and in the proper administration of the properties endowed for 
its benefit. In Mahomedan law there is definite recognition in 
many matters of what is termed Huq-ul-jiram or the rights of neigh- 
bours. The competency of a Mahomedan worshippers to enforce 
his individual rights in respect of a mosque and the trusts relating 
thereto has been recognized in numerous cases and I need only refer 
to the decision of Keramat Hossian and Chamier JJ. in Dasondhay 
y. Muhammad Abu Nasar (5) These observations, though made in 
a case in which the suit had been instituted under the provisions of 
O. 1, r. 8 of the Civil Procedure Code, in so far as they refer to the 
individual rights of a Mahomedan worshipper ina mosque “appear 
to be in confiict with the view expressed by the learned Judges in 
the case of Jan Aliv. Ram Nath Mundul (x). In the case of 


(1) (1881) I. L, R. 8 Calc. 32,3 (a) (1883) I. L. R. 5 All. 497. 
(3) (1884) I. L. R. 7 All. 178. (4) (1918) 23 C. W. N. r15. 
(5) (t911) I. L. R. 33 All. 660, i 
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Lafaryab Ali v. Bakhtawar Singh (1) it was held in effect that a 
suit to set aside a mortgage of endowed property belopging to a 
mosque, the decree enforcing the mortgage, and sale of the mort- 
gaged property—a Takia known by the name of Najuf Ali Shah—in 
execution of that decree and for the demolition of buildings erected 
by the purchaser was maintainable by Muhammadans entitled to 
frequent the mosque and to use the other religious buildings con- 
nected with the endowment. In the case of Jawakra v. Akbar 
Husain (2) a Full Bench of the Allahabad High Court laid down 
that every Muhammadan who has a right to use a mosque for the 
purpose of devotion is entitled to exercise such right without 
hindrance and is competent to maintain a suit against any one who 
interferes with its exercise, irrespective of the provisions of Secs. 30 
and 539 of the Civil Procedure Code. The plaint in that case alleged 
that there was an old delapidated mosque intended for Mahomedan 
worship which was protected and looked after by the plaintiff and 
other Muhammadans of the village that the mosque and its appurt- 
enances had been excluded from the partition of the village being 
wakf property, that the plaintiff wanted to repair the mosque, but 
the defendants made certain structures on the land appurtenant 
thereto, committed acts of trespass in connection therewith and 
would not pay any heed to the plaintiff’s remonstrance, Upon 
these allegations the plaintiff prayed for a declaration of his right 
to repair the mosque by removal of the defendants’ interference 
and the demolition of the compound and removal of the mill, the 
thatches and the straw stored in the mosque. Petheram C. J. 
in his judgment observed that a mosque is not the subject of 
human ownership but all the members of the Muhammadan com- 
munity are entitled to use it for the purposes of devotion whenever 
it was open, that the right which they had in this respect is not a 
joint right but a right which belongs to many people, and section 30 
did not apply to such a case but would apply to a case in which 
many persons are jointly interested in obtaining relief. He held 
that the suit by the plaintiff was maintainable as it was clear that 
the individual right of the plaintiff was violated. Mahmud J. 
in the same case remarked: “That section (meaning section 30) 
applies only to cases where no individual right is interfered with; but 
here we have the case of a mosque in a small village and one of 
the worshippers in that mosque is obstructed in his use of it for the 
purposes of devotion. He had a private right and it was violated.” 
The learned Judge dissented from the remarks made in the case 


(1) (1883) L L. R. 5 All. 497. ° (2) (1884) I. L. R. 7 AU. 178. 
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of Jan Ali v. Ram Nath Mundul (x) holding that it is an undoubted 
principle of Mahomedan Law that the persons who have the most 
direct interest ina mosque are the worshippers who are entitled 
and accustomed to use it. In the case of Wajid Ali Shak V. 
Dianat-ul-lak Beg (2) a Mahomedan had brought a suit against a 
person in possession of certain property for a declaration that the 
property was wakf, but did not allege himself to be interested in 
the property further or otherwise than as being a Muhamadan and 
he was not a Muhammadan resident of the district in which the 
wakf was situate. It was a suit under section 42 of the Specific 
Relief Act. The reasons upon which the suit was held not main- 
tainable were that the plaintiff had no legal character which 
was denied by any one, as he only asserted his character as a 
Mahomedan which was not questioned by any body, and he did 
not for himself assert right as to any property, and by no act 
of the defendant had his right to any property been denied. In the 
case of Muhammad Alam v. Akbar Hussain (3) a suit for declara- 
tion ‘was brought by seven Muhammadan residents of the city of 
Kanauj for a declaration that an idgah and the lands adjoining it 
which were situate ina village in Pargana Kanauj was wakf pro- 
perty, and it was held ona review of the earlier decisions of the 
Court and relying upon Mr. Ameer Ali's work on Muhammadan 
Law Vol. 1 Chapter AIX that as Muhammadans who had a right 
to use the idgah they were entitled to sue. In Dasondhay v. 
v. Muhammad Abu Nasar (4) which was followed in this Court in 
jhe case of Ashraf Ali v. Mohammad Nurojjoma (+), to which I 
have already referred, two Mahommadans in whose hands lay 
the superintendence of certain wakf properties had sued for a 
declaration that a plotof land appertained to the wakf and for 
recovery of possession thereof on setting aside its alienation by 
those who were in charge thereof. It was held in the case that 
the plaintiffs were entitled to maintain the suit for a declaration 
that the alienation was void as the land was wakf, but not fora 
declaration for recovery of possession. In a later decision of the 
same Court in the case of Ram Chandra v. Ali Muhammad (6) 
the principle was re-affirmed that every Muhammadan who .hasa 
right to use a mosque for purposes of devotion is entitled to exercise 
such right without interference and is competent to maintain a suit 
against any one who interferes with its exercise, but if he brings a 

(3 (188:1) I. L. R. 8 Calc. 32. $  (2}(1885)1. L. R. 8 All 3r. 

(3) i1910) I. L. R. 32 All. 631. ~ {4),Qigt1) L L. R. 33 All. 660. 

(5) (1918) 23 C. W. N. 115. e (6j (1913) LL. R. 35 All 197. 
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a suit in his personal capacity and not on behalf of the whole 


Muhammadan community that decision will be binding only as 
between the plaintif and the defendant and cannot 
be taken advantage of by, and be binding on, the 
Muhammadan community in general. This was a case 
in which the mosque where worship was performed was attempted 
to be taken possession of by some Hindus in execution of a decree 
on a mortgage. In the case of Muhummad Fahimul Huq v~. 
Jagat Ballav Ghosh (1) it was held that every Mussalman who 
derives any benefit from a wakf is entitled to maintain an action 
against the Mutwalli to establish his right thereto or against a 
trespasser to recover any portion of the wakf property which has 
been misappropriated without joining any other person who may 
participate in the benefit, and that the plaintiff who in that case 
was a member of the family of a charitable wakf, being a 
beneficiary under the wakf, could sue for recovery of possession 
of property wrongfully alienated and for the incidental 
declaration that the property being wakf property could not be 
alienated and that where consequential relief was available 
to him he was not entitled ‘o a mere declaration. 


A similar contention appears to have been put forward in the 
case of a Hindu temple in a suit under Sec. 92 ofthe Civil 
Procedure Code in the case of 7. R. Ramachandra Atyyar y. 
Purameswaran Unni (2) the contention being to the effect 
that every Hindu has an interest within the meaning of the 
section, in every Hindu Temple throughout the length and breadth 
of India, but it was held by a majority of the learned Judges 
that the definition of ‘interest? in Sec. 15 - of the Religious 
Endowment Act (XX of 1863) cannot be used as a giude in 
interpreting the word as used in Sec. g2 of the Code and that 
‘interest’ under Sec. 92 of the Code denotes an interest which 
is substantial and not sentimental or remote and it must be a 
present and substantial and not a remote and fictitious or purely 
illusory interest. In that case of the two plaintiffs who instituted 
the suit with the consent of the Advocate-General in the District 
Court* of North Malabar in respect of a Hindu temple situated 
in Tellichery in that District, one of them being a Hindu residing 
in Madras and the other in Tellichery, it was found that the 
former had gone to worship in the temple on one or two occasions 
in the past and might go -thereé to worship in future if business 


(1) (1922) I. L. R. 2 Pat. ‘391. {2) (1918) L L. R. 42 Mad. 360. 
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took him to Tellichery ; it was held that he had no interest within 
meaning of section 92 to maintain the suit. 

In the present case no such considerations arise as would 
arise under section g2 of the Code of Civil Procedure or under 
sections 14 and 18 of the Religious Endowment Act, and the 
simple question which arises upon this contention of .the respon- 
dent is whether a person interested in a public mosque simply 
as a person who has a right to worship therein, can institute a 
suit of this nature in his individual capacity. 


In such cases the true rule, in my opinion, is to determine 
in each particular case as to whether the plaintiff has or has not 
a cause of action which would entitle him to the relief which he 
claims. The question as to whether the suit will be maintainable 
at the instance of a particular plaintiff depends not upon any 
inherent right which one may have to worship in a mosque or a 
temple upon the fact of his living in the vicinity or his being a mere 
resident of the district. I should venture to think that every Maho- 
medan has a right apart from his right as member of the community 
to worship ina public mosque and every Hindu has a right to 
worship in a public temple but on that does not depend his right 
to maintain any and every suit in connection with a religious endow- 
ment. It is not a question of ayy inherent right at all. If there is 
an individual right in the plaintiff which has been violated or if some 
injury to that right is threatened, the suit will lie. In each case this 
question will have to be determined upon the allegations made ; and 
the nature of the relief that the plaintiff will be awarded will be 
consonant with infringement that has been caused or the injury that 
has been threatened. The plaint in the present case does not 
disclose any such infringement or injury, actual or threatened, nor 
is there to be found any complaint therein on the ground of the 
plaintiff’s right as a worshipper in the mosque—assuming that he does 
worship in the mosque though he ordinarily resides in Calcutta — 
having been or is likely to be interfered with. He claims the relief 
in his character as Mutwalli of the wakf properties and not in his 
character as a Mahomedan who uses the mosque or participates in 
the benefits of the endowment. In my opinion the plaintiff in the 
present case is not entitled to maintain the suit as framed except in 
his character as Mutwalli in respect of the wakf. In any event it is 
quite clear that the decree which has been passed in the suit, namely 
a decree declaring his right as Mutwalli to the land in suit and 
entitling him to recover possessionethereof is not a decree which he 
could obtain on the footing of his being a Muhammadan only. 
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To turn now to the ground upon which the learned Judge has 
held the suit as maintainable. The learned Judge has given the 
plaintiff a decree on the footing not of his being a validly appointed 
Mutwalli but on the ground that he is the de Jacto Mutwalli. So far 
as this matter is concerned, in the first place, a very high ground has 
been taken on behalf of the respondent. It has been contended 
that if a man professes to act as Mutwalli he is entitled to institute a 
suit for recovering possession of wakf properties from one who may 
have wrongfully acquired possession of it. In support of this proposi- 
tion reliance has been placed upon the decision in the case of 
Piran v. Abdool Karim (x) and Kazi Hassan v. Sagun Bal- 
krishna (2). In the first of these cases it was held that the plaintiff 
in the case who was in charge of the Dargah and was discharging 
the duties connected with the institution had been elected to 
the office of Sajjadanashin by a large number of Mahomedans 
residing in the locality and that appointment was held to have 
been a valid one and so the plaintiff had title to maintain 
the suit. In the second case it was found that the plaintiffs were not 
merely beneficiaries but members of the family of the Mutwallis on 
whom the office of Mutwalli would fall by descent if indeed it had 
not already fallen on them, as alleged in the plaint by adandonment 
and resignation of the Mutwallis who were charged with having 
illegally made the alienations. These cases therefore are no authority 
for the proposition in the form in which it has been put before us. 
It was next urged on behalf of the respondent that the plaintiff was 
entitled to maintain the action having acquired a right by prescrip- 
tion to his office as Mutwalli having acted adversely to all possible 
claimants for over the statutory period. The office of Mutwalli not 
being a hereditary one, a suit to oust the plaintiff from his office as 
Mutwalli is regulated by Art. 120 of the schedule to the Limitation 
Act and if no suit has been brought to oust the plaintiff by reason of 
his having held the office for over six years he would acquire an inde- 
feasible right to hold the office of Mutwalli and would acquire a 
complete title for the purposes of litigation or anything connected 
with the endowment; Jaga Nath Das. v. Birbhadra Das (3); 
Kidambi Ragavackariar v. Tirumalt Asari Nallur Ragavachariar 
(4) ; Kkajeh Salimullah v. Abul Khair Mustafa (5) ; Kassim Hassan 
v. Hazra Begum (6). That the right of the plaintiff to hold the 
properties of the wakf is a right appurtenant to his office as 

(1) (1891) I. L. R, 1g Calc. 203. 8 (2) (1899) 1. L. R. 24 Bom. 170. 

(3) (1892) I. L. R. 19 Calc. 776. (4) (1902) I. L. R. 26 Mad. 123. 

(5) (1909) I. L. R. 37 Cale. 263 ; 11°C. L. J. 304. 
(G) (1920) 32 C. L.-J. 151. 
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Mutwalli cannot be disputed : Gnanasambandha Pandara Sannadhi 
v. Velu Pandara (1). l 

The question therefore is whether the plaintiff has held the office 
of Mutwalli adversely to the rest of the world that is to say to all 
possible claimants in respect of the wakf and forthe statutory 
period of six years. There is no express finding of the learned 
Subordinate Judge on this question. He has, no doubt, in agree- 
ment with the trial Court found that although the management 
of the properties was in the hands of Nur Mohammed the plaintiff 
was defacto Mutwalli but this finding does not go far enough. 
` Moreover, the legal effect and bearing of the matters upon which 
he has relied for.this finding expressed in so general terms, do not 
appear to us to have been correctly appreciated e. g. the declara- 
tion of the plaintiff’s right ina suit between him and the heirs of 
Nur Mohammed on consent by the satd heirs not being a judgment 
in rem has been erroneously regarded as evidence as against the 
defendants, the declaration contained in the Nadabi Ekrar (Ex. A.) 
as to the rights of the plaintiffs, if any, in the properties which 
were given to Nur Mohammed does not appear to have been duly 
considered and the facts bearing upon the document executed by 
the plaintiff in favour of Eshaque in 1314 do not appear to have 
been sufficiently investigated. On the whole we are of opinion that 
the appeal has not been properly dealt with by the learned Subor- 
dinate Judge, and we accordingly set aside the decree passed by 
him and direct that the whole appeal be reheard except as to the 
question of the validity of the wakf, the question whether the 
property in suit is wakf property or not and the question of legal 
necessity, the findings on these matters being taken as in_plainiff’s 
favour. After proper findings are arrived at on all the other questions 
which arise in the case, the appeal will be disposed of by the lower 
appellate Court costs of this Court will abide the result. 

In view of the fact that this case as well as the case out of which 
appeal No. 2152 of 1923 has arisen both relate to the same wakf and 
in the latter case also a similar order of remand has been passed, 
we direct that both the cases if possible should be dealt with by 
one and the same Court but separtely and each upon its own 
merits. À 

Suhrawardy, J: I agree. 


A, T. M. Appeal allowed: Case remanded. 


: 3 
(1) (1899) L R 27 L A. 69; 1. La R. 23 Mad. 271 ; 4 C. W. N. 329. 
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Before Mr. Justice Sukrawardy, Mr. Justice B. B. Ghose, 
and Mr, Justice Duval. 


A. T. GANGULY. 
v. 


E. L. WATSON.* 


Jurisdiction—Undischarged insolvent obtaining goods on credit without 
disclosure—Adjudication by District Court—Presidency Towns Insovency 
Act (III af 1909), Section 102, applicability of—Provincial Insolvency Act 
(V of 1920), section 72(1) and (2), if can be resorted to-Private person, 
if can be complainant, 


Per curiam : Section 102 of the Presidency Towns- Insolvency Act applies to 
an insolvent adjudicated under the Act. 


‘Per Suhrawardy and B. B. Ghose FF: H the conviction under ‘section 102 
of the Presidency Towns Insolvency Act is unsustainable, and the facts disclose an 
offence under section 72(1) of the Provincial Insolvency Act, the High Court may 
alter the conviction to one under section 72(1) of the latter Act, provided the 
proceedings can be held valid with reference to that section. 


Section 72 of the Provincial Insolvency Act creates a new offence and it itself 
provides how the offender should be proceeded against. It lays down the only 
mode by which a person accused of an offence under sub-section (1) may be pro- 
ceeded against, that is, by the machinery laid down in sub-section (2). 


Per Suhrawardy, F: Section 72(2) of the Provincial Insolvency Act leaves to 
the discretion of the Court not to order a prosecution if there are not sufficient 
materials to sustain it or if in the circumstances of the case it is not desirable. 


Per Suhrawardy, and B., B. Ghose F F (Duval F contra): A complaint made 
otherwise than as provided by Sub-section (2) of section 72 of the Provincial 
Insolvency Act is not according to law and a conviction for an offence under sub- 
section (1) based on such a complaint is not sustainable. A private person cannot 
be a complainant. : 

- Per, Duval, F': Subscection (2) of section 72 of the Provincial Insolvency 
Act has not taken away the right of a private farty to prosecute on his own 
motion if he is aggrieved by what has occurred. 


Per B. B. Ghose and Duval, FF: There is nothing illegal in oe two 
undischarged insolvents jointly obtaining credit to the value of more than Rs. 50 
without disclosing the fact of insolvency. 


Per B. B. Ghose, Y: A Court is not authorised to look into the proceedings 
of the legislature to see what took place there during the passage of the. Bill 
which passed into law or what was the reagon why a particular clause was put in 

#Crimina: Revision No. 168 of 1926,e against the order of the Additional 
P residency Magistrate of Calcutta, dated the oth February, 1926, 
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for the purpose of interpreting a statute: Administrator General of Bengal v. 
Prem Lal Gj? 


Where a special offence is created by a statute and the mode how the penalty 
should be imposed is provided in the statute, it can only be imposed in the mode 
provided therein and in no other mode: Queen v. Cubitt (2). 


Whether an enactment be printed as part of one section or made in another 
section, can make no difference in the construction of a statute. 

Per Suhrawardy, F: Section 72 of the Provincial Insolvency Act is a repro- 
duction of section 53 of the Provincial Insolvency Act of 1907. 

The provision in section 72(2) of the Provincial Insolvency Act has been 
borrowed fromthe English Act, which has not been copied in the Presidency 
Towns Insolvency Act. 


The provision in the English Bankruptcy Act isa salutary one which should - 


be followed in this country as a rule ‘bf justice, equity and good conscience. 


` Revision by the Accused under section 435 of the Code of 
Criminal Procedure. 


The petitioner was convicted by the Additional Presidency 


Magistrate under section 102 of the Presidency Towns Insolvency 
Act and sentenced to 3 months’ rigorous imprisonment. 
The material facts appear from the judgment. 


Suhrawardy, J: This is a Rule calling upon the Chief Presi- 
dency Magistrate and the opposite party to show cause why the 
conviction of the petitioner should not be set aside on the grounds 
(1) that the conviction under section 102 of the Presidency Towns 
Insolvency Act is bad in law, (2) that the joint trial of the petitioner 
with Monmohan Bose is illegal and (3) that the identity of the peti- 
tioner is not established. As to the third ground it has not been 
seriously pressed noris there any substance init. The other two 
grounds are therefore, to be considered in connection with the facts 
of this case which are :—That the petitioner along with one Mon- 
mohan Bose was placed on his trial before the Chief Presidency 
Magistrate for an offence under section 102 of the Presidency Towns 
Insolvency Act on the allegation that the accused contracted debts 
of about Rs. 6ooo while they are undischarged insolvents and was 
convicted of the offence and sentenced to three months’ rigorous 
imprisonment. Section roz of the Presidency Towns Insolvency Act 
is in these words :—“An undischarged insolvent obtaining credit to 
the extent of fifty rupees or upwards from any person without infor- 
ming such person that he is an ungischarged insolvent shall, on con- 
viction by a Magistrate, be punishable with imprisonment for a term 


(1) (1895) L.-R. 22 1. A. 107; L L. R. 22 Calc. 788, 
(2) (1889) 22 Q. B. D. 622. 
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which may extend to six months or with fine or with both.” It 
appears that the petitioner was adjudicated insolvent by the Court 
of the District Judge of Hooghly and his co-accused Monmohan 
Bose was adjudicated insolvent in the Original Side of this Court. 
The first question that arises is—can the petitioner be convicted 
under section ro2 of the Presidency Towns Insolvency Act? It has 
been urged on behalf of the Crown and the trial Magistrate in his 
explanation has submitted the same view, that section 102 enun- 
ciates an offence committed by an undischarged insolvent by which- 
ever Court he may have been adjudicated. This view is clearly 
wrong. That section is included in part VIII of the Presidency 
Towns Insolvency Act which deals with penalties presumably in- 
curred by an insolvent so declared under the Act. Section 103 
which also does not define the insolvent makes punishable certain 
acts of the insolvent which could only be done under the Presidency 
Towns Insolvency Act. The conviction of the petitioner under 
section 102 of the Presidency Towns Insolvency Act is therefore 


illegal ; but it is argued that he may be convicted under section 


42 (1) of the Provincial Insolvency Act, 1920 and tried jointly with 
Monmohan Bose under section 239 clause (d), Criminal Procedure 
Code, as the facts found are that the two accused incurred the debts 
while carrying on a joint business under the name and style of Indo- 
European Import and Export Company Ltd..in the town of Calcutta. 
Section 72 clause (1) of the Provincial Insolvency Act is word for 
word the same as section 102 of the Presidency Towns Insolvency 
Act III of 1909. The second clause of section 72 runs thus :— 
“Where the Court has reason to believe that an undischarged insol- 
vent has committed the offence referred in sub-section(r), the Court, 
after making any preliminary enquiry that may be necessary, may 
send the case for trial to the nearest Magistrate of the first class, and 
may send the accused in custody or take sufficient security for his 
appearance before such Magistrate ; and may bind over any person 
to appear and give evidence on such trial.” Itis contended on 
behalf of the petitioner that both clauses of section 72 should be 
read together and no prosecution under the first clause can be initia- 
ted Without the Insolvency Court sending the case for trial to the 
nearest Magistrate of the first class. In my opinion this contention 


ought to prevail. It seems to me that the first clause of section 72- 


defines and states an offence which an undischarged insolvent 
commits when he obtains credit © the extent of Rs. so or upwards 
and the second clause of that section prescribes the procedure to be 
followed when such offence is committed, in other words the first 


ery 


Vor. XLIV.| gic COURT. 


clause may be compared to the Penal Code and the second to the 
Criminal Procedure Code. As there is no section in the Presidency 
Towns Insolvency Act, corresponding to section 72 clause (2) of the 
Provincial Insolvency Act, it may or may not be necessary to invoke 
the help of the Insolvency Court ‘to prosecute an insolvent under 
section 102 of that Act; I express no opinion on the point. But 
section 72 clause (2) of the Provincial Insolvency Act corresponds to 
section 16x of the English Bankruptcy Act, 1914 and the practice 
in England, so far as I have been able to ascertain, (see Williams 
on Bankruptcy Practice P. 450), is that for an offence under section 
155 of the Bankruptcy Act which corresponds to section 102 of the 
Presidency Towns Insolvency Act and section 72(1) of the Provin- 
cial Insolvency Act, the Insolvency Court, shall before such prose- 
cution, enquire and order a debtor to be prosecuted for such offence. 
It seems to me that the provision in section 72(2) of the Provincial 
Insolvency Act, has been borrowed from the English Act which for 
some reason or other has not been copied in the Presidency Towns 
Insolvency Act. Section 72 of the Provincial Insolvency Act, r920 
is a reproduction of section 53 of the Provincial Insolvency Act HI 
of 1907. The view that the Insolvency Court should take cogni- 
zance of the matter before prosecution can be initiated in the ordi- 
nary criminal Court is supported by the report of the Select Com- 
mittee on the Bill which became Act IIE of 1907. The Committee 
stated :— “Section 53. We think that it is advisable to make provision 
by the addition of a new sub-clause (2) to clause 4o of the Bill as 
introduced, for the prosecution of an undischarged insolvent who 
obtains credit by concealing his insolvency, a procedure such as on 
the lines of the procedure enacted by section 476 of the Criminal 
Procedure Code 1898.” Gazette of India, March 2nd, 1907, Part V 
page ro. This observation of the Select Committee supplies 
the true clue to the meaning of section 72 clause (2) and the 
intention of the legislature in enacting it. 

The accepted rule of construction of statutes in such cases also 
helps the view I am inclined to take. “If a statute creates a new duty 
or imposes a new liability, and prescribes a specific remedy in case 
of neglect to perform the duty or discharge the liability, the general 
rule is ‘that no remedy can be taken but the particular remedy pres- 
cribed by the statute’.” Craies on Statute Law, 3rd Edition, P. 217. 

The offence under section 72 clause (1) of the Provincial Insol- 
vency Act has been created by &tatute aud the mode of prosecution 
for such an offence if provided by that statute should be the only 
mode for initiating prosecution. 
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I am not impressed by the argument that the wording of clause 
(2) of section 72 is different from that of section 195 of the Criminal 
Procedure Code or similar sections in other enactments for the 
clause is sufficiently clear that the Insolvency Court is to enquire 
into the matter before placing it before the Magistrate. 


It is also argued that in section 72 clause (2) the use of the 
expression “may-send the case for trial” shows that it is not obliga- 
tory upon the Insolvency Court to enquire into the offence and thus 
take it out of the jurisdiction of the ordinary criminal Court; but 
the Court may, if it so pleases, do so when the matter is brought to 
its notice. Ido not think that the word “may” in the clause has 
been put with that intention. Why “may” is used in the clause can 
be ascertained by comparing it with section 161 of the English 
Bankruptcy Act, where it is not obligatory upon the Court to order 
prosecution unless it appears to the Court that there is reasonable 
probability that the debtor will be convicted and unless it appears 
to the Court that the circumstances are such as to render a prosec- 
tion desirable. The ‘second clause of section 72 of the Provincial 
Insolvency Act therefore leaves to the discretion of the Court not to 
order a prosecution if there are not sufficient materials to sustain it 
or if in the circumstances of the case itis not desirable. The view 
that I take avoids a serious anomaly. If the Insolvency Court does 
not deem it desirable to order prosecution, ean ordinary criminal 
Court should not take cognizance of the offence in supercession of 
the order of the Insolvency Court. The provision in the English 
Bankruptcy Actis an old one, a reproduction from the repealed 
Debtors Act, 1869, and is a salutary one which should be followed 


-in this country as a rule of justice, equity and good cons- 


cience. 


The view that I have taken of the law is supported by the special 
provision in clause (2) of section 72 that if the Court sends the case 
for trial it must be done to the zearest Magistrate of the frst class, 
If it is open ta any creditor to stait proceedings before the ordinary 
criminal Court of complaint, such complaint can be made not 
necessarily to a Magistrate of first class There doesnot seem to be 
any senSe in enacting that if a Court orders prosecution it must be 
before the nearest Magistrate ofthe first class whereas a private 
party may prosecute the offender before any Magistrate exercising 
even second class powers if specially authorised to receive com- 
plaints. 

In the above view of the law I hald that the prosecution of the 
petitioner withoyt observing the procedure laid down in section 42(2) 
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of the Provincial Insolvency Act, is invalid in: law and the con- 
viction andethe sentence therefore must be set aside. 


As my learned brother has taken a different view the case will be 
placed before the Hon’ble the Chief Justice under section 439 read 
With section 429 Criminal Procedure Code for reference to a third 
Judge. 

Duval, J: In this matter which is one which comes up in 
revision two persons Monmohan’ Bose and Asutosh Ganguly 
were put on their trial under section roz of the Presidency Towns 
Insolvency Act, on the complaint of one Mr. E. L. Watson of 
the firm of Messrs. D. Waldie and Company. It appears that 
Bose and Ganguly were members of a firm known as the Indo- 
European Export and Import Company and, as such, ordered 
goods amounting to several thousands of rupees in value from 
Messrs. D. Waldie and Company. Subsequently, having obtained 
the goods they did not ,pay for them and a suit was brought in the 
High Court and a decree obtained. Then it transpired that Bose 
was an undischarged insolvent having been so adjudicated by 
the High Court and Ganguly too was an undischarged insolvent 
having been so adjudicated by the District Judge of Hooghly. 


The present case was brought on the complaint of Mr. 
Watson. The facts are not in dispute. The Chief Presidency 
Magistrate has convicted both of them under section ro2 of 
the Presidency ‘Towns Insolvency Act and has sentenced Bose 
to a fine of Rs. roo and Ganguly to three months rigorous 
imprisonment. Asutosh Ganguly alone has moved this Court and 
has obtained a Rule on the grounds frsé/y, that the conviction 
and sentence of the petitioner under section roz of the Presi- 
dency Towns Insolvency Act are bad in law and ought to be set 
aside : Secondly, that ‘the joint trial and conviction of Ganguly 
along with Bose are illegal under the provisions of section 239 
Criminal Procedure Code and the whole proceeding should be 
quashed ; and /hird/y, that the identity of petitioner has not 
been legally established and, therefore, the conviction was not 
maintainable. At the hearing of the Rule, the-third point was not 
urged Now, it is clear that Ganguly was an insolvent by vir- 
tue of an order of the District Judge of Hooghly and not by 
a Judge in the Presidency Town. Section roz of the Presi- 
‘ dency Towns Insolvency Act appears to me only to relate to 
an insolvent adjudicated under that Act ; but section 72 (1) of the 
Provincial Insolvency Act is exactly in the same words as section 
102 of the corresponding Presidency Towns Insolvency Act. 
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rene? 


rect, the only difference is that the sentence should have been 
a. under section 72 (1) of Provincial Insolvency Act. But it is 
= ei urged that though there is nothing in the Presidency Towns 
Duval, F. Insolvency Act which requires the sanction of any Court before 
o initiating any proceeding under section 1oz, of that act, section 
72 (2) of the Provincial Insolvency Act enjoins that there can be 
no prosecution except by rule of the Court itself. And as the 
Court at Hoogly has not ordered this prosecution, the conviction 
cannot stand. In my opinion, that is not so. Any person aggriev- ‘ 
ed by an offence committed to his detriment is ordinarily 
entitled to make his complaint to a Magistrate without obtain- 
ing any sanction and, in my opinion, it is only when there 
is a definite legislative enactment preventing the entertainment 
of a complaint unless with sanction of a Court or other high 
authority (e. g. cases of perjury, sedition, offences under the 
Arms and Explosives Act and the like) that the- sanction of a 
Court or other authority is necessary before a case be instituted. 
Here section 72 (2) of the Provincial Insolvency Act only lays down 
the procedure which the Court may adopt when it determines to 
prosecute for an offence under this- section. And there is no 
definite enactment debarring a private prosecution. In my opi- 
nion, this sub-section cannot take away the right of a private 
party to prosecute on his own motion if he is aggrieved by what 
has occurred. I would only contrast with section. 72 (2) of the 
Act in this connection the wording of sections 195-199 Criminal 
Procedure Code where the restriction on the right of an individual 
to complain is in the words “No Court shall take cognizance of an 
offence unless with the previous sanction or on the complaint of 
toe ” and section 7 of the Explosive Substance Act ‘No Court shall 
proceed to the trial of any person under this Act except with 
the consent of the Local Government or in Council.” 


. A. T. Ganguly 


As to the question of joint trial, though no doubt the pro- 
per conviction of the two accused should have been under two 
seperate Acts, the facts alleged against them are the same, i. e. 
that each obtained credit concealing the fact that he was an 
undischarged insolvent. 

In my opinion, under the new section 239 (d) Criminal Proce- 
dure Code., which lays down that persons accused of different 
offences in the same transaction may be tried together there is in 
my opinion nothing illegal in trying these two persons together. 


~ 
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In my opinion, therefore, the Rule should be discharged with the GuaMINAL. 
exception that the conviction of A. T. Ganguly should be altered 1926. 
to one under section 72 (1) of the Provincial Insolvency Act. A. T. Ganguly 


Owing to this difference of opinion, the matter was referred to 
M5 Justice B. B. Ghose as third Judge. 

M. A. C. Dutt (Counsel) and Babu Phanindra Nath Das 
for the Petitioner, 

Mr. Khondkar (Deputy Legal Remembrancer) for the Crown. 

Babu Mritunjoy Chatterjee for the Complainant. 

The following judgment was delivered : 


B. B. Ghose, J: This is an application for revision of an Mays 7e 
order passed by the Additional Presidency Magistrate of Calcutta 
.convicting the petitioner under section 102 of the Presidency 
Towns Insolvency Act and sentencing him to three months rigorous 
imprisonment. - The case has come before me on account ofa 
difference of opinion between two learned Judges of the Divi- 
- sional Bench. 


The Rule was obtained on three grounds of which one has 
been abandoned before me, as was done before the Divisional 
Bench. The two grounds which have been taken before me and 
which were also urged before the Divisional Bench by the 
learned counsel for the petitioner are, first, that the conviction of 
the petitioner under section roz of the Presidency Towns Insol- 
vency Act is bad and, secondly, that the joint trial of this 
petitioner along with one Mon Mohan Bose was illegal. I need only 
state the facts so far as they relate to the question which I am going 
to decide. They are these: Two persons Mon Mohan Bose and 
the present petitioner Asutosh Ganguly entered into a partnership 
in the year 1924. This petitioner was adjudicated an insolvent 
by the District Court of Hooghly in the year 1915 and it appears 
that he has not yet obtained his discharge. The other person 
Mon Mohan Bose was ‘adjudicated an insolvent under the Presi- 
dency Towns Insolvency Act and has not also been discharged. 
These two persons entered into a partnership for making gain in 
a manner not allowed by the law. In pursuance of their object 
they ordered goods from Messrs. D. Waldie and Co. and obtained 
them on credit. The amount of the goods obtained on credit 
was worth about Rs. 6000. When Messrs. D. Waldie and Co failed 
to obtain the price for the goods supplied to the two undischarged 
insolvents, they brought a suit for recovery of their dues. During 
the course of the suit, it transpired that those two persons had been 
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adjudicated insolvents and that they had not obtained their 
discharge. Upon that, an officer of Messrs. D. Waie and Co. 
named Watson lodged a complaint against Asutosh Ganguly and 


‘Mon Mohan Bose in the Court of the Presidency Magistrate of 


Calcutta. Both the persons were convicted by the Additional 
Presidency Magistrate. I am not-concerned with Mon Mohan 
Bose who apparently has made no application to tais Court against 
his conviction. Asutosh Ganguly was sentenced as I have stated, 
to three months’ rigorous imprisonment and he obtained this 
Rule. 

With regard to the question whether the conviction of the 
petitioner under section 1ro2 of the .Presidency Towns Insolvency 
Act can be sustained, it appears that both the learned Judges who 
heard the case on the previous occasion were agreed that the 
conviction under that section was not sustainable. But the whole 
case is before me now, and I have to decide the questions raised 
before me. Mr. Khondkar, the Deputy Legal Remembrancer, who 
appears in this case at the direction of the Bench which granted the 
Rule, contends that the conviction is sustainable under that section. 
Mr. Chatterjee, who appears for the complainant opposite party on 
whom the Rule was served, was also heard by me and he too sup- 
ports that contention. It is, therefore, necessary for me to deter- 
mine whether the conviction of the petitioner under section 102 
of the Presidency Towns Insolvency Act is sustainable or not. 
There is no question that the petitioner was not adjudicated an 
insolvent under the Presidency Towns Insolvency “Act. But the 
contention on behalf of the opposite party is that section 102 of the 
said Act is quite general in its terms, and is applicable to the case 
of the petitioner. It proceeds thus: ‘ An undischarged insolvent 
obtaining credit to the extent of ;fifty rupees or upwards from any 
person without informing such person that he is an undischarged 
insolvent shall, on conviction by a Magistrate, be punishable with 
imprisonment for a term which may extend to six months or with 
fine or with both.” The argument is that there is no definition of an 
undischarged insolvent given in the Act and the provisions of sec- 
tion yo2 of the Presidency Towns Insolvency Act are in the 
same terms as the provisions of section 72 sub-section (1) of the 
Provincial Insolvency Act. Whichever Act applies to the petitioner’s 
case he is an undischarged insolvent, and being such and having 
cotnmitted the offence within the Presidency Town of Calcutta he 
is punishable under section ro2 of the Presidency Towns Insolvency 
Act. It seems to me that a ‘fallacy underlies this contention. 


FAS 
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The offence defined in section roz of the Presidency Towns 
Insolvency Act has been created by the statute itself and in 
order to determine who comes within the provisions of that sec- 
tion, one must find out whether he is an insolvent, as contemplated 
under the Act and is still undischarged. Under section t1o° of the 
Presidency Towns Insolvency Act, an order of adjudication may be 
made adjudging a person an insolvent. In order to convict a 
person of an offence under section roz of that Act it must first 
be found that that person was adjudged an insolvent under section 
ro of the Act and he is still undischarged. That being so, in my 
opinion, the petitioner cannot be said to be a person falling within 
the description under section 102 of the Presidency Towns Insol- 
vency Act and cannot therefore be convicted of an offence 
under that section. It is argued that a person committing 
an offence in Calcutta under section 72(1) of the Provincial Insol- 
vency Act cannot be proceeded against af all, as that Act does not 
apply to Calcutta. I do not think that would be the result of my 
holding that the petitioner cannot be convicted under section 102 of 
the Presidency Towns Insolvency Act. There cannot be any ques- 
tion however, nor has it been contended on behalf of the petitioner, 
that, if the conviction under section 102 of the Presidency Towns 
Insolvency Act is unsustainable, but the facts disclose an offence 
under section 72(1) of the Provincial Insolvency Act, this Court may 
alter the conviction to one under section 72 sub-section (1) of the 
latter Act, provided the proceedings can be held to be valid with 
reference to that section. The facts which have been found against 
the petitioner, apart from any other question, undoubtedly consti- 
tute an offence under section 72 sub-section (1) of the Provincial 
Insolvency Act. 


The question that I have now to determine, which is the most 
important one in this case, is whether a complaint made otherwise 
than as provided by sub-section (2) of section 72 of the Provincial 
Insolvency Act is according to law and a conviction for an offence 
under sub-section (1) based on such a complaint would be sustain- 
able. The contention on behalf of the Crown as well as of the com- 
plainant in substance is that sub-section (1) of section 72 defines 
the offence and sub-section (2) of the said section enacts only one 
method by which the offender may be brought to justice and it does 
not. preclude the person who has been aggrieved by the act of the 
accused from lodging a complaint-against him under the ordinary 
law as laid down in the Criminal Procedure Code. The contention 
on behalf of the petitioner on the other hand is that sub-section (2) 
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Criminat, of section 72 prescribes the only mode by which the offender can be 


1926. brought to trial. In support of the contention on behalf‘of the peti- 

a T. Ganguly tioner, Mr. Dutt invited me to look into the report of the Select 
Committee onthe Bill which was subsequently passed into the 
eae Provincial Insolvency Act of 1907. The Court however is not 
B. Be GAISE 7- authorised to look into the proceedings of the legislature to see 
what took place there during the passage of the Bill which passed 

into law or what was the reason why a particular clause was put in 

for the purpose of interpreting a statute. I need only refer to the 

well-known case of The Administrator General of Bengal v. Premial 

Mullick (1) where Lord Watson in delivering the judgment of the 

Judicial Committee said: “Their Lordships observe that the two 

learned Judges who constituted the majority in the appellate Court, 

although they do not base their judgments upon them, refer to the 

proceedings of the legislature which resulted in the passing of the 

Act of 1874 as legitimate aids to the construction of section 31. 

Their Lordships think it right to express their dissent from that 

proposition. The same reasons which exclude these considerations 

when the clauses of an Act of the British Legislature are under 

construction are equally cogent in the case of an Indian Statute.” 

I, therefore, decline to look into the proceedings of the legislature 

in order to assist me in construing the provisions of the Act. Mr. 

Dutt made reference to the English Bankruptcy Act for the purpose 

of pointing out that, in England, under the present Bankrutcy Act 

of r914 as well as under the previous law, a private person is not 

allowed to prosecute in case of a similar offence. Section 155 of the 

Bankruptcy Act of r914 makes it an offence for an  undischarged 

bankrupt to obtain credit for a- certain amount as is provided-in 

section 72 of the Provincial Insolvency Act here. In section 161, 

there is a clear provision as to how a prosecution for an offence 

under section 155 should be conducted. There is no room for any 

contention . that a private person may lodge a complaint for an 

offence under the English Act and section 165 provides that either 

the public prosecutor or the Board of Trade themselves or through 

the Official Receiver may initiate the prosecution. Mr. Dutt argued 

thats section 72 ofthe Provincial Insolvency Act of 1920 is the 

same as section 53 ofthe Provincial Insovency Act of 1907 and 

both these sections have been taken from section 3r ofthe English 

Bankruptcy Act of 1883. Inthe English Bankruptcy Act of 1883, 

there was the same provision as in the Act of 1914, namely, that the 

Court should direct the trustee to prosecute the bankrupt if it 


De. 
E. L. Watson. 


(1) (1895) L. R. 22 L. A. 107; L L. R. 22 Galey-783. 


Vou. XLIV.] p OH court. 


appeared that there was a reasonable probability that the bankrupt 
might bé@convicted. This provision appears in section 16 of the 
Debtors Act of 1889, towhich reference must be made in this 
connection. ‘The policy of the legislature in England, therefore, it 
is contended was that there should be no prosecution by a private 
person for such an offence as this and it may, therefore, be very 
reasonably inferred that it was the intention of the legislature here 
in enacting section 72 of the Provincial Insolvency Act to adopt the 
same policy namely, that no private prosecution should be allowed 
in such a case. The contention of Mr. Khondkar, on the other 
hand, is that the provisions in the English Acts are very clear and 
definite and if it had been the intention of the legislature here that 
the same policy should be adopted in this country asin England, 
there was nothing to prevent the legislature from making the 
language of the Act as clear as it is in the English Acts. It must be 
admitted that there is a good deal of force in this argument. I have 
however to construe the section as it stands and I must do so with 
reference to the accepted rules of construction in coming to my 
conclusion. Mr. Khondkay’s contention is that the section should 
be construed in this way. If, in the course of any judicial proceed- 
ing, the Court finds that an undischarged bankrupt has committed 
the offence mentioned in section 72 sub-section (1) of the Provincial 
Insolvency Act, then the Court may proceed in the way prescribed 
in sub-section (2) ; but if there is no proceeding in Court on account 
ofany debt incurred by the insolvent, there is nothing that pre- 
cludes the party injured by the offence committed under section 72 
sub-section (x) to have recourse to the Court of his own accord. 
One great difficulty in accepting this contention is that the provi- 
sions of sub-section (2) of section 72 would be absolutely unneces- 
sary ; because, if any person is entitled to institute a complaint, why 
should he take the trouble of bringing the matter to the notice of 
the Court and ask the Court to havea preliminary enquiry made 
and to send the case to be tried by a Magistrate ? He would, if he 
is allowed to do so, under ordinary circumstances, go direct to the 
Magistrate and lodge his complaint instead of going through the 
circuitous process of asking the Court to send the case for, trial to 
the Magistrate, and taking the chance of an adverse opinion. 


The next question that seems to arise 1s whether the two sub- 
sections should be dealt with as laying down separate provisions or 
as separate enactments ; or, in other words, whether sub-section (1) 
of section 72 should be read ag a provision prescribing a penalty for 
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an offence and sub-section (2) as a matter of procedure quite disso- 
ciated from the provisions of sub-section (1). j 

It seems to me that the division of an enactment into sub- 
sections does not permit that mode of construction of the statute. 
I would referto one of the rules of construction given in Craies 
on Statute Law, 3rd edition, (p. 194) which runs as follows :— 
“Whether an enactment be printed as part of one section or made 
in another section can make no difference in the construction of the 
statute.” I must, therefore, read section 72 as if there wére no divi- 
sions into sub-section (1) and sub-section (2). If that is done, it 
would appear that section 72 creates a new offence and it itself pro- 
vides how the offender should be proceeded against. Itis argued 
by Mr. Khondkar as well as by Mr. Chatterjee that there is 
no such provision in the Provincial Insolvency Act as is 
contained in section x95 of the Code of Criminal 
Procedure, which begins with the negative words “No 
Court shall take cognizance”, and particular reference is made 
to sub-section (c) of that section in which itis provided which 
offences shall not be taken cognizance of except on the com- 
plaint in writing of the Court. Upon this, the contention is that 
the ordinary procedure under the Criminal Procedure Code is not 
excluded and, therefore, a private prosecutor may institute a 
complaint for an offence under section 72 (r) of the Provincial 
Insolvency Act. I am unable to accept this contention, as I am of 
opinion that where a special offence is created by a statute and the 
mode how the penalty should be imposed is provided in that statute 
it can only be imposed in the mode provided therein and in no 
other mode. In this connection, I may cite the case of Queen v. 
‘Cubitt (1). In that case, a certain person committed an offence 
under the Sea Fisheries Act—the provisions of section rr of which 
Act runthus; “The provisions of this Act ...... shall be enforced 
by ‘sea fishery officers,” who are defined by that section. It 
was held in.that case that “the effect of the above words 
is that no one except a sea fishery offiter can prosecute for an - 
offence against the Act.” Mr. Khondkarto whom l pointed out 
this case attempted to distinguish it on the ground that there 
the enactment was that the provisions of the Act should be 


ehforced by certain officers who are bound to act for the 


purpose of enforcing the penalty and, therefore, no other 
person could do so. There was no such provision in the Insol- 
vency Act and, therefore, the offender might go unpunished. I do 


(1) (1889) 22 Q. B. D 622, 
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not think there is any substance in this contention. I must refer to 
the observations made by Lord Coleridge C. J. in that case 
which are as follows: “ Certain offences are created by the 
Act which then goes on to point out who’ shall enforce its 
provisions. Ifany one may enforce the Act, section rz is use- 
less. “I do not think that negative words are required to exclude 
proceedings by persons other than Sea-Fishery Officers. For 
instance if an Act provided that the Attorney General was to 
sue for a penalty, no one else could sue for it; it is obvious that 
if every one could sue for the penalty the Attorney General 
could sue for it, so that on that view of the statute the clause 
enabling him to sue would-be unnecessary and useless. The-same 
observation applies to this Act the words of which are direct and 
clear.” The same learned .Chief Justice repeated these observa- 
tions in another case Anderson v. Hamlin (1) and I think I must 
accept the principle laid down in those cases. I, therefore hold 
that section 72 of the Provincial Insolvency Act lays down the 
only mode by which a person accused of an offence under the 
first sub-section of section 72 of the Provincial Insolvency Act may 
be proceeded against, that is, by the method laid down in sub- 
section (2). Inthe present instance, the case having been tried 
on the complaint of a person who was not authorized to make the 
complaint, the trial for an offence under that section would be 
vitiated, and on that ground I do not think I can ‘alter the 
conviction as one under section 72 (1) of the Provincial Insol- 
vency Act. The conviction of and the sentence passed on the 
petitioner must be set aside. 


There is one observation I ought to make with reference to ‘the 


arguments advanced by Mr. Khondkar that there is no reason 
why anioffender under the Provinced Insolvency Act should have a 
greater privilege than offender under the Presidency Towns Insol- 
vency Act who has been guilty of an offence under section 102 
of that Act. It is however, difficult to define the reason why 
there is such a difference between the two enactments. The only 


thing that occurs to me is that the ‘law of insolvency was elaborately 


enacted for places outside the Presidency Towns for the fir8t time 
in 1907 and it might be that the policy of the legislature was that 
Prosecution for offences first created .by that new Act should be 
under the control of the Court, that is, the Insolvency Court which 
adjudged the person against whom a charge is made as an 
insolvent, a | 
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On the finding I have arrived at itis unnecessary for me to go 
into the question as to whether the joint trial of the*petitioner 
with the other man Mon Mohan Bose was bad. Considerable argu- 
ment was addressed to me by both sides on this point. My-incli- 
nation was to hold that, if the complaint against the petitioner had 
been in accordance with law, there could be‘a joint trial. But it is 
not necessary for me to say anything further with regard to that 
question. 

My order, therefore, is that the conviction of and the sentence 
passed on the petitioner be set aside. This order of mine will - not 
certainly preclude the Court from taking such steps as it may think 
fit under section 72 sub-section (2) of the Provincial Insolvency Act 
against the petitioner. 

Let the petitioner be discharged from his bail bond. 


A. T. M. Conviction set aside. 


APPEAL FROM ORIGINAL OLVIL. 


Before Sir Lancelot Sanderson, Knight, Chief Justice, and Sir 
George Claus Rankin, Knight, Judge. 


MEGHRAJ KANYALAL. 
v. 
DURGA SAHAI BULDEODAS* 


Contract—Description of goods—Contract in English—Variation in Hindi 
language— Intention of parties--Damages. 


Where a person signing the name of the promisor, signed it intending to 
enter into a contract, wrote a description of the goods in Hindi which differs from- 
the Engljsh description of the goods in the contract, the terms contained in the 
Hindi writing are to be treated as null and void and cannot be construed or taken 
as part of the contract by reason of the clause which is contained in the contract 
viz. “Anything besides plain signature written by the buyer in any native 
language on the contract shall be null and void and shall not be construed in any 
way as a part of the terms and conditions of this contract. 


*Appeal from Original Civil No. 66 of 4925, against the decree of Mr Justice 
Buckland, dated the 24th April, 1925. s 


K 
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A contract was entered into at Calcutta between the plaintiffs and defendant 
firm whereby the plaintiff firm agreed to sell and the defendant firm to buy certain 
goods The defence was that at the time of signing the said contract, the defen- 
dants entered in Hindi at the foot of the English writings in the printed contract 
form, the terms and condition regarding quality, number of-cases, size, finish and 
delivered due dates : 

Held, that the defendants entered into the contract contained in the English 
terms and that such terms having regard to the clause in the contract could not be 
modified or altered by reason of the addition of the Hindi writing. 


Clause 13 of the contract ran as follows :—‘‘If in any one month one package 
be shipped in excess of that month’s instalments the buyers agree to accept such 
one package so shipped in excess as aforesaid along with the instalments of that 
month. If in any one month one package less than that month’s instalment be 
shipped, the buyers agree to take that instalment less the one package so short 
shipped as aforesaid” ; 

Held, that it was the intention of the parties that each instalment should be 
regarded as a separate contract and that the buyer could not take more than the 
total amount for which he had contracted. 


Damages are awarded for breach of contract in not taking delivery of goods 
which occurred at the time when delivery ought to have been taken. 
Appeal by the Plaintiff Firm (Vendors). 
Suit for recovery of damages for breach of contract. 
The material facts appear from the judgment of - 


Buckland, J: This is a suit to recover Rs. 6520 as damages 
for breach of contract by reason of the defendant firm’s failure to pay 
for and take delivery of certain goods under an alleged contract 
dated the rst April r920. ‘The case on behalf of the plaintiff firm is 
that on the day in question a contract was entered into at Calcutta 
between themselves anl the defendant firm whereby the plaintiff 
. firm agreed to sell and the defendant firm agreed to buy 5 cases of 
Hasel Poplins, quality No. 10859, to be shipped-in July/August/ 
September 1920 at Rs. 1-4 per yard on the terms and conditions 


of a document annexed to the plaint. The plaintiffs allege that the. - 


goods were duly shipped and appropriated against the contract and 
that notice of arrival and appropriation was given to the defendant 
firm. There were disputes as regards the quality finish and shade 
of the goods. Tne matter was referred to the Bengal ‘Chamber of 
Commerce, which made an award on these points. The plaintiffs 
say that the time for taking delivery, which should have been as 
regards 5 cases the 5th January rg21 and as regards 2 cases the gth 
February 1921, was extended to the 31st May 1922 by mutual consent 
but the defendants failed to take delivery and the goods were resold 
against the defendants by public auction, resulting in a loss of 
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Rs. 4496-9-6, which with accrued interest makes up the amount 
claimed in the suit. ° 

I do not intend to refer in detail to all the defences taken in the 
written statement, for the case turns in effect entirely on one. It 
will suffice, therefore, if I state the issues in which they are 
embodied :— 

t. Was therea binding agreement between the parties, and if 
so, what were the terms thereof as to shipment and sample. 

2. Were the goods of proper shipment within the terms of the 
contract. If nay, did the defendants waive the fulfilment of such 
terms by (a) submitting to the arbitration of the Bengal Chamber of 
Commerce, (b) letters dated the 16th February, 8th April and zoth 
May 1921 and (c) not objecting, as provided by clause 4 of the 
alleged contract. 

3. Was the due date extended tothe 21st May 1922, or at 
all. 

4. Is the award of the Bengal Chamber of Commerce binding 
on the defendants. 

5. Limitation. 

6. Damages. 

1 should explain that as the system of pleading in this country 
does not admit: of a reply, it was only after issues had been sub- 
mitted that the plaintiff firm had the opportunity of raising the case 
of waiver, which isto be found in the latter part of the second 
issue. 


The whole case depends in the first instance on the first issue, 
and if that issue is decided in favour of the defendant firm, it is 
unnecessary that I should go any further. The case depends less 
upon the oral evidence than upon the state in which I find the 
original contract in suit. But before I refer to the latter 1 will 
briefly say what the evidence on either side is as to the way in 
which the alleged contract came about. 

Only one witness on this point was called on behalf of the 
plainuff ; that is Sewrattan Mandra who said that he was a partner 
in the plaintiff firm. He gave his age as 24. He may be 24, 
although he certainly, in my opinion, does not exceed that age.- It 
is a matter not entirely unimportant because as the’ contract was 
made § years ago, he must at the most have been a boy of rg years 
of age when the transaction was entered inlo. Both his father 
Mathuradas and his uncle Ram Chunder Mandra were alive and 
were participating in the business, and it is certainly open to com- 
ment'that this lad should have been left in sole charge of and con- 
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ducted all that had to be done, if his story is true, in connection 
with this transaction when his elders were also engaged in the 
business. 

The broker in the transaction, who has given evidence on behalf 
of the defendant firm, was Gonesh Prosad Khettry, and Sewrattan 
says that the contract was brought to him by the broker. When 
the contract was brought to him, it had been signed by the defen- 
dant firm. The contract itself is on a printed form, which occupies 
about three quarters of the whole sheet. Then follow 3 type- 
written lines containing particulars of the goods ordered, as alleged 
in the plaint. Then follow 4 lines in vernacular writing comprising, 
among other things, the signature of the defendant firm, Then 
follow 4% lines in pencil, which purport to be and in fact are a 
translation differing, but very slightly, from the official translation 
of the preceding lines in vernacular manuscript. Sewrattan says 
that when the broker brought the contract the vernacular writing 
was upon it. He says that the broker said nothing to him about 
the defendants requiring any other term or thatthe defendants 
would not agree if terms other than those which appear in type- 
writing were not accepted. Itis the plaintiff's case that the tran- 
slation which is to be found at the foot of the document in pencil 
was written at a considerable interval thereafter—when it is of no 
consequence. 

The defendants’ version of the matter, which is supported both 
by Sukumull Khettry and by the broker Gonesh Prosad Khettry, is 
that negotiations, in the first instance, took place between the parties 
with reference to a sample and the defendant Sukumull said that he 
would buy, but he wanted among other terms July/ August shipment. 
The broker says that he informed Mathuradas, who agreed to the 
terms which the defendants desired. Then the contract was pre- 
pared, as I understand, in the office of the plaintiff firm, with the 
typewritten portion filled in. The broker brought this to the defen 
dant Sukumull, who protested that 3 months had been given as the 
dates of shipment, that there was no mention of the finish and that 
there was nothing about 90 days, which he required. The document 
remained one day with Sukumull and on the following day, aécord- 
ing to the evidence both of Sukumull and the broker, they took it 
to the plaintiff firm, where they saw Mathuradas, who agreed. Suku- 
mull then signed the document and inserted his terms in the verna- 
cular. A translation of the vernacular portion so written as given 
by the Official Translator, is as follows :— 

“Durga Sahay Buldeodas. Tussore cases 5 (five cases). Inches. 
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27.28 ; Than of 40 yards. Quality No. 10859 at 1-4 pertyard. Ship- 
ment July-August. Godown due go days from the arrival of. the 
goods in godown. Finish as given by us”. The document then 
remained with the plaintiff firm. 

It is common ground as regards these two versions that when the 
signed document was handed to the plaintiff firm, the vernacular 
writing was there. It is also common ground that the English 
translation was written subsequently to the vernacular writing and 
signature. I draw attention to this, because from the point of view 
of either side, what is written in English in pencil at the foot is not 
a part of the contract as signed by the defendant firm and does not 
profess to be more than a translation written by some third person 
at the request of one or other of the parties, after an interval of time, 
prolonged according to one version and very brief according to the 
other. 

The importance of the addition in manuscript in the vernacu- 
lar lies in the fact that clause 2t of the printed conditions of 
the contract is as follows: 

“Anything besides plain signature written by the buyers in 
any native language on the contract shall be nuil and void and 
shall not be construed in any way as a part of the terms and 
conditions of this contract. ” 

That clause clearly precludes the vernacular portion being a 
part of the agreement. To that extent the plaintiff is right 
in saying that he is not bound by it. But clause 2r does not 
preclude the vernacular writing serving any purpose whatsoever, 
and in my opinion, it is not open to the plaintiff, ds was the case, 
according to the evidence of Sewrattan, to take no notice of it 
whatever and to make no enquiry. The vernacular words were 
intended to and do modify the preceding terms in typewriting. 
Their effect is that of a counter-proposal made by the defen- 
dant firm. Sewrattan seems to have imagined that clause 21 
mace it unnecessary for him to do more than satisfy himself 
that the contract had been signed and that he could ignore the 
rest. 

I dannot take that view. The signature undoubtedly was 
there and the plaintiff is entitled to say that anything in verna- 
cular is not to be construed as a part of the contract or agree- 
ment between the parties. Heis not, however, in my opinion, 
entitled to say that clause 21 prevents anything written in the 
vernacular being looked at for the purpose of showing :that 
the parties had not agreed. “ Anything besides plain signature 


. Vou, XLIV. | YIGH COURT. 


written by the. buyers in any native language”, though it cannot 
be imported into the agreement, may yet import disagreement. It 
would reduce the matter to an absurdity if the buyer were to 
write against his signature in the vernacular “Ido not agree,” but 
the sellers were entitled to say that by the signature alone he had 
agreed to the contract. That represents the position in which, in 
my judgment, the parties found themselves when this document 
came into the possession of Sewrattan with the defendant’s signa- 
ture and the vernacular writing. To such extent, the vernacular 
writing does not offend against condition 21. 

Sukumull, as I have already observed, says that Mathuradas 
agreed to these particular terms and therefore he signed his firm’s 
name and wrote these words in the vernacular. It is possible, 
therefore, if that is-so, that there was an oral consensus between the 
parties, but clause z2r would prevent what appears on the 
document in the vernacular being treated as a part of the written 
contract representing that which had been orally agreed. 

Hence, the conclusion at which I have arrived is that there 

was no binding agreement on the terms stated by sewrattan and 
to be found inthe plaint. Both the vernacular words themselves 
and the oral evidence exclude any agreement having been 
arrived at exclusively on the basis of this document without the 
vernacular writing. On the other hand, I cannot come to the 
conclusion that there was an agreément in writing on the terms 
deposed to by Sukumull and specified in the vernacular writing, 
for condition zr is in the way and prevents such a finding. But 
as such an agreement is not that sued upon and it is not the 
defendants who are setting up any contract upon which they 
sue, there is no need to consider this aspect of the matter. 
' Had I to decide between the two versions given both by the 
plaintiff and the defendant, as to which was the true one, regard- 
ing the way in which the contract was made, I should accept 
the evidence given on behalf of the defendants in preference to 
the unsupported evidence of Sewrattan, for I find it very difficult 
to believe that he exclusively was engaged with this matter and 
that this document was put away and no notice was taken of the 
vernacular writing in the way in which he said. His uncle Ram- 
chunder is alive and in Calcutta, but he has not given any evidence 
in the case. . 

On the other hand, the defendant Sukumull is supported by 
the broker Gonesh Prosad Khettry, and I see no reason for dis- 
believing him, particularly as théir evidence is corroborated by the 
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vernacular writing on the document itself, whereas the simple story 
told by Sewrattan that the paper was immediately put away is not 
sujporiel in any way. But it is unnecessary that I should defintely 
come to any finding with regard to that for it is on the document 
itself for reasons already gv 1, that [ come to tne conclusion that 
there was no binding agreement between the parties. That being 
so, itis not necessary further to consider the case as to shipment 
in detail, though I have little doubt that the explanation of all that 
subsequently took place is that each side was proceeding as though 
the terms were those which they respectively thought had been 
agreed. 

The suit must be dismissed with costs on scale No. 2. 

Against this decision, the plaintiffs appealed. 

Messrs. Langford James and D. N. Basu for the Appellants. 

Messrs. N. N. Sircar, A. K. Roy and Arun Sen for the Respon- 
dents. l 

The following judgments were delivered : 

Sanderson, C.J: This is an appeal by the plaintiffs against 
the judgment of my learned brother Mr. Justice Buckland, which 
was delievered on the 24th of April r925. 

The suit was brought to recover Rs. 6520 which was made 
up of Rs. 4496 the principal sum claimed with interest amount- 
ing to Rs, 2023. 

The plaintiffs alleged that a contract had been made between 
him and the defendant firm on the rst of April 1920, whereby 
the plaintiff agreed to sell to the defendant firm five cases of Hazel 
Poplins of a certain quality to be shipped in July, August and 
September 1920 at Re. 1-4-0 per yard on the terms and condi- 
tions which are set out at the end of the contract. The plaintiffs 
further alleged that the defendants raised certain objections as to 
the quality, finish and shades but that upon a reference to the 
Tribunal of Arbitration it was ordered that the goods which had 
been offered to the defendants were a fair tender and it was 
further ordered that the defendants snould take delivery in terms of 
the contract. The defendants, however, failed to take delivery and 
it is ableged that time was extended till the 31st of May 1922 but 
that even then the defendants failed to take delivery and the 
plaintiffs resold the goods and the-sum claimed was claimed as the 
difference on the resale or as damages. 

The defendants by their written statement admitted that they 
entered into a contract on the rst day of April 1920 but they 
alleged that the shipment was to bein July and August instead 
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of July, August and September as alleged by the plaintiffs, and 
they further*alleged as follows: “at the time of signing the 
said contract, the defendants entered in Hindi at the foot of the 
English writings in the printed contract form the terms and 
condition regarding quality, number of cases, size, finish and 
delivered due dates which were as follows.’ A translation in 
English was set out in the written statement. The transla'ion 
made by the official translator is set out in the learned Judge’s judg- 
ment and is as follows: “Durga Sahay Baldeo Das. Tussore cases 
5 (five cases). Inches 27, 28° Than of 40 yards, quality No. 10859 
at 1-4 yer yard. Shipment July, August. Godown due go days 
from the arrival of goods in godown. Finish as given by us.” In 
short, the defendants’ case was that there was a concluded 
contract, which included the writing inthe vernacular language 
which was agreed to by the plaintiffs and by which the plain- 
tiffs were bound. ; 

Issues were settled and they are to be found at page 13 of the 
Paper book. The main issue was the first one “ Was there a binding 
agreement between the parties and if so, what were the terms there- 
of as to shipment and sample.” 

The learned Judge found that there was no concluded agree- 
ment between the parties but that the terms contained in the 
vernacular writing in the contract constituted a counter-proposal 
by the defendants. 

The plaintiffs appellants relied upon the terms of the contract 
which were in English. 

The description of the goods was as follows’: ‘‘s (five) cases 
each to contain 30 pieces 27-28. About 40 yards. Quality 
No. 10859. Hazel Popline. Shipment July August September 
1920 at Re. 1-4 per yard (rupee one annas four only per yard), and 
all instructions as advised by mail”. 

Clause 21 provided as follows: “Anything besides plain signa- 
ture written by the buyers in any native language on the contract 
shall be null and void and shall not be construed in any way asa 
part of the terms and conditions of this contracv”. 

Sewrattan, a member of the plaintiff firm, gave evidence and 
stated that he could not read the Hindi writing and I think that 
according to the evidence on both sides it appeared that the 
members of the plaintiff frm could-not read this particular Hindi- 
script. It was suggested on behalf of-the defendants that the form 
of the contract, which ‘was a printed form, with the description of 
the goods in type, was forthe ue of European firms. There is 
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no evidence as to that, and inthis case the form was used by two 
Indian firms—the plaintiffs and the defendants. ° 

It was argued on behalf of the plaintiff that no evidence was 
admissible except the contract in suit, that clause zt excluded any 
modification which might be contained in the Hindi writing, and 
that ifit was admissible to look at the verbal evidence given on 
behalf of the defendants such evidence was not reliable and, in 
short, the contract between the parties was as alleged by the 
plaintiffs. 

The defendants’ case was that the contract, as originally pro- 
posed by the plaintiffs and contained in the printed and type- 
written terms, was modified as stated in the Hindi writing and they 
relied on the verba) evidence of the witnesses who were called on 
their behalf. 

If the evidence of the defendants’ witnesses were to be accepted, 
the contract in the printed and type-written: English terms would 
not represent the real contract, which was, in fact, arrived at, and 
this might be a good ground for rectification of the contract. In that 
case it would not be right to allow the plaintiffs’ claim for EE 
for breach of contract to succeed in this suit, 

The first question, therefore, is whether the defendants’ case 
should be accepted. 

The learned Judge said that he did not come to any definite. 
finding as to the facts, as he decided the case upon the document 
itself, but he stated that if he had to decide he would accept the 
defendants’ case in preference to that of the plaintiffs. 

The learned Judge in his judgment did not deal with the evi- 
dence in detail, but he mentioned two grounds : first, he found it 
difficult to believe that Sewrattan was exclusively engaged in the 
matter and that the document was put away without any notice 
being taken of the vernacular writing. Secondly, because Sukumull 
was supported by the broker, Ganesh Prosad pee and he saw 
no reason for disbelieving him. 

It is necessary therefore for this Court to consider the evidence 
more closely than was done by the learned Judge. 

The defendants’ case was as follows: That towards the end of 
March 1920, the broker Gonesh Prosad Khettry, went to Sukumull 
Khettry the manager of the defendants’ firm and showed hima 
sample and offered him some Hazel popline at Re. 1-4-0. Shipment 
for July, August and September was proposed by Gonesh Prasad 
Khettry. 

Sukumull is alleged to have said he would make a Soudah but 
on the terms that shipment should be July August godown due 90 
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days, and finish should be according to sample, which he would 
supply.” 

Gonesh Prosad Khettry is alleged to have taken the sample 
supplied by Sukumull away with him, saying he would propose these 
terms to the plaintiffs. 

Gonesh Prosad Khettry, called on behalf of the defendants, said 
that he went to the plaintiffs’ firm and saw Mathura Das, a member 
of the firm whois now dead, and told him of Sukumull’s terms, 
Gonesh Prosad Khettry alleged that Mathura Das in reply said “I 
shall supply with this finish and shall give goods of these ship- 
ments”. 

1 understand that to mean that Mathura Das agreed to the terms 
stated by Sukumull to Gonesh Prosad Khettry, and repeated by 


Gonesh Prosad Khettry to Mathura Das, one of which was that the- 


shipment was to be July/August. This conversation is supposed to 
have taken place before the printed form of contract was prepared 
by the plaintiffs. 

If then Mathura Das had agreed to the defendants’ terms, as 
stated by Gonesh Prosad Khettry, especially as to the shipment 
being July/August. I do not understand why the clause, inserted 
in the form to be signed by the defendants, was for shipment in 
September as well as for July/August. _ 

Again I donot understand why the broker, Gonesh Prosad 
Khettry, took the formas filled up by the plaintiffs to the defen- 
dants without any protest, knowing as he must have done, if his 
evidence were true, that it was notin accordance with the terms as 
to shipment stated by the defendants and to which Mathura Das is 
supposed to have agreed. 

In my opinion this evidence is unreliable, and 1 am unable to 
accept it. 

The defendants’ case as to the subsequent events was that when 
Gonesh Prosad Khettry took the form of contract to Sukumull he 
would not sign it in its then condition. 

His objections were that the shipment was July, August and 
September, instead of July-August, and the contract made no men- 
tion of “finish,” or the godown due date. è 

According to the defendants’ evidence it was arranged that 
Sukumull should go with Gonesh Prosad Khettry to the plain- 
tiffs’ place of business and accordingly he and Gonesh Prosad 
Khettry went there onthe 2nd April. Sukumull is alleged to 
have seen Mathuradas and to have said to him “ I can sign this 
contract on terms about which I told you through the broker,” 
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Ciıvite ° Mathuradas is alleged to have said, “your terms are aceptable to 
1926. me, you sign the contract.” 
Very s 
Meghraj - Kanyalal ' It was alleged that thereupon Sukumùll signed the contract 
Durga. Sahaj | and added the words in “ Murwa” script. Sukumull alleged that’ 
Buldeodas. Mathuradas said to Gonesh Prosad Khettry “get the contract 
Sanderson, C, y.  ‘tanslated” and that the writing was then translated by a Bengali 
— . gentleman at Ganesh’s dictation in the presence of Sukumull and 
Mathuradas. 


There appears on.the contract some writing in pencil purpor-: 
ting to be a translation in English of the Hindi writing. Gonesh 
Prosad Khettrys’ evidence in my opinion iwas to the same 
effect as that of Sukumull viz: that the Hindi writing was trans- 
lated on the occasion of the signing of the contract as alleged 
by Sukumull. 


The evidence of Jogendra Nath Banerjee who was called 
on behalf of the Plaintiffs was that he wrote the pencil writing 
viz. the translation of the Hindi script at the dictation of a 
third person: He said that the translation of the Hindi writing 
was not made until the papers had to be sent to ‘the Attorney’s 
office. 
~ The learned Judge dealing with this part of the case said 
as follows: “It is common ground as regards these two ver- 
sions that when the signed docament was handed to the plain- 
tiff firm, the vernacular writing ‘was there. It is also common 
ground that the English translation was written subsequently to the’ 
vernacular writing and signature. I draw attention to this, 
because from’ the point of view of either side, what ‘is 
written in English in pencil at the foot is not a part -of 
the contract’ as signed by the defendant firm and does not 
profess to be more than a translation written by some third pér- 
son at the request of one or other of the parties, after an inter- 
yal of time, prolonged according to one version and very brief 
according to the other. 


_ With respect to the learned Judge, I think that he did not 
apprecigte the materiality of this evidence. I do not think it is cor- 
rect to say.that “ from the point of. view of either side, what i is writ- 
ten in English i in pencil at the. foot is not a part of the | contract as 
signed by the defendant firm.” 


It was the defendants’ case that the pencil ae im » English 
i was part of the contract, 


The following questions and- answers in the cross-examination 
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of “ Sewrattan”, the member of the plaintiff-firm, will make that 
clear. ° | 

- Ql: Do you appreciate the importance of that pencil 
writing ? l i 

“ Ans: © No, ; 

“Q.: Do you not appreciate that my clients are saying 
that pencil writing is part of the contract ? 

“Ans: No, it is not. 

“Q: Donot you understand that that is what my clients, 
rightly or wrongly are saying, and that it was put there at or about 
the time the agreement was entered into? 

- “Ans: They are at liberty to make any suggestion they like ; 
I cannot stop them from doing so.” 


The allegation, made on behalf of the defendants, obviously 
was that the translation in English in the pencil writing was 
made at the time the agreement was entered into, and that 
therefore the plaintifs knew the terms inserted by Sukumull 
and accepted them. 


In my judgment the discrepancy between the’plaintiffs’ evidence 
and the defendants’ evidence in this respect cannot be disposed 
of by saying “that it does not profess to be more than a 
translation written by some third person at the request of one 
or other of the parties after an interval of time, prolonged accord- 
ing to one version and very brief according to the other.” 


In my judgment there was a clear conflict of evidence on 
this point: the defendants were alleging that the translation was 
made at the time the agreement was entered into viz: 2nd April 
1920 and in. the presence of Sukumull and Mathuradas and 
that it was part of the contract. l 


- On the other hand the plaintiffs’ evidence was to the effect 
that the defendants’ evidence was entirely untrue, that J. N. Banerjee, 
who undoubtedly wrote the English translation at the dictation 
of a third person, was not in the employment of the plaintiffs 
until the following year,-and that he did not make the transla- 
tion until the papers had to be sent to the attorneys by reason of 
the dispute which had arisen in respect of the contract. ` 


The two stories are.entirely irreconcilable and the question is 
which should be believed. l 7 

Ihave no doubt thatin this respect the defendants’ evidence 
should not be accepted. i 

There is no reasòh why. the evidence of J. N. Banerjee should 
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not be accepted and it was not seriously argued in the Court 
of appeal that his evidence should not be accepted. ° 

The result therefore is that in two respects at least I find that 
the evidence of Sukumull and the broker is untrue. 

Further I am of opinion that the story told by Sukumull and 
the broker is improbable. . 

I think there is considerable force in Mr. Langford James’ com- 
ment that if the defendants’ story were true, the object of Sukmull l 
could have been easily effected by filling up the blank in clause 2, 
and inserting therein “ go” which was the usual time in such a con- 
tract and which had been omitted by mistake by striking out 
“ September” in the shipment clause and if necessary adding 


“finish according to cutting” “and by Mathuradas initialling such 
alterations. 


Instead of that being done, the English terms were left unaltered, 
and terms were added in Hindi which the plaintiffs could not read. 
He argued that the addition as to “finish” was not really necessary, 
and that the only real variation between the printed and typed terms 
and the Hindi terms was as to the shipment in September ; for the 


go days were agreed and the typed terms included the phrase “all 
instructions as ordered by mail”. . 


The copy indent which was not included in the paper-book, but 
which was put in by consent at the hearing of the appeal, showed 
that the indent sent to England contained a clause as to finish as 
follows: ‘More glazed finish is required as advised in our letter of 
rst April r920” and it was the plaintiffs’ case that the sample given 
by the defendants to the plaintiffs was sent by them to England. It 
was urged'that there was really nothing between the parties except 
the term “September” shipment. 


lf the Hindi was really intended to be a material variation of the 
contract, as contained in the English terms, I do not understand 
why Mathuradas was notasked to put his name thereto, for the 
purpose of evidencing the contract. That is what would have been 
done, I should have thought, in the ordinary course between busi- 
ness men. 

The result, therefore is that I cannot accept the defendants’ evi- 
dence as to the alleged completed contract including the Hindi 
terms, for the reasons already given. 


I have still to deal with the evidence of Sewrattan. The effect of 
his evidence was that he “gave the contract’. It was handed to the 
broker, in order that he might get it signed by the defendants. That 
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the broker took it, and brought it back, and said the other party , Civi. 
had signed ft. 1926, 
I have no doubt that Sewrattan was speaking the truth when he piss 
; i : i Meghraj Kanyalal 
said he could not read the vernacular writing ; his script was Do 
“Maheysari”. The Hindi writing on the contract was alleged by Dprga Sahai 
Sukumull to be “Murwa” script. Sewrattan said that the Hindi a 
se : f Sanderson, C. F. 
writing was on the contract when it was returned but that he did ae 


not understand that it contained anything more than the signature 
of the purchaser. i 

He alleged he did not pay any attention to the writing in Hindi 
except that he was informed by the broker that the contract was 
signed, because one of the terms of the contract was that anything 
written in Hindi save and except the signature was not to be accept- 
ed by the sellers. The above is his own version of the effect of the 
21st clause of the contract. . 

I do not find this account to be so improbable that it must be 
rejected. l 

The other ground on which the learned Judge relied was that he 
could not believe that Sewrattan was exclusively engaged in this 


transaction. 

I do not find the same difficulty. 

It was proved that a knowledge of English necessary for the 
import business, was which Sewrattan had, and that neither Sew- 
rattan’s father nor his uncle knew the English language. Sewrattan 
was 19 years old at the time and when he was cross-examined on the 
point and asked whether he had carried through the contract by 
himself without assistance, he had no hesitation in replying in the 
affirmative and he said “you can refer tothe books of account and 
other papers which contain my signature”. This was no doubt said 
with a view to showing that he was in the habit of transacting such 
business himself. 

The learned advocate, who was cross-examining, did not accept 
this challenge and did not refer to the books. 

It was not suggested that the contract in question was out of the 
ordinary course of business : indeed the evidence shows that there 
were other contracts of a similar nature. i 

In 192r it was Sewrattan who signed the contract of employment 
of J. N. Banerjee. 

I do not consider that: any sufficient reasons have been given for 
rejecting the evidence of Sewrattan, which as far as one can judge 
from reading it, seems to be that ofa straightforward and truthful 
witness. 
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‘Upon consideration of'the evidence Iam of opinion that the 
defendants’ case viz : that there was a completed contract made on 
the 2nd; April 1920,-upon the terms contained in the ` Hindi writing 
on-the contract should not be accepted. 

< J am'satisfied that: the contract was returned to the plaintiffs By 
ad broker, as.déscribed by Sewrattan. 

. There 'is.no doubt that the contract, when so returned, bore 
upon it the Hindi writing. - 

This writing consists in ihe first place of the signature of Durga 
Sahai.Buldeodas, .then follow the: Hindi words the ‘translation of 
which is set-out in-the learned Judge’ s judgment. 

: "It remains to:consider what is the proper construction of the 
document, ge i n 

' The learned Judge; as ay ‘stated, held that “the semata 
m were intended to and do modify the preceding terms in type- 
writing. Their effect is that -of.a counter — proposal made by the 
defendant firm” and he decided the case on that footing. 

` In my. judgment that is-just the kind of thing, at which clause 21 
of the contract was. aimèd, and which it was ‘intended to prevent. 

There is no doubt that Sukumull signed the contract in the 
name of the defendants. 

. He alleged that he signed it on the end April. The putting of 
the signature to the paper was undoubtedly intended as a signing 
of the contract. 

. It is clear that Sukumull knew about clause 20 and the terms 
thereof. l 
;His evidence on this point was not given satisfactorily.. 

When he was first asked in cross-examination about:the clause 
e said, “I am not sufficiently ¢ conversant with English so as to read 
the whole of it and I do not know, anything about this term” a 
very explicit statement. 

.- Yet on being further. pressed, he had to admit that he had been 
in 1 the habit of entering . into contracts in the form of this contract 
and that “in every contract that clause is to be found” and that he’ 
knew: that it was in every contract. He went on to say that he knew 
the clause was in the contract in suit, and so he wrote out his own 





terms therein.. Eretas 
It must therefore bé taken that Sukumull had read the terms of 


the -contract ‘ues clause 2r and understood the effect of 
them: -~ - a» 

-What then was the effect of hls signing the contract ? 

The learned advocate for the defefidants argued that the signa- 
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ture should not be detached from the endorsement < in-Hindi and 


that the construction should be that the defendants were ‘willing tó- 
sign in respect of the sale of goods as specified by the defendants: ` 


Again, this seems to me to be just what the terms of clause 2r 
were designed to prevent ? 


I do not intend to express any opinion except’so far as the facts 


of this case are concerned, and my decision is confined to these’ 


facts. Where, asin this case, the person signing the name of the 
defendants, signed it intending to enter into a contract, and for his 
own convenience or for some other reason, wrote a description of 
the goods in Hindi which differs from the English description of the 
goods in the contract. I am of opinion that the terms contained in 
the Hindi writing must be treated as null and void, and cannot be 


construed or taken as part of the contract by reason of the provi- 


sions of clause 21. 


It is not really necessary to consider the reason wy the ee 


writing was put in the contract. 


Apparently it is not an uncommon thing for parties to do, other- 
wise there would be no reason for the existence of clause 2r in all 
similar contracts, as stated by Sukumull. 


In this case there is really no material difference between the 
typed description and the Hindi description except that “Septem- 
ber” shipment was omitted from the Hindi writing, for as already 
stated the “finish” was provided for inthe phrase “all instructions 
as advised by ‘mail ”. i 


The reason therefore in this case for the addition of the Hindi 
writing may be that Sukumull may have preferred to have the. 


description in Hindias wellasin English and the omission of 
‘September’ may have been an over-sight, as suggested by the 
learned advocate for the plaintiffs. 

It is, however, unnecessary to speculate as.to this. 


The conclusion at which I have arrived on the construction of 
the document is, that the defendants entered into the contract con- 


tained in the English terms and that such terms cannot be modified’ 


or altered by reason of the addition of the Hindi writing. 
Yesterday the learned advocate, who ' ' appeared for the plaintiffs 


drew our attention to the case of Gopi Nath Nandy and others 4. 


Nilambar Sita Nath Kundu which was decided’ in’ December 1914 
by Sir Lawrence Jenkins and Mr. Justice Woodroffe. * The case was, 
not reported : the learned advocate stafed that he had given notice 
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to the defendants that he would mention it. A clause in the contract 
in that case was in terms very similar to clause 21 in the contract in 
this case and was as follows :— 


“Anything besides plain signatures written by the buyers in,any 
native language on this contract shall be null and void and shall 
not be construed in any way as part of the terms or condition of this 
contract”. | 


The suit was brought by the plaintiff claiming damages for non- 
delivery of certain goods. The contract, which was in English, was 
for 200 tons galvanized corrugated iron sheets. There were written 
upon the contract in Bengali character above the signature of the 
plaintiffs’ Gomasta the following words, as translated in English, “we 
have purchased 37% tons out of 200 tons July, August shipment. 
We shall not take more goods.” 


The defendants relied upon these terms for the purpose of show- 
ing that they were not liable to deliver more than 37% tons. The 
plaintiffs alleged that the terms added in Bengali were a perjury. 
‘The learned Judge who tried the case came to the conclusion that 
he was unable to hold that what was challenged as a forgery, was a 
forgery but he gave judgment for the plaintiffin respect of the 
balance of the contracted amount which was undelivered. 


The matter came before the Court of appeal and L propose to 
read the learned Chief Justice’s judgment which is short and runs 
thus :— 

“The only question that arises on this appeal is whether the 
contract was for 200 tons or 3744 tons. The contention that it was 
37% tons rests upon something written in a native language on the 
contract. But by the express agreement of the parties ‘anything 
besides plain signatures written by the buyers in any native language 
on the contract shail be null and void’. We are therefore compelled 
on the very terms of the contract to disregard the provision written 
in the vernacular, and it does not appear to be profitable to consider 
whether it was inserted or not under circumstances of suspicion. 
On this ground andon this alone we dismiss the appeal with 
costs”. ` 

It is satisfactory to find that the decision of Sir Lawrence Jen- 
kins.and Mr, Justice Woodroffe was tothe same effect as the con- 
clusion, at which I had arrrived without knowing of their decision. 

My learned brother and I are of opinion that this case should be 
disposed of by this Court on the evidence already on the record. 
We therefore propose to hear the arguments of learned advocates 
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on both sides on the other issues, as hitherto our attention has not 
been drawAà to those issues at all. 

Rankin J: I agree. 

The Court then passed the following judgments on the other 
points raised in the case. 

Sanderson C.J: This appeal has been already partly dispos- 
ed of by a judgment of this Court upon the construction of the 
_contract. The learned Judge who tried the case did not dispose 
of the other issues. The result of this Court's judgment was 
that it became necessary for this Court to deal with the other 
issues and the learned advocate for the respondents stated the 
points upon which he intended to rely and the case was argued 
upon that basis. 


The first point was that as regards the two cases Nos. 185 and 
186 the suit was barred by the Act of Limitation, The second 
point was that there was late shipment as regards three cases. 
The third point was that three out of the five cases were not in 


accordance with the sample, and the fourth point, which was 


raised, was with regard to damages. 


It was stated by the learned advocate who appeared for the 
appellants that the issue that the cases were not in accordance 
with the sample was not raised at the trial; and accordingly 
in this Court that point was abandoned. 


There remain, therefore, three points which I-have mentioned. 


There is no doubt that the claim is barred so far as the two 
cases Nos. 185 and 186 are concerned, unless it can be shown 
that there was an agreement for extension of time for taking deli- 
very. I will deal in detail with that question at present, but I 
am of opinion that so far as the contract which is the basis of this 
suit, namely, No. 228 is concerned the plaintiff appellants 
have not proved that there was an extension of time for taking 
delivery, and consequently in my judgment the suit fails as far 
as these two cases are concerned. 


The suit as regards cases 233, 234 and 235 is not barred by 
limitation for the due date was the gth of February 192s and 
the suit was brought on the roth of January 1924; the point, 
therefore, which has to be considered in connection with these 
three cases is the question of late shipment. These three cases 
were shipped in September. The defendants’ case is that.under 
the contract the plaintiffs were bound to tender one case at least of 
July shipment as the provision of the contract was for the sale of 
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five cases and the shipment was to be in July, August and Septem- 
ber. , 

The learned advocate argued that as the plaintif was bound to 
tender one case of July shipment and as the two cases Nos. 
185 and 186 were August shipments, the defendants could not be 
called upon to take more than two of September shipment. In my 
judgment that contention is right, unless it can be shown that the 
plaintiffs’ position is saved by clause 13 of the contract. l 


Clause 13 of the contract is to this effect: “ if in any one month 
one package be shipped in excess of that month’s instalments the 
buyers agree to accept such one package so shipped in excess as 
aforesaid along with the instalments of that month. If in any one 
month one package less than that month’s instalments be shipped, 
the buyers agree to take that instalment less the one package so 
short shipped as aforesaid,” 


In my opinion, clause 13 does not avail the plaintiffs in this 


_case. Itis clear that it was the intention of the parties that each 


instalment should be regarded as a separate contract. That is 
made plain by the provisions of clause 18 of the contract. The 
result, therefore, is that the July, August, and September shipments 
must be regarded as separate contracts and, as stated already, 
the September contract, in the events which had happened, 
could not be for more than two cases. In my opinion, clause 13 
could not be intended to make the buyer take more than 
the total amount for which he had contracted. The clause must 
have been intended to arrange for a month's instalment containing 
a package in excess of the quantity provided by the contract for 
that particular instalment, the delivery being within the total 
amount of the contract quantity. 


Clause 14 was also relied upon by the learned advocate for the 
plaintiffs. 1 find clause 14 is difficult to understand. In any event, 
in my opinion, it is of no avail to the plaintiff. The blank is not 
filled in; and I am of opinion that this clause as well as the 13th 
clause must be subject to the implied provision that the buyer 
is not liable to take delivery of a larger quantity of cases than 
the total amount provided by -the contract. I am, therefore, of 
opinion that neither the 13th nor the r4th clause is of any avail 
to the plaintiff in this particular respect. 

There is a further question whether it can really be said 
that clause 13 applies at all. The contract was for five .cases. 
Clause 13 deals with “packages.” Whether it can be said that 


VoL. XLIV.] HIGH COURT. 


“packages” are the same as “cases” with regard to the facts of this 
case is doubtful. 

The result as regards this part of the case, in my opinion, there- 
forè, is that the plaintiff is entitled to recover in respect of two cases 
only of the September shipment. 

I have now to deal with the question whether there was an 
extension of time for delivery. There were other contracts running 
between the parties for the sale and delivery of goods, and there is 
no doubt on the evidence that with regard to the other contracts 
there was an arrangement made on the 7th of February 1921 for an 
extension of time for taking delivery for two months. 

It is further clear upon the evidence that this arrangement did 
not include the goods which were the subject matter of contract 
No. 228 There is a letter of the 23rd of May r921 from the plain- 
tiffs to the defendants to this effect: “The delivery due date of the 
goods against your above contracts, which you kept with us on 
interest, passed on the 7th April last, and in spite of our repeated 
demands you have not yet succeeded to take delivery of the said 
goods. We hereby call upon you to take delivery of the above-men- 
tioned goods paying value and interest within three days from date 
hereof, failing which we shall be compelled to resell the said goods 
on your account and risk without any further notice or reference to 
you and shall hold you liable for the consequences’. The date of 
the 7th of April in that letter obviously refers to the expiration of 
the two months time which had been arranged on the 7th of Febru- 
ary and it is clear on the evidence that this did not apply, as I have 
already said, to this contract No. 228; yet the plaintiffs’ letter of 
the 23rd of May was written on the basis that the arrangement did 
apply to contract 228. In this respect, in my opinion, the letter was 
incorrect. 

There was a dispute as to whether the letter of the 26th of May 
1921 was sent by the respondents. I think there can be little doubt 
that it was sent by the respondents and in that letter the respon- 
dents stated that “as regards Contract No. 228 the matter is still 
pending for final decision ; anyhow we can assure you of our best 
endeavours to retain our long friendly connection”. 

The reference to “final decision” takes one back to the letter of 
the 8th of April 1921 from the defendants to the plaintiffs. In that 
letter the defendants said: “Re: Contract 228-5 C-S poplin. 
Your favour dated 3oth ultimo. You are already informed of our 
placing protest on the award as.given by the Bengal Chamber of 
Commerce, l i 
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Civit. ‘We regret we can do nothing in this connection until our case 
1926. and complaint fully investigated”. 
wt > e * . 
Meghraj Kanyalal It 15, therefore, obvious that there was no agreement for extension 
oOo of time for delivery in respect of the goods — the subject matter of 
teh ea contract No. 228, up to the end of May rgzr. 


Ca aai 


Sanderson, C. ye . The question, then, arises: What is the evidence of any agree- 
E ment after that date? The letters which are set out in the paper- 
book dated the 22nd of July 1921, 7th of December 1921, 8th of 
February 1922 and the 26th of May 1922 were not answered by 
the defendants. In my judgment, some of those letters are incon- 
sistent with the plaintiffs’ case that there had been a specific arrange- 
ment for the extension of time for taking delivery down to May 
1922. At any rate, those letters do not constitute evidence of any 
such agreement. 


The matter, therefore, rests upon the verbal evidence of Sewra- 
tan ; and although 1 do not intend to make any reflection upon the 
truth or honesty of Sewratan, I think his evidence on this point is 
not sufficient. It is contained in a very few questions and answers 
which are to be found at pages 34 and 35. I need not set out the 
evidence in my judgment. The material questions are Nos. 189, 
195, 200, 201 and 202. The witness said that his case was that at 
a date later than May 1921 the defendants promised to take delivery. 
That is a vague statement. There is no evidence as to the date 
when or the place where the alleged arrangement was made: nor 
was it stated who were the persons who made the alleged arrange- 
ment. I think that upon this point the evidence of Sewratan does 
not go far enough to support the case of the plaintiffs that there was 
a specific arrangement that the time for taking delivery in respect of 
the goods under contract 228 should be extended till May 1922. 

For these reasons, I am of opinion, as already stated, that the 
alleged agreement for the extension of time for taking delivery has 
not been proved. 

The result,in my judgment, therefore, is that the plaintiff is 
entitled to recover in respect of two cases of the September ship- 


ment only. 
The plaint is based upon a resale and the difference between the 


amount produced on the resale and the amount which would have 
been realized if the contract had been carried out by the defendants 
The resale however did not take place till the end of May r922. 
Having regard to the fact that I have come to the conclusion that 
there was no agreement for the extension of time for taking delivery, 
the resale which took place in May 1922, cannot be relied upon by 
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the plaintiff. “The plaintiffs therefore are relegated to any claim for « Civit. 
damages which they can prove against the defendants for the breach 1926. 
of their contract in not taking delivery of the twocasesofthe 4 0% 
eghraj Kanyalal 

September shipment at the tirne when delivery ought to have been mo 
taken. There is no evidence as to the market price of these parti- il era 
cular goods at the due date viz. February 1921 on the record. The n 

f : Sanderson, C. Fa 
parties however, have agreed that there will be judgment for the T 
plaintiff for Rs. 750 as the amount of damages in respect of the two 
cases of the September shipment, 

The appeal is allowed and there will be a decree entered for the 
plaintiffs for Rs. 750. The plaintiffs will be entitled to their costs 
of the suit in the trial Court and in our opinion it was a fit case to 
be tried by the High Court. The costs will be on Scale No. 2. The 
plaintiff appellants will be entitled to recover two-thirds of their 
taxed costs of the appeal from the defendants. 

Rankin, J :~I entirely agree and have nothing to add. 

N. C. Boral and Pyne: Attorneys for the Appellants. 

A. N. Mitterrand Basu: Attorneys for the Respondents. 


A. T. M. Appeal allowed : Suit decreed in part. 
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CIVIL, œ» Per Sanderson, C. F: The onus of proving in the first instance that the 
ase. rent is a fixed one, is on the tenant. . 
—_ Per B. B. Ghose, $: When a tenure is not held from the time of the 


Saroda Prasad 


Pakrasi Permanent Settlement, the zemindar has a prima facie right to ask for an 


v. enhancement of rent of the tenure, from time to time, unless there is any- 
U masankar Sanyal thing to prevent him from doing so : Bamasoondery v. Radhika (1). 


Under section 5 of Regulation XLIV of 1793, a power was given to the 
purchaser at a Government sale for arrears of revenue to avoid the subsist- 
ing engagements as to rent, and to increase the rent to that amount at 
which, according to the established usages and rates of the Pergunnah, or 
District, it would have stood had the cancelled engagement so avoided never 
existed, This gives it a just and reasonable operation, and virtually it 
would have had none, when the existing rent was already according to the 
usages and rate of the Pergunnah: Ranee Surnomoyee v. Maharajah Suttees- 
chunder (2). Hence the revenue sale held in or about 1800 did not affect the 
other terms of the contract which there might have been between the parties 
at the time of the creation of the tenure. 


Where the landlord claimed title by succession from auction-purchaser at 
a revenue sale of the zemindari held in or about 1800, he was bound by 
contract as to fixity of rent if the tenure was created after the Permanent 
Settlement. 


Per Sanderson C. F: The fact that the taluqdar had to pay enhanced 


rent by reason of section 5 of Regulation XLIV of 1793, does not show conclu- 
sively that the rent was not fixed. 


Per B. B. Ghose, F: Enhancibility of rent of a tenure, where there is no 
direct evidence as to what the actual terms are, can be inferred from other 
circumstances in the case. 


A mere mention of a taluq as a putni taluq does not create a putni taluy 
There may be other terms in the document which may show that although 
the word ‘putni’ was used it was not really a putni taluq. 


Per Curiam: The grant of a putni connotes that the rent is fixed. 


Having regard to the lapse of a long series of years extending to acen- 
tury when the value of the property has gone up at least soo per cent, and no 
attempt having been made during all this period to’ claim any enhancement 
of rent, a legitimate inference can be made that the original contract was that 
the rent should be fixed for ever. 


Per B. B, Ghose, F: Where there is no reasonable ground for suspicion 
that documents might have, been fabricated after the filing of the plaint such 
as documents obtained from public offices or copies obtained from Court ‘and 
with regard to which the other side may not be prejudiced as being taken by ` 
surprise or not having any opportunity of adducing rebutting evidence, the 
Court may properly, in the exercise of its sound discretion, receive such docu- 
ments in evidence and then decide as to their probative values giving every 


. (1) (1869) 13 M. L. A. 248. e (2) (1864) 10 M. L A. 123 (47). 


* 
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opportunity to the other side to rebut the effects of those documents if they 
were believeds 


Where the document was alleged to have been a copy ‘obtained from some 
Court where tbe original was alleged to have been filed, and if the plaintiff 
had not been negligent in the production of the document in Court, it might 
reasonably be accepted by the Court. 


Wide discretion has been given to the Court with regard to matters of 
reception of evidence although the documents have not been entered in the 
list of documents filed by the parties and this discretion should be exercised 
for the furtherance of justice. 


Per Curiam: The appellate Court will not interfere with the order of 
rejection of document not'entered in the list of documents filed by the 
party under O. 7 R. 14 of the Code of Civil Procedure unless the appellant 
can show that the discretion was wrongly exercised by the primary Court. 


Per B. B. Ghose, F: “ Rules of procedure are not made for the purpose of 
hindering justice’? : IJndrajit Pratap Sahi v. Amar Singh (1). 
Appeals by Plaintifi-landlords. 


The plaintiffs claimed rent and a right to enhance the rent in 
each case. 


The material facts appear from the judgment. 


Mr. Ram Chunder Mazumdar and Babu Kali Kinkar Chakra- 
vartt for the Appellants. 


Mr, Sarat Chandra Roy Chowdhury and Babu Bireswar Bagchi 
for the Respondents. 


The following judgments were delivered : 


Sanderson, C. J.: ln this matter there are six appeals arising 
in six rent suits, which were disposed of in the first Court and in the 
lower appellate Court by one judgment in each Court. 


The plaintiffs are three batches of co-sharer landlords and the 
tenants defendants are the same in each suit. The remaining co- 
sharer landlords are the ro forma defendants. 

The plaintiffs claimed rent and a right to enhance the rent in 
each case. 

In the trial Court the plaintiffs succeeded and the learned 


Subordinate Judge of Pabna decreed the -suits and assessed the . 


rent at double the existing rent in the respective cases. 


The tenants defendants appealed to- the Additional District 
Judge and the learned Judge came to the conclusion that the rent 
was not enhanceable but that it was fixed in perpetuity and conse- 


(1) (1923) L. R. 50 I. A. 183 (191).*- 
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quently he allowed the appeals. The plaintiff landlords appealed to 
this Court. $ 

The first point to which it is necessary for me to refer, is the 
argument which was addressed by the learned advocate for the 
respondents, that the plaintiffs were not entitled to maintain the 
suits by reason of the provisions of section 188 of the Bengal 
Tenancy Act. I see no reason to differ from the conclusion at which 
the learned District Judge arrived in that respect having regard to 
the terms of the Kabuliat, which is printed at page 30 of the paper- 
book containing the additional papers, and having regard to the 
other facts of the case. I need say no more than that I agree with 
the conclusions of the learned District Judge and the learned Subor- 
dinate Judge, namely that the plaintiffs were entitled to maintain 
the suits. 


The next point relates to the rejection of a certain document 
which was described by the plaintiffs as the “Likhan” in respect of 
the Pattani Majkuri Taluk granted by the Maharajadhiraj Ram 
Krishna Roy Bahadur to be called for from witness”. The name 
of the witness given, was Khirod Lall Pakrasi. 


The learned Subordinate Judge did not allow that document to 
be put in evidence. The learned District Judge stated that if he 
had been trying the suits as a Court of first instance he might have 
been inclined to admit the document, but that he was unable to say 
that the learned Subordinate Judge in the circumstances, had 
exercised his discretion wrongly. The document in question was 
alleged to be a certified copy of a document dated the r1th Chaitra 
r2ot B. S. (corresponding to 24th March 1795,) and it was alleged 
that by that document the Maharajadhiraj Ram Krishna Roy had 
created a non-permanent Majkuri Taluk ata rent of Rs. 4891 in 
favour of Ganga Gobinda Sanyal, who was alleged to be the prede- 
cessor in title of the defendants in these suits. 


On the question whether the rent is liable to be enhanced it can- 
not be doubted that that document was material and the question, 
which arises in connection with that document is whether by reason 


_of the provisions-of Order 7 Rules 14 and 18 of the Civil Procedure 


Code, the document is admissible or not. 


Rule 14 is as follows :— 

(1) “Where a plaintiff sues upon a document in his possession 
or power, he shall produce it in Court when the plaint is presented, 
and shall at the same time deliver the document or a copy thereof 
to be filed with the plaint”, j l l 


~“ 
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That part of the Rule does not apply to this case. Sub-Rule (2) 
provides :— 

“Where he relies on any other documents (whether in his poses- 
sion or power or not) as evidence in support of his claim, he shall 
enter such documents in a list to be added or annexed to the 
plaint”. 

The provision is specific, and itis clear that the plaintiffs did 
not enter this particular document in alist which was added or 
annexed to: the plaint. 

The result therefore was that Order 7 Rule 18 came into 
operation. 

That Rule provides as follows: 


“ A document which ought to be produced in Court by the 
plaintiff when the plaint is presented, or to be entered in the 
list to be added or annexed to the plaint, and which is not 
produced or entered accordingly, shall not, without the leave 
of the Court, be received in evidence on his behalf at the 
hearing of the suit.” 


In this case therefore inasmuch as the plaintiffs did not 
‘ comply with the provisions of Order 7 Rule 14, the document 
in question could not be admitted unless the plaintiffs succeeded 
in obtaining the leave of the learned Subordinate Judge. 


The question in this appeal with regard to that matter is, in 
my opinion, whether the learned Subordinate Judge had suffi- 
cient materials before him, which would justify him in fhe exercise 
of his judicial discretion in refusing the admission of that 
document. 

I aminclined to agree with the learned District Judge. If I 
had been trying these cases I should have been inclined to 
admit the document on terms and I would have given the 
defendants ample opportunity of substantiating their allegation, 
which was that this document was not a genuine document. But 
Iam sitting in a Court of appeal and it is for the appellants to 
show that the learned Subordinate Judge exercised his discretion 
wrongly in deciding that the document ought not to be admitted. 


The material facts, in my opinién, are these: In March 1914 
the plaintiffs filed a list of documents in Court and referred to this 
document in these terms: “ The likhan in respect of the Pattani 
Majkuri Talug granted by Maharajadhiraj Ram Krishna Roy. The 
certified copy to be filed afteryards of the said likhan through 
witness Kshirod Lal Pakrasi.” 
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Civit. The plaintiffs in July 1914, gave notice to the deféndants to 
1926. produce the original patta. The defendants in the same month of 
ed the same year stated that they had no such document. Then in 

Saroda Prosad : : f 
Pakrasi the following year 1915 in the month of June the case was tried. 
Ve 
Umasankar Sanyal. One of the points at the trial was whether the plaintiffs were 
Sanderson, C. F. entitled to sue having regard to the provisions of section 188 of the 
— Bengal Tenancy Act, and it was on that ground that the learned 


Judge who tried the cases dismissed the suits. But it is clear 
from what was read tous today by the learned advocate for the 
defendants that one of the issues was whether the rent was en- 
hanceable. It is clear that evidence was produced in respect of 
that issue and from the learned Judge’s judgment it is clear that 
although he decided the case upon the preliminary point, that the 
plaintiffs were not entitled to sue by reason-of the provisions of 
section 188, he had evidence upon the other issues. If that be so, 
I do not understand how it was that the plaintiffs did not call 
upon the witness, who was supposed to have this document in his 
possession to produce it at the trial in rgrs. 


There was an appeal to the lower:appellate Court and then an 
appeal to the High Court. The case was remanded sometime in 
1919 for further trial. Then it was that the plaintiffs for the first 
time endeavoured to give evidence in respect of that document in 
1920, and the learned Subordinate Judge rejected it. Having regard 
to the circumstances I think it is impossible to say that the learned 
Judge did not exercise his discretion in a judicial way. I think it is 
impossible to say that there were not materials before him which 
would justify him in coming to the conclusion that the document 
should not be admitted. The result therefore is that :on this point 
the appeal must fail. 


The other question, with which I have to deal, is whether the 
learned District Judge was right in his conclusion that the rent, in 
respect of the taluk, was fixed in perpetuity. In spite of the argu- 
ment which was addressed to us by the learned advocate, who 
appeared for the appellants (to which it was a pleasure to listen) I 
am mot convinced that the learned District Judge was wrong. 

I think the learned District Judge’s conclusion as regards the 
origin of the taluk is right on the evidence which was before him. 

In the first place he held that the taluq could not have been 
in existence at the time of the Decennial settlement. That I 
understand wasin 1789. In my opinion there is no doubt about 
that. ; 


The learned District Judge then held thatit must have 
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come into existence between 1789 and 1801. There is no doubt 
about that,*because it was not in existence in 1789 and it clearly 
was in existence in 1801, because the revenue sale by which 
the Pakrasj brothers became the owners was in 1789 and there 
was a partition between these two brothers by metes and bounds 
in t800, It was either in 1799 or 1800 that the then taiuqdar 
was dispossessed by the purchasers at the revenue sale. There- 
fore I agree with.the learned Judge so far.. 

The learned District Judge then proceeded to say ‘whether 
before or after 1793 there is no indication whatever.” 

If the document, to which I have already referred is exclu- 
ded from evidence, I agree with the learned District Judge 
that there is nothing to show whether the taluq - was created 
before or after the Permanent Séttlement of 1793. It must 
have been created, in my opinion, about that time. It may 
have been shortly before or shortly after. 


The learned advocate, who appeared for the appellants, 
argued that even if the taluk had been created before the 
Permanent Settlement the fact that the rent was enhanc- 
ed in 1803 is sufficient to show that the rent was not 
fixed in perpetuity. Here again lagree with the learned District 
Judge's conclusion. The rent came to be enhanced in 1803 by 
reason of the fact that Ganga Gobinda Sanyal, the then taluk- 
dar, who had been dispossessed, brought a suit. As the result 
of that suit a decree of the Court was made, as I understand, to 
the effect that he should be restored to possession on his 
undertaking to pay the rent in accordance with that which was 
customary at that time inthe pergana. That order was made 
‘in pursuance of section 5 of Regulation 44 of 1793. ít is 
obvious that section 5 deals with an exception to the provisions 
of section 4 of that Regulation. I need not read the terms, in- 
asmuch as the section has often been the subject of judicial 
consideration. I cannot agree with the contention of the learned 
advocate for the appellants as to the effect of section 5. In my 
opinion it is this. It means that the talukdar was entitled to stay in 
or get possession of the subject of the tenure, provided that he was 
prepared to comply with the demand, which the purchaser was 
entitled to make under the section, — which was to collect “ what- 
ever the former proprietor would have been entitled to demand 
according to the established usages and rates of the purgunnah or 
district in which such lands may be situated, had the engage- 
ment so cancelled neyer existed.” The fact that the talukdar 
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had to pay enhanced rent by reason of the provisions of sec- 
tion 5, in my opinion, does not show conclusively that the rent 
was not fixed. The question therefore remains to be considered 
upon the main facts of these cases. 

The learned District Judge, in a careful and well considered 
judgment, weighed the facts which were undoubted and came to 
the conclusion that, although in the first instance the onus was 
upon the defendants to show that the rent was a fixed one in 
perpetuity, that onus had been removed by reason of the main 
facts of the case which had been proved. In the first place 
the tenure which was undoubtedly vested in the defendants’ 
predecessor was described as a putni, it undoubtedly had the 
other ordinary incidents which were attached toa patni tenure, 
and there was no reason why it should not have the usual 
incidents of a fixed rent. In the next place there is the fact 
that the rent was at the same rate for about reo years and there 
is no doubt that the value of the tenure must have increased 
toa very large extent having regard to the remarks which were 
made by the learned Subordinate Judge in his judgment. 
He considered from the calculations which had been put for- 
ward that “the existing Jama was liable to be enhanced to even 
5 times in certain cases.” In order to be on the safe side and 
having regard to the circumstances he contenied himself by 
increasing the jama to double the existing jama in the respec- 
tive cases. The value having increased to such an extent and there 
having been no variation oftrent for so many years and having 
regard to the undoubted nature of the tenancy, I am not satisfied 
that the learned District Judge was wrong in arriving at the conclu- 
sion that the rent in this particular tenure was fixed in perpetuity. 

The appeals are dismissed with costs. 

. B. B. Ghose, J:-The main question is whether the plain- 
tiffs are entitled to claim enhancement of the rent payable by 
the tenants in these appeals. 

The history of the tenure, so far as it appears: from the 
findings of the learned Additional District Judge, may be shortly 
stated thus: This tenure was in the possession of one Ganga 
Gobinda Sanyal. It was sold for arrears of revenue in 1799 or 
1800 A. D. and purchased by two brothers who may be called the 
Pakrasis. After their purchase they dispossessed the tenure- 
holder of the tenure on which the tenure-holder brought`a suit 
for recovery of possession. In that suit it appears that an 
order was made by the Court ddted the roth of April 1803 
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under which it was ordered that the tenure-holder should be o CIVIL. 

put into pðssession of the tenure on his undertaking to pay the 1926. 

Pargana rate of rent to the auction-purchasers in terms of sec- See 
Saroda Prosad 


tion 5 of Reg. XLIV of 1793. Thereupon it appears that the Pakrasi 
tenure-holder executed an Ekrar in favour of a Court officer in 1803 Umacankear Sanyal. 
in which he undertook to pay the Pargana rate of rent for the 
tenure to the auction-purchasers and that so long as the Pargana 
rate was not ascertained he would pay the previous rent which 
was Rs. 4891. The Purgana rate was settled by the Court in 182r 
which was found to be Rs. 10775 and since then the tenure- 
holder and his successors-in-interest had been in possession of 
the property on payment of that rent 

in 1897 it appears,that the zemindari interest came in to the 
possession of five sets of landlords and the tenure was in the 
possession of 15 or 16 sets of tenants or possibly more. The 
defendants in these cases executed separate Kabuliats in favour 
of different sets of landlords engaging to ‘pay the rent payable 
by them to each set of landlords separately and it was 
stated in the Kabuliats, the earliest of which is dated 
September 1897, that this arrangement was entered into for 
the purpose of saving the tenants from the liability of being deprived 
of their property on account of defaults being made by their 
co-sharers. 

l may here state that in this Ekrar of 1803 the interest'of the 
tenure-holder has been described as “my Putni:Taluk” consisting of 
certain villages in the Pargana. In the Kabuliat of 1897 which I 
have referred to, the interest of the tenure-holder has been described 
as “Putni Majkuri Taluk,” and it is further stated that the landlord, 
in whose favour the Kabuliat was executed for the share of the rent 
payable to him on account of the share of rent for which the tenant 
was liable, would be entitled to proceed to sell the interest under 
the Putni Regulation VIII of 1819. 

Things went on apparently without any further trouble till the 
year 1913 when three of the suits out of which three of these appeals 
arise were brought for the purpose of recovery of rent as well as for 
enhancement, It is not necessary for me to relate the vicisgitudes 
of fortune which these three cases had. It appears that these cases 
ultimately came to be heard by the Subordinate Judge in 1920 
along with three other suits out of which the three other appeals 
have arisen which were instituted in the year 1917. The Subor- 
dinate Judge made a decree increasing the rent to double of what 
was previously paid by the tenants. This part of the decree has 
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been reversed and the learned Additional District: fudge has made 
a decree for the rent payable as stipulated in the Kabulitt. - 

The main contention is whether the rent payable, as 1 have 
already stated, is liable to enhancement. I may here add that we 
had a very elaborate and interesting argument attacking the judg- 
ment of the*learned District Judge, but after carefully? considering 
the argument, I am of opinion that the judgment of the learned 
District Judge must be supported. 

The first contention that is raised is with regard to section 6 of 
the Bengal Tenancy Act ; and it is argued that this particular tenure 
was not held from the time of the Permanent Settlement and that, 
therefore, there was nothing to prevent the landlord from asking 
for enhancement of rent. A 

In support of this contention it was urged that a copy of a cer- 
tain document was wrongly refused by the Subordinate Judge in the 
trial Court and that, although the learned Additional District Judge, 
on appeal, expressed fhe opinion that if he had been Sitting as a 
Court offirst instance he would have accepted the document, he 
declined to admit it as the Subordinate Judge, in his opinion, had 
given: sufficient reasons for exercising his discretion in not accepting 
it. It is urged that it should have been admitted in evidence, and 
it would show that the tenure was created after the Permanent 
Settlement. 

I will deal with this point later on. For my present purpose I 
will proceed on the assumption that this tenure was not held from 
the time of the Permanent Settlement. Assuming that to be so, the 
contention of the learned advocate for the appellants was that his 
clients were entitled to enhancement of rent under section 7 of the 
Bengal Tenancy Act which commences thus: “Where the rent of 
a tenure-holder is liable to enhancement, it may, subject to any 
contract between the parties, be enhanced upto the limit of the 
customary rate payable by persons holding similar tenures in the 
vicinity”. The argument in substance appears to be that where a 
tenure has not been held from the time of the Permanent Settlement 
the landlord is prima facie entitled to enhancement of rent. There is 
a large body of authority in support of this contention ; for instance, 
the case of Bamasoondery Dassyah v. Radhika Chowdhrani (1) 
which lays down that the zemindar has a prima facie right to ask 
for enhancement of rent of under-tenures from time to time unless 
there is anything to prevent him from doing so. 

The question, therefore, resolves itself into this ; whether hav- 

(1) (1869) 13 M. I. A. 248. ý 
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ing regard to the circumstances of the case as found by the learned 
Judge, there is anything to prevent the landlord from asking for 
enhancement of rent; and in deciding this question regard must 
first be had to the rights of the parties in these cases with reference’ 
to the provisions of section 5 of Regulation XLIV of 1793. The 
plaintiffs in.these cases claim title by succession from the auction- 
purchasers at a revenue sale of the zemindari and itis urged that 
they are not bound by any contract as to fixity of rent if the tenure 
was created after the Permanent Settlement. The question with 
regard to the construction of this section, the terms of which appear 
to be very drastic, is ves integra. This section was construed by 
the Judicial Committee in the case of Ranee Surnomoyee v. Maka- 
rajah Suitees Chunder Roy Bakadoor (1) ; it was observed by their 
Lordships: “Now, looking at what follows in the same clause, it 
is obvious that no such absolute cancellation was intended, for the 
power expressly and affirmatively given to the purchaser supposes 
the Talookdars and the Ryots to remain in all respects as before, 
except that they became liable to a certain limited increase of rent, 
according to the established usages and rates’. At page 147 their 
Lordships observed :—‘‘The conclusion at which their Lordships 
have arrived as the construction of the section is this~ that a power 
was given by it to the purchaser at a Government sale for arrears to 
avoid the subsisting engagements as to rent, and to increase the rent 
to that amount at which, according to the established .usages and 
rates of the Pergunnah, or District, it would have stood had the 
cancelled engagement so avoided never existed. This gives ita 
just and reasonable operation, and virtually it would have had none, 
when the existing rent was already according to the usages and rate 
‘of the Pergunnah.” The revenue sale, therefore, did not affect the 
other terms of the contract which there might have been between 
the parties at the time of the creation of the tenure. 

We have no direct evidence as to what the actual terms were as 
regards the enhancibility of the rent. This must, therefore, be 
inferred from the other circumstances in the case, and the other 
circumstances from which an inference may be drawn have been 
very carefully stated by the learned District Judge from whose judg- 
ment these appeals are preferred. I need refer to only a few of 
them. The first is the statement in the document to which I have 
already referred that the tenure was a putni, In my Opinion, the 
grant of a putni connotes that the rent is fixed and I say this as I 
may claim a certain amount of experience with regard to what Putni 
Taluks are. ° 

(1) (1864) 10 M. ls A. 123 (146). 


395 


” Civin 


1926. 


Saroda Trosad 
Pak asi 


è 
Umasankar Sanyal. 


B. B. Ghose, F. 


Civit. 


1926. 
Noe 
Saroda Prosad 
Pakrasi 


Ws 
Umasankar Sanyal. 


B. B. Ghose, F. 


THE CALCUTTA LAW JOURNAL. (Vor. XLIV. 


A case has been cited on behalf of the appellants yeported in 
Bhupendra Chandra y. Harihar (1) where it seems to have been 
observed that the expression “Putni Taluk” did not import fixity of 
rent. The judgment however is not based on that ground as will 
appear from the following observation: “Butitis perfectly plain 
that this document does not create a putni taluk, in other words, 
a taluk subject to the summary procedure for realization of rent 
provided by Regulation VIII of 1819”. The learned Judge in the 
Court below has, in my opinion, rightly distinguished this case in his 
judgment where he observes: “In that case the tenants relied on 
the description of the /falukasa utni, but it was found to be 
liable to enhancement”. Lower down he says: “It was conceded 
that the document did not create a utn? taluk in the technical 
sense, and there was no reference to the terms of the Putni Regula- 
tion”. The only .thing that may be said is that the mere mention 
ofa taluk as a putni taluk does not create a putni taluk. There 
may be other terms in the document which may show that although 
the word “Putni” was used it was not really a putnt taluk ; and in 
the case referred to above it would appear that it was conceded by 
the party claiming under the Aadu/tat that it was nota putni taluk 
This case is, therefore, of very little authority in favour of the con- 


tention that the use of the word “Putni?” does not connote fixity of 


rent, Q 


On the other hand, by a reference to the preamble under Regu- 
lation VIII of 1819 it would be found that tenures with a right of 
heritability and fixity of rent were being created in spite of the prohi- 
bition under the Regulations for a considerable number of years 
known as putini taluks, and that Regulation was enacted for the 
purpose of regulating the righ's of the parties as regards realization’ 
of rent and soon. Further, in the documents which were executed 
so late as 1897 there is a reference to the fact that the tenures 
would be liable to sale under the provisions of Regulation VIII of 
1819. Taking these facts together into consideration it would: 
require a very strong circumstance to show that the rent was not 
fixed in perpetuity. 

Having regard to the facts to which I have referred I need 
not refer in detail to the use of the word “ majkuri” in the docu- 
ments relating to this tenure. As the District Judge has pointed 
out, the word “ majkuri”, according to Mr. Field in his well- 
known introduction to his edition of the Bengal Regulations under 


{1} (1920) 24 C. W. N. 874. 
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note (2) of section 35, was an older name of a sikmi talug, which ” Civi. 


ii 


means older than the Decennial settlement, and the definition of the 1926. 

. . $ . ., + regt 
word in. Wilson’s Glossary is much more favourable to the position Saroda Prosad 
of the tenants, because it shows ‘that tenure-holders holding a Pakrasi 


majkuri talug were only to pay the revenue through the zemindars.  masankar Sanval. 
We may accept the contention on behalf of the appellants that ; 
these words were not used according to their true significance 
but were loosely used in those documents. But, apart from 
that, the use of the word putni and the - fact stated that Regula- 
tion VIII of 1819 should be had recourse to for the purpose of 
recovering arrears of rent are sufficient to establish the fact of 
the fixity of rent. One other case was relied upon by the learned 
advocate for the appellants. It was the case of Makbul Ali 
Chowdhury v. Jogesh Chandra Roy (1) where it was observed that 
the mere fact that there was a stipulation in the Aadu/taz that 
Regulation VIII of 1819 might be resorted to for the purpose 
of recovery of rent did not import fixity of rent. There cannot 
be any dispute with regard to that question whatsoever, because 
in that case the tenure was an efmam created with reference to 
lands which were situated in a temporarily settled estate, and’with 
regard to such a tenure, the mere fact that the parties had agreed 
that resort might be had to the Putni Regulation to recover arrears 
of rent could not mean that the rent was permanently fixed. 





B. B. Ghose, F 


Then, I would further observe that having regard to the lapse 
of a long series of years extending to a century when the value of 
the property has gone up at least Soo percent, according to the 
estimate of the Subordinate Judge, and no attempt having been 
made during ali this period to claim any enhancement of rent, a 

_ legitimate inference can be made that the original contract was that 
the rent should be fixed for ever. I may refer here to the observa- 
tions made by their Lordships of the Judicial Committee in the case 
of Dhunput Singh v. Gooman Singh (2). At page 466 their Lordships 
observe : “ Upon this second point, the evidence of the subsequent 
acts and conduct of the zemindars is material only in so far as 
the receipts and proceedings above referred to show that both 
Aghum Sing and his successors were described as Mocurreredars. 
Their Lordships are not prepared to say that, from this evidence, 
a Court orjury might not legitimately infer, as against the first 
zemindar and his successors, either that the rent had been 
always fixed, or that by subsequent contract, that, which had been 


(1) (1919) 30 C. L. J. 140. ° (2) (1867) 11 M. I. A. 433 (466). 
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Civiz. *° originally variable had been made invariable”. The circumstan- 
1026; ces of these cases all lead to the legitimate inference that even 
Saro Poda 4 assuming that this tenure was created after the Permanent Settle- 
Pakrasi ment the rent was originally fixed or it might have been fixed at 


eee Sanyal. Some other time about which there is no evidence. 

I must next shortly deal about the reception of the copy ofa 
potta about which the appellants have made a grievance before 
us. There cannot be any doubt that the plaintiffs have been guilty 
of gross laches in the production of this document, and in these par- 
ticular cases it cannot be said that the Subordinate Judge was 
entirely wrong in rejecting the acceptence of the document in the 
exercise of his discretion. [ need not recapitulate the facts again, 
but the argument on behalf of the appellants gains support 
from the observations made by the learned Additional District 
Judge on appeal, I should myself have thought that where 
there was no reasonable ground for suspicion that a document 
might have been fabricated after the filing of the plaint such as 
documents obtained from public offices or copies obtained from 
Court and with regard to which the other side might not be 
prejudiced as being taken by surprise or not having any opportunity 
of adducing rebutting evidence, the Court may properly, in the 
exercise of its sound discretion, receive such documents in evidence 
and then decide as to their probative value giving every opportu- ` 
nity to the other side to rebut the effect of those documents if 
they were believed. In these cases the document was alleged to 
have been acopy obtained from some Court where the original 
was alleged to have been filed, and under these circumstances if 
the plaintffs had not been so negligent in the production of the 
document in Court, it might reasonably have been accepted by 
the Court. 1 would only impress upon the trial Court the fact, ` 
as observed by the Judicial Committee in the case of Zndrajit 
Pratap Sahi v. Amar Singh (1) that “rules of procedure are not 
made for the purpose of hindering justice.” Wide discretion 
has been given to the Court with regard to matters of reception 
of evidence although the documents have not been entered in the 
list of documents filed by the parties, and this discretion should 
be exercised for the furtherance of justice. 

The last point that remains is with regard to the application of 
section 188 of the Bengal Tenancy Act to these cases, The 
learned advocate for the respondents endeavoured to support the 
judgment of the learned Judge oft the:ground that the suits for 


(1) (1923) L. R. 50 I. A. 183 (191) 3 39 C. L. J. 318. 
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enhancement of rent were not maintainable having regard to section 
188 of the Bengal Tenancy Act. I need only ‘say that, having 
regard to the terms of the Aadufiat of 1897 there is no doubt in 
my mind that the interest of the tenants as well as the interest of 
the landlords have been separated. It cannot be said that the 
plaintiffs still remain the joint landlords of the tenants. 

On the grounds I have stated I agree that the appeals must be 
dismissed with costs. 


A. T. M. `- Appeal dismissed. 


Before Mr. Justice Suhrawardy, and Mr. Justice 
M. N. Mukerji. 


GANGA PROSAD CHOWDHURY 
0. 
KULADANANDA ROY AND OTHERS. * 


Res judicata—Civi! Procedure Code (Act V of 1908), section 11 and Expl, IV— 
Co-defendants—Construction of deed—-General principles of res judicata— 
Limitation Act (IX of 1908}, section 10, Schd. I Arts. 142, I44—Endow- 
ment—Shebait named as trustee—Adverse possession—-Particular form of 
expression. 


Per Mukerji, F: ‘‘There must be a conflict of interests amongst the defen- 
dants, and a judgment defining the real rights and obligations of the defendants 
inter se. Without necessity the judgment will not be res judicata amongst the 
defendants, nor will it be res judicata amongst them by mere inference from the 
fact that they have collectively been defeated in resisting a claim to share made 
against them as a group” : Ramchandra v. Narayan (12). 


Courts are reluctant to apply the doctrine of res judicata as between co-defen- 
dants unless clear indications appear of the presence of all the requisite conditions, 
and in the generality of cases where it has been applied, ithas been applied with 
great caution. So chary are the Courts of applying this doctrine in the case of 
co-defendants that in some cases the Courts have enunciated the rule as limited: to 
cases of active contest. ; 


*Appeal from Appellate Decree No. 1271 of 1923, against the decree of P. E. 
Cammiade Esq., District Judge of Burdwan, dated the 27th March, 1923, rever- 
sing that of Babu Nagendra Nath Chatterjee, - Additional Subordinate Judge of 
Burdwan, dated the 13th December, 920.. - 

(1) (1886) T. L. R. 13 Bom. 2316. ` 
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The tendency of Courts is to apply the doctrine of constructive res judicata 
founded upon Explanation IV to section rr of the Code of Civil Profedure within 
very narrow limits even as between plaintiffs and defendants, and there is scarcely 
any room for its application as between co-defendants. At any rate, the doctrine 
of constructive res judicata is not applicable to co-defendants in a case where they 
made a joint defence to the plaintiff's suit. 


Where the plaintiff's suit is wholly dismissed, and one defendant cannot prefer 
an appeal against another, the decision cannot operate as res judicata : Brojo 
Behari v. Kedar (1). 


Cases-of construction of deeds which all the parties to a litigation submit before 
the Court in order to ascertain or adjust their respective rights fall within the 
principle that where the parties to a litigation submit a question for the decision 
of the Court and the Court gives a decision on being so invited, that decision 
binds all the parties for the future. 


The cases Hooke v. Admintstrator-General (2) and T. B. Ramchandra v. 
A. N.S. Ramchandra (3) do not in any way qualify the provisions of -section 11 
of the Code of Civil Procedure in so far as cases which come within the :scope ‘of 
that section, or affect the question of res judicata, whena previous decision of a 
suit is alleged to operate asa bar in a subsequent one as between persons who 
were co-defendants in the previous suit; Gokul v Pudmanund (4). 


Per Curiam: For the application of section roof the Limitation Act, two 
conditions must combine ; there must be a trustee with express trust and an estate 
or interest vested in the trustee ; in other words, the trust must have been created 
for some specific purpose and the property must have become vested in the trustee 
with the object of carrying out that purpose into effect. 


Section 10 of the Limitation Act has no application to the case of an endow- 
ment in which there is a dedication in favour of the deity. The properties vest in 
the deity and the management, control and possession remain in-the trustee. In 
the case of adverse possession by such trustee, either article 142 or article 144, 
schedule | of the Limitation Act is applicable. The possession of the deity must 
be presumed to have continued unless it is proved that the trustee set up a title 
hostile to the deity. 


No particular form of expression of an intention is necessary to constitute 
adverse possession ; it is always a question of animus which has to be gathered 
from all the circumstances, 

Appeal by the Principal Defendant. 

Suit for declaration. 

The material facts appear fromthe judgment offMr. Justice 
Mukefii. 

Mr. Sarat Chandra Bose and Babu Rupendra Kumar Mitter for 
the Appellant. 


(1) (1886) I. L. R. 12 Cale. 580. 

(2) (1921): L. R. 48 fe A. 187; L L. R. 48 Calc. 499 ; 33 C. L. J. dos. 
(3) (1:922) 35 C. L. J. 545 ; L. R, 49 P. A. 129. 

(4) (t902) 1. L. R. 29 Calc. 707. 
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Babus Nagendra Nath Ghose and Jyotish Chandra Pal for the 

Respondents. 
| C. A. V. 

The judgments of the Court were as follows :— 

Mukerji J :...This appeal arises out of a suit in which the plain- 
tiff asked for a declaration that a certain house situated in the town 
of Burdwan is a part of an estate of which he alleges he is now one 
of the trustees, and also for recovery of possession thereof, 

The trust was created by one Annoda Prosad Ghose by a deed 
which was called a Niyam-Nirbhandhapatra in 1305. He died in 
the year 1308. Shortly after his death his daughter Katyayani 
instituted a suit being No. 438 of 1901 wherein she prayed fora 
declaration that the deed executed by her father was void and in- 
operative and in the alternative she prayed for construction of the 
deed. In this suit she impleaded as defendants her step-mother 
Haribhabini, andthe trustees named inthe deed and also other 
persons in whose favour certain bequests had been made by the deed. 
The deed, it may be observed here, purported to dedicate certain 
properties to the family deity Sri Sri Iswar Sridhar Jieu and creates 
an endowment for the Sheba of the said deity and for meeting the 
expenses for certain religious observances and the feeding of the 
guests connected with the worship of the said deity. Certain be- 
quests were also made in favour of others. He appointed himself as 
trustee to act during his life ; and, to act after his death as trustees, 
nine other persons were named. No provision was made in the 
deed as regards Haribhabini and she took no active part in the suit. 
Three of the trustees named in the deed namely, Saroda Prosad 
Chaudhury, Makhan Lal Chaudhury and Kuladananda Roy as well 
as others with whom we are not concerned at this stage contested 
the suit. During the trial of the suit Katyayani, the plaintiff, with- 
drew her case as to the validity of the deed. She pressed her case 
so far as the construction of the deed was concerned and the deed 
was construed. One of the clauses of:the deed which dealt with the 
house which forms the subject-matter of the present suit was cons- 
trued and it was held that Annoda Prosad Ghose had made an 
absolute gift of it with the exception of its western room to Makhan 
Lal Chaudbury, one of the trustees named in the deed. Similarly, 
all the other clauses of the deed were also construed. Subsequently 
Kulada Prosad Roy and Saroda Prosad Chaudhury, two of the afore- 
said trustees, took out letters of administration in respect of the 
properties covered by the deed and administered the properties, 
The present suit has been instituted by- Kulada Prosad Roy as 
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Shebait of Sree Sree Sridhar Jieu and as a trustee in respect of the 
trust properties left as aforesaid by Annoda Prosad Ghose for eject- 
ing the defendant appellant, who is the son of Makhan Lal Chau- 
dhury, on a declaration that the house in question is the Debutter 
property of the said deity. The suit has had along ani chequered 
career. The decision, which is now under appeal, has been in 
plaintif’s favour. 

The questions which arise for our consideration, upon the argu- 
ments addressed to us, are fourin number; rst. whether the 
decision in suit No. 438 of 1901 operates as zes judicata, 2nd. what 
is the true construction of paragraph 21 of the deed ; 3rd. whether 
the suit is barred by limitation; 4th. whether the defendant has 
acquired a title by adverse possession. 

The contention of the appellant on the question of ves judicata is 


two-fold : Itis urged in the first place that the previous decision 


operates as ves judicata as all the requirements for the application 
of that doctrine as between co-defendants are present in the case, 
and nextly, it is said that even if strictly speaking that doctrine can- 
not be applied, then the Court having construed the deed in the 


. presence of all the parties interested, its conclusions are binding on 


them all on general principles. To this contention a preliminary 
objection is put forward on behalf of the plaintiff respondent. The 
objection is to the effect that this contention is not entertainable at 
this stage. 


It would be convenient, first of all, to dispose of the preliminary 
objection. The suit was dismissed in the first instance by the trial 
Court on the ground of ves judicata. On appeal the District Judge 
reversed the decision and remanded the suit for determination of the 
other issues involved. Those issues were then decided by the trial 
Court and the records together-with the decision on those issues 
were sent back to the District Judge and then the appeal was finally 


‘decided by him. It is said that the appellant should have appealed 


against the order of remand which was founded upon a decision 
adverse to him on the question of res judicata, and that, not having 
done so, he is now precluded from challenging that decision in this 
appeal by reason of the provisions of section 105 sub-section (1) of 
the Code of Civil Procedure. This preliminary objection must, 
however, be over-ruled as the order of remand on the face of it pur- 
ports to have been one under order 41, rule 25 and it was express- 
ly declared by the learned Judge to have been made by him under 
that rule upon a petition filed by „the appellant with the object of 
finding out its true nature and effect. 


Vou. XLIV.] tHicn Coviti. 


In order to deal with the contention of ves judicata upon the 
principle as embodied in section 11 of the Code of Civil Procedure 
and when it is to be applied to parties who were in the position of 
defendants in the earlier suit, tests have from time to time been laid 
down by learned Judges, but these tests owe their origin to a well 
known rule which was expressed by Wigram V. C. in Cottingham v. 
Earl of Shrewsbury (1), in these words ; “ If a plaintiff cannot get 
at his right without trying and deciding a case between co-defen- 
dants, the Court will try and decide that case, and the co-defendants 
will be bound. But if the relief given to the plaintiff does not re- 
quire or involve a decision of any case between co-defendants, the 
co-defendants will not be bound as between each other by any 
proceeding which may be necessary only to the decree the plaintiff 
obtains”. The same rule was suggested by Jessel M. R. in Kevan v, 
Crawford (2) when he said: “what right has a Court of Justice to 
investigate a claim by title’ paramount by one co-defendant against 
another? I am not aware of any. The answer is, if you wish to 
assert these claims you must assert them in a proper action......where 
a plaintiff obtains relief against one or more defendants, and there 
are subordinate questions either necessary to be gone into to work 
out that relief completely for the benefit of the plaintiff or neces- 
sary to adjust the rights of the defendants consequent on the relief 
so obtained by the plaintiff, the Court may, by enquiries in cham- 
bers, work out the equities between the co-defendants. But there 
is no case produced in which any such enquiries were directed where 
the plaintiffs case wholly failed.” It is contended on behalf of the 
respondents that the observations, which I have quoted above, go to 
indicate that it is only when some relief is granted to the plaintiff 
that the adjudication of a conflict as between co-defendants will 
operate as ves judicata in a subsequent suit as between them. It will 
be seen however that the cases of Cottingham v. Barl of Shrews- 
bury (1) and Kevan v. Crawford (2) were both instan- 
ces where, when after the determination of questions, which 
were necessary to be determined in order to give relief to the 
plaintiff and when the plaintiff was out of the way, as it were, 
it was sought to have certain matters gone into and adjudicated 
upon as between the defendants, it being alleged that the 
adjudication might be binding between the latter for the future 
as having finally adjusted their rights. This peculiar feature 
of the cases, therefore, necessitated those observations. They were 
not cases in which any question arose as to whether any pre- 
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vious decision operated as ves judicata in respect to the cases 
themselves. ‘To accept the respondents’ contention in this respect 
would be to hold that a decision will be zes judicata only if the suit 
ends ina particular way. Such a position is hardly tenable. On 
the other hand there are many reported decisions in which 
notwithstanding the dismissal of the plaintiff's suit, the decision 
has been held to operate as ves judiiata as between co-defendants ; 
e. g. Venkayya v. Narasamma (1), Kandrib Cheriya Chandu v. The 
Zamorin of Calicut (2) ; Usuf Sahib v. Durgi (3); The true rule was 
enunciated by West J. in his judgment in the case of Ram Chandra 
Narayan vy. Narayan Mahadeb (4) in these words : “ There must be 
a conflict of interests amongst the defendants, and a judgment 
defining the real rights and obligations of the defendants inter 
se. Without necessity the judgment will not be zes judicata amongst 
the defendants, nor will it be ves judicata amongst them by mere 
inference from the fact that they have collectively been defeated in 
resisting a claim toa share made against them asa group.” This 
statement of the rule has been accepted as settled lawin the gene- 
rality of cases: Maulavi v. Kelu (5); Ahmad AB v, Najabar 
Khan (6); Chajju v. Umrao Singh (7); Balambhat v. Narayan 
Bhat (8); Mukamad Kuni Rowthany Visvanathaiyar (y) ; Magni- 
ramy. Mehdi Hossein Khan (10). The rule has been stated in some 
other decisions as requiring the fulfilment of three essential condi- 
tions ; (I) that there should be a conflict of interest between 
co-defendants (II) that it should be necessary to decide on 
that conflict in order to give to thc plaintiff the relief appropriate to 
his suit, and (II1) that the judgment should contain a decision on 
the question as between co-defendants. Gurdeo Singh v. Chandrikah 
Singh (11) ; Jadav Chandra Sarkar v. Kailash Chandra Singh (12). 
Courts are reluctant to apply the doctrine as between co-defendants 
unless clear indications appear of the presence of all the requisite 
conditions , and in the generality of cases where it has been ap- 
plied, it has been applied with great caution [observations of the 
learned Judges in the case of Jadav Chandra Sarkar v. Kailash . 
Chandra Singh (12)|. So chary are the Courts of applying this 


(1) (1887) 1. L. R. 11 Mad. 204. (2) (1903) I. L. R. 29 Mad. 515. 
(3) (1907) I. L. R. 30 Mad. 447. (4) (1886) I. L. R. 11 Bom. 216. 
($) (1892) I. L. R. 15 Mads 264 (6) (8895) I. L. R. 18 All. 65. 
i7) (1900) I. L. R. 22 All. 386. - (8) (1900) I. L. R, 25 Bam. 74. 
{9) (1902) I. L. R. 26 Mad. 337. (10) (1903) I. L. R. 31 Cale. g5. 


(11) (1907) 1. L. R. 36 Calce 193 (194); 5 C. L. J. 611. 
(12) (1916) 23 C. W. N. 693 (694) ; 25 C. L. J. 322. 
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doctrine in the case of co-defendants that in some cases the Courts 
have enunciated the rule as limited to cases of active con- 
test e. g. Ramanuja Ayyangar v, Narayana Ayyangar (1) ; Kan- 
diyil Cheriya Chandu v. The Zamorin of Calicut (2) ; Ramaswamy 
Reddi v. Abhoy Chedi (3); Mahoyaddin Ali Sakib v. Bacha 
Sahib (4); Yusuf Sahib v. Durgi (5); Nand Lal Pal v. Naresh 
Chandra Dev (6); Mohendra Nath Biswas v. Shamsunnessa Kka- 
tun (7). 

Bearing these principles in mind, when we come to examine 
the facts of the present case we find that Makhan and Kulada were 
arrayed as defendants in the suit of rogor. The validity of the deed 
was challenged by Katyayani, and she also prayed for a construction 
of the deed on the ground that “ifthe deed was held to be operative 
there was a chance of her rights being injured and therefore it was 
necessary to determine what rights she has inher father’s estate 
under the deed, and if the said deed be not construed her rights and 
that of her heirs will not be settled”. - Makhan, Kulada and Saroda 
jointly filed a written statement in that suit presumably for the pur- 
pose of defeating the plaintiffs claim. The whole of the written 
statement deals with the validity of the deed and challenges Katya- 
ni’s right to have it construed. It does not appear that they set up 
any claim, far less any conflicting claims, to the house which is now 
in suit. The deéd was construed as it had to be for the purpose of 
finding out what the rights of Katyayani and her heirs were. Under 
clause 21 she was found to have no rights and it was held ona 
construction of the said clause that the house had been made an 
absolute gift of to Makhan and his heirs. Inthe decree that was 
drawn up it was only declared that the deed was construed. To apply 
the doctrine of ves judicata to the case, a contest will have to be 
presumed from the mere fact that Kulada might and ought to have 
contested the title of Makhan, that is to say the doctrine of cons- 
tructive ses judicata founded upon explanation IV to section 11 of 
the Code will have to be invoked. The tendency of Courts is to 
apply this doctrine within very narrow limits even as between plain- 
tiffs and defendants, and there is scarcely any room for its applica- 
tion as betwee1 co-defendants. At any rate, there is no authority 
that this doctrine may be applied as between them ina case where 
they made a joint defence to the plaintiff’s suit. The plaintiff got 
some relief, which was said to be a ‘nominal’ one in the judgment, 

(1) (1893) I. L. R. 18 Mad. 374. (2) (1903) I. L. R. 29 Mad, 515. 

(3) (1911) M. W. N. 306. (4) (1918) M W. N. 580. 

(5) (1907) I. L. R. 30 Mad. 447. * {(6)2 Pat. L. W. 108. 

(7) (1914) 21 C. L. J. 157, 19 C. W. N. 1280. 
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Civil. but none under clause 21 of the deed. The views of the,Court as to 
1925. the meaning of the clause were embodied in the judgment—but the 
Cana Prom course of the proceedings do not sugggest . that any conflict dai se 
` Chowdhury as between Kulada and Makhan was decided, such as might give 


‘inter ade Roy, Kuladaa right of appeal. One defendant may under certain circum- 
Mukerji, y stances prefer an appeal against another, although the plaintiff’s suit 
—— has been wholly dismissed, in respect of adverse findings in the 
judgment ; but such an appeal is maintainable only when the adjudi- 
cation has been upon a real conflict as between the co-defendants. 
In the present case no such conflict is discernible. There was a 
joint defence and the construction of the deed seems to have been 
made in order to find out the rights of the plaintiff and her heirs. It 
is difficult to see how Kulada could have appealed against the 
decree as against Makhan; and, if he could not then on the principle 
laid down inthe Full Bench decision of this Court in the case of 
Brojo Behari Mitter vy. Kedar Nath Mazumdar (1), the previous 
decision cannot be held to operate as ves judicata. This principle 
has been followed ina recent decision of this Court in the case of 
Sri Sri Gopal Jew Thakur v. Narendra Nath Mandal (2). 


It is also contended that on the principles which are applicable 
to suits for partition or for construction of a will, the decision must 
be held to be binding as against all the parties ‘to the suit. Suits 
for partition have always `been regarded as standing on a different 
footing. A decree for partition made in a suit instituted by a mem- 
ber of a joint Hindu family is ves judicata as between all co-sharers 
who are parties to the suit: Nalini Kanta v. Sarnamoyi (3). A. 
decree for partition is a joint declaration of the rights of persons 
interested in the property of which partition is sought, and when 
properly drawn up it is in favour of each share-holder or set of share- 
holders having a distinct share: Parsetam Rao Tantia v. Radha 
Bat (4); Sheikh Khoorshed Hossein v. Nubbee Fatima (5) Dost 
Muhammad Khan v. Said Begam (6); Assan v. Pathumma (7) ; 
Ashidbat v. Abdulla Haji (8) in the last mentioned case, it will be 
observed, it was laid down that where a plaintiff brings a suit for 
partition and fails, it is not open to any of the defendants to claim 
that the partition suit should go on in order that the share of one or 
more of the defendants may be determined. The difference is prob- 
ably attributable to the fact that a conflict between the plaintiff and 


. (x) (1886) I. L. R. 12 Cale. s80. (2) (1924) 41 C. L. J. 396. 
(3) (t914) L. R. 41 I. A. 247. e (4) (1910) I. L. R, 32 All. 469. 
(5) (1877) I. L. R. 3 Cale. 551. (6) (1897) L L. R, 20 All. 81. 


(7) (3897) L L. R. 22 Mad. 494. (8) (1906) I. L. R, 31 Bom. 274- 
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each defendant or set of defendants involves, necessarily, in most 
cases, a conflict between the defendants or sets of defendants ister 
se where in a prior suit for partition certain parties were arrayed as 
co-defendants and the decision in that suit did not decide any ques- 
tion of partition amongst them faer se that decision does not 
Operate as res judicata: Muhammad Ahmad vy. Zakur Ahmad (1). 


Judgments, orders or decrees which come within section 41 of 
the Evidence Act partake of a conclusive character for certain limit- 
ed purposes on the footing of their being judgments fz rem. Cases 
of construction of deeds which all the parties toa litigation submit 
before the Court in order to ascertain or adjust their respective 
rights fall within the principle that where the parties to a litigation 
submit a question for the decision of the Court and the Court gives 
a decision-on being so invited that decision binds all the parties for 
the future. 

Lastly, itis contended that even ifthe rule of zes judicata as 
embodied in section 11 of the Code does not apply the decision is 
conclusive on the general principles which relate to the conclusive 
character of judgments tte parties. Reliance has been placed as 
regards this branch of the contention upon certain cases which have 
now to be considered. The case Hook v Administrator-General (2) 
is one of these cases. In this case it was pointed out by the Judicial 
Committee that the question of ves judicata is not completely 
governed by section 11 of the Code of Civil Procedure, that the said 

‘section prevents the retrial in a subsequent suit of an issue which 
was directly and substantially in issue in a previous suit and does 
not deal with cases where the same issues arise in the same suit but 
at a later stage of it. Their Lordships quoted with approval the 
pronouncement of the Board made in the case of Ram Kripal Sukul 
v. Rup Kuar(3) as tothe applicability of the general principles 
which prevent a case being twice litigated. The next case relied 
upon is that of T. B. Ramachandra v. A. N. S. Ramachandra (4). 
In that case it was held that a decision of a competent Court even 
in proceedings under the Land Acquisition Act, will operate as 7es 
judicata and the same question cannot be re-opened in subsequent 
litigation as between the parties, it having been erroneously supposed 
in the Courts in India on a misapprehension as to the effect of the 
decision of the Judicial Committee in the case of Rangoon Bota- 


(1) (1922) I. L. R. 44 All. 334. 

(2) (1921) L. R. 48 1. A. 187; I. L. R. 48 Cale. 499 3 33 C. L. J. 405 
(3) (1883) L. R. 1r I. A. 3751. L. R. 6 All. 269. - 

(4) (1922) 35 C. L. J. 5453 L. R. 49 I. A. 129. 
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toung Company Limited v. The Collector of Rangoon, (1) that the 
judgment, since it arose out of proceedings under the Land Acquisi- 
tion Act, could not operate as res judicata. The case of Badar Bee 
v. Habib Merican Noordin (2) cited in the judgment of the last men- 
tioned case (3) is also referred to. From the judgment of their Lord- 
ships in that case it is clear that there was a previous decision fater 
parties in which it had been held that the defendants were estopped 
from questioning a decree with a certain declaration but they did 
not appeal from that decision as the interest then at stake was of 
trifling value and afterwards attempted to question its correctness 
when the interest at stake was much larger. Their Lordships 
observe “It is not competent for the Court in the case of the same 
question arising between the same parties to review a previous deci- 
sion not open to appeal. Ifthe decision was wrong, it ought to 
have been appealed from in due time. Nor can the residuary lega- 
tees be heard to say that the.value of the subject matter on which 
the former decision was propounded was comparatively so trifling 
that it was not worth their while to appeal from it. If such a plea 
were not admissible there would be’ no finality in litigation. The 
importance of a judicial decision is not to be measured by the 
pecuniary value of the particular item in dispute”. 

These cases do not in any way qualify the provisions of section rI 
of the Code of Civil Procedure in so far as cases which come within 
the scope of that section, or affect the question ‘of ves judicata when 
a previous decision of a suit is alleged to operate as a barin a 
subsequent one as between persons who were co-defendants in the 
previous suit. As observed by the Judicial Committee in the case 
of Gokul Mandar v. Pudmanund Singh, (4) the essence of,a Code 
is to be exhaustive on the matters in respect of which it declares 
the law, and itis not the province ofa Judge to disregard or go 
outside the letter of the enactment according to its true construc- 
tion. 

For the foregoing reasons I agree with the learned District Judge 
in holding that the decision in the suit of 1901 does not operate as 
a bar on the question of construction of clause 21 of the deed upon 
which the title of the appellant rests. 

I now proceed to consider the second question, namely, the 
construction of the clause. I have very carefully read the deed 
several times, especially as I have been unable to agree with the 
view taken of it by several Bengali Judicial Officers ‘whose interpre- 

(1) (1912) L. R. 39, I- A. 1973 L L. R. 40 Cale. 21 5 16 C. L. J. 245. 


(2) (1909) A. C. 623. (3) (1922) “35 C. L. J. 545; L. R. 49 l. A. 129. 
(4) (1902) I. L. R. 29 Calc. 707. 
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tation of the deed, which is in Bengali, is naturally entitled to every e. Civin. 
respect. ‘The governing intention of the author of the deed is to iga, 
create an endowment in favour of the deity Sri Sri Iswar Sridhar Ciia Pies 4 
Jiu and the feeding of the guests connected therewith, the house is Chowdhury 


item No. r of schedule Uma which along with the properties in the Kula Jaandi Roy. 
other schedules namely Ka to Gha are dedicated in clause 1 for the ee 
worship of the said deity and the feeding of the guests connected silage F 
therewith. Clause 21 opens with aclearand unambiguous state- 

ment making the said house together with the surrounding lands 

and trees etc. as debuttar property of the deity. To construe the 

remainder of the clause it will have to be seen whether there is any- 

thing therein which is necessarily repugnant to the intention so un- 

equivocally expressed in the opening words. The wording of the 

whole deed is somewhat clumsy but the meaning of the clause does 

not appear to be ambiguous. The clause has been put into English 

by the learned Subordinate Judge and I adopt his translation with 

some slight variation. It would run thus :... 





“My Burdwan lodging house (consisting of) a Dalan (pucca 
building) with lands on all sides and trees etc., is given to Debutter 
But so long as Sriman Makhan Lal remain in Burdwan, after edu- 
cating his son (and) on making him a trustee in his place will enjoy 
and remain in possession (of the same) Oirup Uvttardhikarirupe 
and he will remain on paying taxes and making necessary repairs. 
But the western room in which I put up remains mine. When the 
trees dry up Makhan Lal will be entitled to use them as fuel. There 
is a talk of purchasing the lands to the west and north of the Dalan 
(pucca building) on payment oftheir price. In future Sriman 
Sarada, Rajendra or Jogesh will be entitled to build houses. But 
if any (of them) quarrels with each other, the trustees will disappoint 
them all. (As to) the house and garden given to Mukshoda by me, 
no one will have any concern therewith. He will enjoy and remain 
in possession thereof, Putra Poutradhikvame (from generation 
to generation)”. The learned Subordinate Judge has translated 
the words “Oiup Utiardhikarirupe as ” “in the same way as an 
heir” and in this in my opinion, he was in error. In my opinion 
the words mean “as successor in the same way’ that is tô say as 
trustee appointed in the place of Makhan Lal and possessing the 
same rights and privileges as Makhan Lal. Itis noteworthy also 
that these properties find no place in any of the eight schedules 
at the end of the deed, namely, schedules r to 8 wherein bequests 
in favour of certain persons gre specified. Other grounds have 
been given by learned District Judge in support of the view he hag 
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taken and Iagree generally with his reasoning. In my opinion, 
beyond the right to enjoy the properties in the manne» indicated 
and subject to the conditions prescribed, no other right, far less 
any absolute interest, was created in favour of Makhan. 

The question of limitation has next to be considered. On this 
question the point to be considered is whether section ro of the 
Limitation Act applies to the case. For this section to apply it 
will have to be held that the property became vested in Makhan 
in trust for a specific purpose, that is to say, two conditions must 
combine; there must be a trustee with an express trust and an 
estate or interest vested in the trustee ; in other words, the trust 
must have been created for some specific purpose and the property 
must haye become vested in the trustee with the object of carrying 
that purpose into effect. In this connexion the true effect of the 
deed has to be construed. 

The deed expressly dedicates the properties, including the house 
which is mentionedin schedule Uma forthe worship of Sri Sri 
Iswar Jiu and the feeding of the guests connected therewith. In 
the opening lines of paragraph 21, the house is expressly dedicated 
to the said deity. In paragraph 2 the trustees are appointed for 
the purpose of protecting, managing and so forth the properties 
so dedicated. In paragraph 1 Annoda Prosad Ghose declares thus: 
“To all those properties I shall have in future no right other than 
that of, mere superintendence. All the aforesaid properties shall 
come under the management of the trustees named below from the 
moment I shall depart from this place for good”. The different 
paragraphs of the deed lay down rules for the guidance of the 
trustees. In paragraph 15 itis repeated thatthe properties are 


dedicated for the worship of the deity and the feeding of guests. In 


several places in the deed the estate is called the Debottar estate. 
The effect of the deed clearly, in my opinion, is to vest the proper- 
ties in the deity and not in-the trustees for a specific purpose. The 


mere use of the word ‘trustee’ is of no consequence if what I have 


said is the real import ofthe deed. The distinction between the 
two classes of cases has been pointed out inthe decision of the 
Judicial Committee in the case of Vidya Varutht Thirthay Balu- 
sami Ayyar (1), where their Lordships after quoting the words of 
section ro of the Limitation Act observe thus: “The language 
of the section ro gives the clue to the meaning and application of 
article 134. It clearly shows that the article refers to specific trust 


and relates to property ‘conveyed in trust.’ Neither under the 
' ® 


(1) (1921) L, R. 48 1. A. 302 (315) 


Vor. XLV.) Hic court, 


Hindu Law nor in the Mahomedan system is any property con- 
veyed to a shebait or Mutwalli in the case of a dedication. Nor is 
any property vested in him; whatever property he holds for the 
idol or the institution he holds as manager with certain beneficial 


4it 
Civit. 
1925. 
ee el 
Gang2 Prosad 
Chowdhury 


interests regulated by custom and usage. Under the Mahomedan kuladananda Roy 


Law the moment a wakf is created all rights of property pass out 
of the wakf and vest in God Almighty. The curator whether 
called Mutwalli or Sajjadanishin or by any other namie, is merely a 
manager. He is certainly not a ‘trustee’ as understood in the 
English system.” After this pronouncement it is difficult to main- 
tain that section 10 has any application to the case of an endowment 
in which there is a dedication in favour of the deity, as I hold there 
has been in the present case. To my mind, it is clear that the 
properties vested in the deity and the management, control, and 
possession remained in the so called. ‘trustee’. Certain passages from 
some of the later decisions of the Judicial Committee were cited 
before us on behalf of the respondent, namely, from the decision 
of the case of Z. P. Srinivasa Chariar V. C. v. Bvalappa Muda- 


liar (1); A. S. S. Subbatya Pandaram v. Mahatad Mustapha 


Maracayar (2); A. S. N. Nainapillat Marakayar y. T. A. R. A: 
Rm. Ramanathan Chettiar (3), as apparently qualifying 
to some extent the pronouncement of the law as 
made in Vidya Varuth’s case (4). This matter however 
need not be discussed, for so far as regards the cardinal 
principle to which I have referred, the law must be taken 
to have been finally settled. For the contention that section ro 
applies to the case reliance was placed on behalf of the respon- 
dent upon the decis‘on of the Judicial Committee in the case of 
Srinivasa Moorthy v. Venkata Varada Ayyangar (5), but that was 
a case of an executor and trustee appointed under a will. In the 
present case as I have already said that the mere use of the word 
trustee signifies nothing. The article which would apply in a case 
of this nature is either article 142 or article 144. For this propo- 
sition reference may be made to the decision of the Judicial Com- 
mittee in the case of Addur Rahim v. Narayan Das Aurora (6). 

So long as Annoda was alive there is no question that the deity 
was in possession through him. On the death of Annada, Makhan 
came to be in possession, but in view of his knowledge of the deed, 


{1) (1922) 27 C. W. N. 317. (2) (1923) go C. L. J. 20; 28 C. W. N. 493. 
(3) (1923) 28 C. W. N. Boy. (4) (1921) L. R. 48 I. A. 302. 

(5) (t911) L. R. 381 A 129; 1. L. R. 34 Mad 257; 14 C. L. J. 64 

(6) (1922) L. R. sol. A. 84; 38 C. L. J. 342. 
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it must be taken that he came into possession in the fiduciary. 


character conferred on him by the deed, and the possession of the 
deity must be presumed to have continued unless it is proved that 
Makhan set up a title hostile to the deity. The onus ison Makhan 
to show that he did not come in in that character or if he did, that 
his possession subsequently became adverse to the debuttar either 
by disclaimer or by open and clear assertion of a hostile title. It 
is therefore immaterial whether articler42 or article 144 applies, and 
the real question is whether Makhan’s possession at any time 
became adverse and if so has this possession continued for a suffi- 
cient length of time to extinguish the plaintiff's title and create a title 
in Makhan and the appellant. 


This brings us to a consideration of the last question which 


arises in this appeal, namely whether the appellant and his father- 


Makhan has been in adverse possession for a period of twelve years. 
On the facts found, -Makhan contested the suit of Katyayani, but 
did not do any other act as trustee under the deed. The learned 
District Judge remarks in his judgment that in the written statement 
Makhan claimed the house as‘his own, .but in this he has been in 
error. Nor, on the other hand, was the learned District Judge, in my 
opinion, right in treating the filing of the written statement in 
Katyayani’s suit as acceptance of the trusteeship. No doubt an 
executor trustee by proving the will is deemed to have accepted 
the trusts of the will: Mucklow v. Fuller (1). But the filing of a 
written statement, such as it was in the present case, asserting the 
validity of the deed and opposing its construction when its validity 
was challenged by Katyayani, in my judgment does not go so far. 
At any rate. it was not inconsistent with Makhan having accepted 
the position of a ‘trustee’ not in respect of all the properties in- 
cluded in the deed but only in respect of such of.them which were 
found by'the Court at that time to have been dedicated to the deity. 
On the question of adverse possession the learned Subordinate 
Judge held that Makhan through his pleader in the suit of rgor, 
must have set up a hostile title to the property, and that as. the 
plaintiff was one of the pleaders such assertion must have been to 
the knéwledge of the plaintiff. 


Though there is no direct évidence of this assertion of a hostile 
title yet all the circumstances point to such an assertion having been 
made on behalf of Makhan by his pleader and that to the’ know- 
ledge of the plaintiff who was also one of the pleaders for Makhan 
in that súit. The decision of that swit as also of several suits which 

(1) (1821) Jac. 198; . | 


-_ 
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subsequently came on, all affirmed the view that Makhan was the 
absolute owner. It is not unreasonable to suppose—in fact any as- 
sumption to the contrary would be most unreasonable,~—that Makhan 
continued to possess the property with the knowledge of the plaintiff 
on the assertion of the title which was found in his favour in seve- 
ral successive suits. No particular form of expression of an inten- 
tion is necessary to constitute adverse possession ; it is always a 
question of animus which has to be gathered from all the circum- 
' stances. The character of the possession of Makhan since the time 
of those suits, till the time where the appellant has been in posses- 
sion has remained the same, and the one conclusion that follows is 
what has been found by the learned Subordinate Judge, namely, 
that there has been adverse possession for over twelve years, and the 
plaintifs title has been extinguished. 

The appeal therefore must be allowed, the decree of the learned 
District Judge reversed, and that of the Subordinate Judge restored 
with costs in this Court as well as in the lower appellate 


Court. 


Suhrawardy, J. In Katyayatii’s suit she invited the Court to 
construe the deed of endowment for the purpose of finding if any 
term of it was invalid so that the property was not validly dedicated 
would descend on her as the heir of settlor. She did not ask the 
Court to construe the terms of the deed in order to determine the 
real nature and effect of the settlement. The construction in 
Katyayani’s suit upon clause 21 of the deed, therefore, is not, in my 
Opinion, ves judicata as between plaintiff and Makhan. 

I agree with my learned brother in the interpretation of the 
document andin holding that the plaintiff's suit is barred by 
limitation. 

A. T. M. Appeal allowed. 
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Before Mr. Justice Cuming ‘and Mr. Justice Mukerji. 


MUNSHI SALIMUDDIN AHAMMAD 
Y, 
RAHIM SHAIKH AND OTHERS.* 


Appeal— Rent, suit for— Bengal Tenancy Act (VII of 1885), section 1t53— 
Suit for rent valued at less than Rs. 50—Denial of plaintiff's title to the 
entire rent on the ground that he -has a co-sharer—Finding that the 
tlaintif’ has no co-sharer— General Principles for the determination of 
competency of appeal. 


In a suit for rent the tenant may dispute the amount of the rent of the tenure 
or holding or the landlord’s title to the entire rent orto the share of the rent 
which he claims and may allege that the amount of the rent or the share is less. 


In such cases if the defence is pressed, the landlord is called upon to prove the- . 


amount of rent or is put to the proof of his title to the share or to the amount 
which he claims as there is a real controversy betweeen the parties on these points 


` and the Court has necessarily to decide a question of the amount of rent or the 


rent payable to the landlord, whichever way the decision may go. There may be 
cases however where the aforesaid defences of the tenant are dependent entirely 
on his averment that there is a co-sharer or there are co-sharers. In those - cases 
it becomes necessary to gointo these defences only in the event of the Court 
finding that there is aco-sharer or that there are co-sharers. If the finding be 
that there is no co-sharer of the plaintiff the other questions do not arise and 

there is no occasion or necessity for the Court to decide the question of the 

amount of rent- In the first class of cases an appeal lies but in the second class 

of cases appeal is incompetent: Cases on the point reviewed. 


Where the plaintiff brought a suit for rent amounting to Rs 7-11-9p against 
the tenant defendant on the allegation that he purchased the interest of one B 
from his sole widow J and the defence principally was that the plaintiff purchased 
snid interest from one of two widows of B ind so entitled toa half share of the 
rent, and the Munsiff, who was especially empowered under section 153(b) to, try 
cases of rent of less than Rs 50 in value, tried the case and found that B had only 
one widow and that the plaintiff had no co-sharer and decreed the entire rent : 


Held, that this was a decision which did not distinctly relate to the amount of 
rent annually payable by the tenant defendant within the meaning of section 153 
Bengal Tenancy Act, and as such it was not appealable. 


In order to determine whether an appeal lies or not, the substance of the l 
matter and not the form, is to be looked at. 


*Letters Patent Appeal No 52 of 1925, against the detision of Mr Justice 
Chakravarti, dated the 31st March, 1925, in Appeal from Appellate Decree 
No 1123 of 1923, against the decree of G. C. Sankey Esg, District Judge of 
Faridpur, dated the 15th January, 1923, refusing to entertain an appeal against 
the decree of Babu Rebati Mohan Goswami, Munsiff, 1st Court, Goalundo, dated 


the oth December, 1922. 


> 
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In a matter relating to the curtailment ofa right of appeal, in case of the 
slightest doubt, the benefit of that dowbt should go to the party who seeks to 
appeal. 

Appeal by the Plaintiff. 
Suit for rent. 


The Court of first instance decreed the suit. From that decision 
the (tenant) defendant No.1 preferred an appeal to the Court of 
‘appeal below who dismissed the appeal holding that the appeal was 
incompetent. From that decision a second appeal was filed in the 
‘High Court, which was reversed by the following judgment of 


Chakravarti, J: This isan appeal by defendant No. r and 
arises out of a suit for rent brought by the plaintiff. The plaintiff's 
case wasthat he had purchased the interest of one Bepin from 
Janaka Sundari the sole widow of Bepin, that the defendants held a 
Jama at a rental of Rs. 1-8 per year under Bepin and that the plain- 
- tiff by his purchase from the widow of Bepin was entitled to realize 
the rent payable by the defendants, The arrears claimed were for 
the years 1324 to r327. The total amount of. the claim was 

Rs. 7-rr-ọp. The defence of the defendants was that the plaintiff 
purchased, assuming his purchase to be frue, only from one ofthe 
widows of Bepin, that there was another widow left by Bepin called 
Sukhada Sundari and that the plaintiff was therefore entitled to only 
8 annas share of the rent and not to the 16 annas. The defendants 
further contended that if the plaintiff was entitled to an eight annas 
share of the rent the suit would be defective because all the land- 
lords had not sued jointly. 

The Munsiff who tried the case was especially empowered under 
section 153 clause (b) to try special cases of rent of less than Rs. so 
in value. That Court held that Bepin left only one widow the 
plaintiff's vendor and not 2 widows as contended for by the defen- 
dants. In that view there could be no defect of parties and the 
plaintiff would be entitled to receive 16 annas of the rent, payable 
by the defendants and as there was no other defence established 
the suit was decreed in favour of the plaintiff. 

Defendant No. 1 alone preferred an appeal to the learned District 
Judge who has dismissed the appeal holding that it was not conipe- 
tent as the suit was tried by an officer who was empowered under 
section 153 clause (b) of the Bengal Tenancy Act to try such 
cases. 

As I have already stated defendant No. r appeals to this Court 
and it is contended by the learntd vakil for the appellant that the 
appeal before the learned District Judge was competent, because 
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the main question raised in the trial Court was in substance a 
question as to whether the rent payable to the plainfiff was the 
entire amount or only a moiety of it as payable to one of the two 
widows of Bepin. 

It seems to me that this contention is well founded. The 4th 


paragraph of the written statement distinctly raises the question, 


namely, that the rent payable to the plaintiff was not 16 annas but 
only 8 annas of the ‘entire rent. That was a question which 
distinctly related to the amount of rent payable by the defendants 
to the plaintiff. The sole issue which was tried by the trial Court 
at considerable length and upon the evidence in the case was as to 
whether the plaintiff was entitled to the 16 annas of the property as 
claimed by him or only to a half of that as alleged by the defendants, 
The trial Court came tothe conclusion upon the evidence that 
the plaintiff was entitled to the 16 annas. Now, defendant No. 1 
appealed tothe learned District Judge and mainly raised the 
question as to whether the judgment of the learned Munsiff decid- 
ing that the plaintiff was entitled to the 16 annas of rent was ‘correct 
ornot. There, if the question raised by the defendants was deter- 
mined in their favour it might be that the plaintiff instead of getting 
a decree for 8 annas of the rent might not get any decree for rent, 
because the other co-sharers were not parties to the suit. But the 
result of the judgment and decree of the Munsiff was that the defen- 
dants were liable to pay the entire amount of rent to the plaintiff 
and not eight annas as contended by them. This decision therefore 


‘in my opinion clearly determines a question as tothe amount of 


rent payable to the plaintiff by the defendants. That being so, the 
appeal would be competent under section r53 of the Bengal 
Tenancy Act. 

It was urged by the learned advocate for the respondent that 
although the question of the amount of rent payable by the defen- 
dants to the plaintiff was raised in the written statement the form 
of the ‘issue was whether the suit was bad for defect of parties. 
But I may point out that the rst issue raised the questios as to the 
relationship of landlord and tenant existing between the parties. 
The determination of both the these issues involved the question 
as to whether the plaintiff was the sole landlord or a landlord to 
the extent of 8 annas share. It may be that as the suit framed if 
the question was determined in favour of the defendants the suit 
might fail on the ground of defect in the form of the suit. But 
as the decree stands it did clearly determine that the amount of 
rent payable’ by the defendants was 16 annas overruling the defence 
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of the defendants thatit was only 83 annas and not more. In the 7 paia 
appeal before the learned District Judge the defendant was entitled on: 


to raise the question that the amount of rent payable to the plain- Munshi Salimuddin 
tiff was not the 16 annas but only 8 annas. eee 

It must be borne in mind that in considering whether an appeal = Rahim Shaikh, 
is competent or not the substance of the matter must not be lost Chakravarti, % 
sight of. By the proviso to section 153 of the Bengal Tenancy Act 
the legislature clearly intended that any question which determines 
the amount of rent payable by a tenant is a question which can be 
agitated in appeal even againsta decree of an officer specially 
empowered with final jurisdiction. 

Iam therefore of opinion that the appeal before the learned 
District Judge was competent and should have been entertained. 
In the result I set aside the judgment and decree of the learned 
District Judge and send the case back to him to be tried on the 
merits in accordance with law. 

The appellant is entitled to his costs of this appeal. The other 
costs will abide the result. 








In connection with this appeal there is an application which is 
not pressed. 


Against this decision, the plaintiff appealed under clause 15 of 
the Letters Patent. 


Dr. Dwarka Nath Mitter and Babu Manindra Nath Roy 
_for Appellant, r 


Babus Jitendra Kumar Sen Gupta and Ramendra Mohan 
Majumdar (for Babu Biraj Mohan Majumdar) for the Respondents. 
n C. A. V. 
The judgments of the Court were as follows :— 
February, 8: 


‘Mukerji, J : - This appeal arises out of a suit for rent under 
the Bengal Tenancy Act. The plaintiff landlord obtained a decree 
for the entire amount of his claim in ‘the Court of first instance. 
The tenants defendants preferred an appeal which was held as 
barred by the provisions of section 153 of the Act. They preferred 
a second appeal to this Court with the result that the decree of 
the Subordinate Judge has been set aside and the case has been 
remitted to his Court for the appeal being dealt with on the merits. 
Against this judgment the present appeal has been preferred by 
the plaintiff under clause 15 of the Letters Patent. 


_ The Judgment under appeal has held that a first appeal lay, ° 
notwithstanding the provisions of section 153, for the decree of the 
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CIVIL. à . trial: Court decided a question of the amount of rent annually pay: 
agi. able by the tenants. The plaintiff's case was that he had purchased 
agai Sains idin the interest of one Bepin from his sole widow Janaka Sundari. 
> Ahammad The defendants in their written statement challenged the factum 
Rahim Shaikh. . and validity of the purchase by the plaintiff and averred that even 
j ieni, S if the purchase was established, the plaintiff wat not entitled to claim 
Sepia 14 annas of the rent as Bepin had left two widows namely Janaka 


Sundari and Sukhada Sundari, and that the suit could not proceed 

in the absence of the latter who was a necessary party. I may 

observe in passing that in the written statement I do not find any 

statement that the plaintiff was entitled to 8 annans and not 16 

annas of the rent, as I find stated in the judgment under appeal. 

That however is not a matter of much importance. The Munsiff 

found that Janaka Sundari was the sole widow left by Bepin and 

decreed the suit for the amount claimed. The issues raised, or 

rather the points for determination set out, in the judgment of the 

Munsiff were : rst, Does the relationship of landlord and tenant 

exist between the parties ? 2nd, Is the suit bad for defect of party ? 

3rd, Is the defendant’s plea of payment true and 4th, what relief 

if any, is the plaintiff entitled to? My learned brother Chakra- 

varti, J. has observed, and in my opinion rightly, that whatever 

may be the wording of those questions for determination, the 

matter for consideration, in order to determine whether an appeal 

lay or-not, is a matter of substance and not of form. He was of 

opinion that if the question raised by the defendants was deter- 

mined in :heir favour it might be that the plaintiff instead of getting 

a decree for the 8 annas of the rent might not get any decree for 

rent because the other co-sharer was not a party to the suit and the 

suit might fail. He however took the view that the determination 

ofthe first and the second issues set forth above involved the 

determination of the question as to whether the plaintiff was the sole 

landlord or a landlord to the extent of an 8 annas. share and there- 

. fore the decree for the entire rent must be read as a decree deter- 

mining that the amount of rent payable was 16 annas and over- 

ruling the defence of the defendants that it was only 8 annas and 
not fore. 

In a matter like this which relates to the curtailment ofa . 
right of appeal if there is the slightest doubt in one’s mind, the 
benefit of that doubt should go to the party who seeks to appeal ; 
and were it not for the opinion that I have formed namely that to 
adopt the aforesaid line of reasoging would be practically to make 
the provisions of section 153 nugatory by putting it in the power 
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of the tenant to defeat the said provisions by taking a defence of - 


this character, however unsubstantial it may be, I would not have 
touched the judgment of my learned brother in this case. 

In a suit for rent the tenant may dispute the amount of the 
rent of the tenure or holding or the landlord’s title to the entire 
rent or to the share of the rent which he claims and may allege 
that the amount of the rent or the share is less. In such cases, 
if the defence is pressed, the landlord is called upon to prove the 
amount of rent or is put to the proof of his title to the share or to 


the amount which he claims, as there is a real controversy between- 


the parties on these points and the Court has necessarily to decide 
a question of the amount of rent or the rent payable to the land- 
lord, whichever way the decision may go. There may be cases 
however where the aforesaid defences of the tenant. are dependent 
entirely on his averment that there is a co-sharer or there are Coe 
sharers, In those cases it becomes necessary to go into these 


defences only in the event of the Court finding that there isa - 


co-sharer, or that there are co-sharers. If the finding be that there 
is no co-sharer of the plaintiff the other questions do not arise and 
there is no occasion or necessity for the Court to decide the ques- 
tion of the amount of rent. The decision of the Court in such 
cases, whether dismissing the suit on the ground of non-joinder of 
plaintiffs or decreeing the suit in plaintiff’s favour, does not express- 
ly decide and cannot by implication be held to have decided 
the question. 

Certain decisions of this Court have been placed before us as 
explaining the law on the point and it is necessary to consider them 
in order to see whether they, in any way militate against the propo- 
sitions enunciated above. In the case of Swdkanna Sanira y. 
Basanta Kumar Sarkar (2) the facts were these: The plaintiff 
claimed rent at the rate of Rs. 8-3-4 pies on the ground that he 
had inherited a 6 .annas 8 gandas share in Maliki right from his 
mother anda gannas 12 gandas share in Ijara right from his 
father. The defence was that the plaintiff was entitled to the 
6 annas 8 gandas share in Maliki right and not the gannas 12 
gandas share in Ijara right. The Court found that the plaintiff 
was entitled to both the rights, and gave a decree at the rate 
claimed. . There was thus a substantial point in controversy namely 
whether the amount payable to the plaintiff was to be calculated 
atthe rate claimed or two-fifths of that rate. This Court on a 
review of most of the authorities being on the point held that -a 


(1) (1921) I. L. R. 49 Cale. 538. 
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question as to the amount of rent payable was determined as these 
words in section 153 signified the amount of rent payable by the 
tenant to the landlord who had instituted the suit for rent, a ques- 
tion which had been settled by a Full Banch decision of this Court 
in the case of Narain Mahion v. Manofi(1). This case clearly 
comes within the first class of cases to which I have.referred, and 
there is an appeal. The next case is that of Wafusuddin Pramanik 
v. Mahamud Balaki (2). Ihave perused the original judgment 
of this Court in that case. The plaintiff claimed rent at Rs. 9-11 
annas in his 4 annas share. The defence was, firstly that plaintiff 
had other co-sharers in the 4 annas share in whose absence the suit 
was not maintainable, and secondly that the suit was also not main- 
tainable as there had been no separate collection of the plaintiff’s 
share of the rent. The trial Court gave effect to both these pleas 
and dismissed the plaintiff’s Suit. It was contended on the authority 
of the case of Narain Makaton v. Manofi (1) and Sudhanna Santra 
v. Basania Kumar Sarkar (3) that from this decision an appeal 
lay as a question as to the amount of rent had been determined. 
This contention was overruled by this Court and it was held 
that no appeal lay from the said decision. This case falls within 
the second class of cases to which I have referred. In the case of 
Parashmont Dasi v. Naba Kishore Lahiri (4) the plaintiffs claimed 
8 annas sbare of the total rents alleging that though they were 
proprietors of an r anna odd ganda share, by an amicable arrange- 
ment with their co-sharers they were entitled to realize the said 8 
annas share, and the defendants disputed the amount of the jama 
and further pleaded that the plaintiffs were not entitled to recover 
more than 1 anna odd ganda share, and the Court passed a decree 
for the last mentioned share.. It was held that ‘the question raised 
and decided was not merely the amount of rent payable to the 
co-sharer but whether he had aright to recover an 8 annas share 
of the rent? and an appeal lay. ‘This is a case which clearly comes 
within the first class of cases to which I have referred. The case 
of Bashiram Nath v. Srinath De (5), was also referred to before us 
in this connection. In that case the objection to the competency 
of an ‘appeal to this Court was taken when the appeal was from 
an appellate decree of the Subordinate Judge in which he had 


‘held that the plaintiff was-not entitled to the 16 annas of the rent | 


' (1) (1890) 1. L. R, 17 Cale: 489. (2) (1924) 28 C. W. N. 7229, 
(3) (1921) I. L. R. 49 Calc. 538. (4) (1903) I. L. R. 30 Cale. 773. 
(5) (1919) 23 C. W. N . 76n. i 
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he claimed but to only 8 annas of it as he had a co-sharer who was 
entitled tethe other 8 annas share. This objection was over-ruled 
and in my opinion rightly as the case was one in which the question 
of the plaintifs right was raised and determined. This case, it 
may be said, was one in which the existence of the co-sharer having 
been found it became necessary to decide the question of the 
share and in point of fact that question was decided. It was 
observed in the case of Sudkanna Santra vy. Basanta Kumar 
Sarkar, (1) that the said decision was affirmed on appeal under 
the Letters Patent. The case of Fakeer Mondul Gain v. Arshad 
Moila (2) also has been cited before us. In that case it was held 
that an appeal lay to this Court froma decree of the lower 
appellate Court in which overruling the defendants’ contention 
that the plaintiff had acquired only an 8 annas share, a decree for 
the rent of 16 annas had been given to the plaintiff. It was held 
by this Court that no appeal lay. It will be seen however that 
doubt has been cast upon the authority of this decision, Sudhkanna 
Santra v, Basanta Kumar Sarkar (z). Indeed the case would 
come within the first class of cases mentioned above and judged 
by the test laid down here an appeal should have been held as 
competent. 

In the present case in view of the fact that it was found that 
the plaintiff had no co-sharer, I am unable to hold that the Court 
‘had any necessity to go into any question as to the share of the 
rent to which the plaintiff was entitled and Ido not see that any 
” such question was, in fact, decided. Ifwe were to hold other- 
wise, it would be. open to any defendant to state that the plaintiff 
has some co-sharer and so he is not entitled to the whole rent, 
and though this statement may be utterly false he would be able 
to get a right of appeal and defeat the provisions of section 153 
Bengal Tenancy Act, merely by such an assertion, though there 
may be no controversy at all about the amount of rent which the 
Court may be called upon to decide. I am therefore of opinion 
that no appeal lay in this case from the Munsiff’s decision. 

The decision of Chakravarti J is accordingly set aside and that 
of the Subordinate Judge restored with costs in the two appeals in 
in this Court. ° 


Cuming, J: I agree. 
D..K. R. Letters Patent Appeal allowed. 


(1) (1921) I. L. R. 49 Calic. 538 (542—543). 
(2) (1906) 10 C, W. N. 2801. 


Cas aan 


4żi 


Civite 


1926. 


we 
Munshi Salimuddin 
Ahammad 


v. 
Rahim Shaikh. 
Mukerji, F: 


422° 


-CiVile 
1926. 


hot ad 


November, 9» 


March, 23. 


THE CALCUTTA LAW JOWRNAL, (Vou. XLIV. 


APPRAL FROM ORIGINAL OLVIL. 


Before Siz George Claus Rankin, Knight, Chief Justice and 
_ Str Charu Chunder Ghose, Knight, Judge. 


BHICAN CHAND CHARORIA 
v. 
G. AND M. FOGT.* 


Oral evidènce—Market rate—Arbitrators appointed ‘by the Bengal Chamber 
of Commerce—Opportunity to adduce evidence—Rules 13 and 14 ofthe 
- Bengal Chamber of Commerce. 


‘A contract was entered into between the firms B and G by which the former 
agreed to sell and the latter agreed to buy 15003} maunds bales of jute, delivery 
to be -given by August or September 1925. No delivery having been effected 
within that time, B applied for extension of time for delivery up to 31st 
October 1925 to which G did not agree. G however agreed to the extension 
up to the toth October 1925 to which B did not agree. On the 15th October 
G forwarded their bill to B, which was made out on the footing of the difference 
in price of the goods between the contract rate and the market rate on the 15th 
of October 1925- As no payment was made G applied to the Bengal Chamber 
of Co:nmerce for arbitration in terms of their contract. B filed objection thereto 
but did not state what the market rate was on the 15th of October or on any 
otber date. The Tribunal of arbitration of the Bengal Chamber of Commerce 
made their award allowing the entire claim of G, without giving B an oppor- 
tunity of adducing oral evidence. 

Held, that the award was valid and the present case was not one of those _ 
cascs where it Would be incumbent on the Bengal Chamber of Commerce to hold 
a formal trial. 

Per Rankin C. F: Wrom the nature of the case prima facie it is not neces- 
sary for the arbitrators appointed by the Bengal Chamber of Commerce to hear 
oral evidence about market rates which are asa rule well within their own know- 
ledge and within the special experience for which arbitrators are selected. 

Appeal by the Vendor Firm. 

The material facts appear from the judgment of Mr. Justice 
C. C. Ghose. 

An application to set aside an ọrder of the Tribunal of Arbitra- 
aa of the Bengal Chamber of Commerce was made before 

Justice Buckland, who refused to set ‘aside the award by 
= following judgment : l l 

Buckland, J: This is an application -to set aside an 
award of the Bengal Chamber of Commerce. 

The applicants claim . that they were entitled to have an, 
opportunity ‘to give evidence and that no such opportunity was 
given tothem. The question of evidence before the Tribunal 


*Appeal from Original Order No. 65 of 1926, against the order of Mr. 
Justice Buckland, dated the 23rd March, 1926. 
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of Arbitration appointed by the Bengal Chamber of Commerce is 
subject to rules 13 and 14 of its Rules which are as follows :— 

“13. Unless oral evidence beyond mere proof of documents 
of which the factum is not disputed is taken, it shall not be 
necessary to have a formal hearing of a reference before the 
Court, but in all cases the Court shall have power to appoint 
atime and place for the hearing of references when it considers a 
hearing to be necessary. - = 

‘“t4. No party to a reference shall without éxpress permis- 
sion of the Court be entitled to appear by Counsel Attorney 
or other Advocate or Adviser before the Court but the Court at 
its discretion may through the Registrar require the parties with 
or without witnesses to attend before it or before any Committee 
or Sub-Committee of the Chamber to be examined on or without 
oath or solemn affirmation.” 

There are decisions of this Court upon these rules from 
which it can be argued that notwithstanding the rules parties are 
entitled to have evidence taken in certain cases. I do not think 
it necessary tO express any opinion as to this. Prima facie 
rule 14 means, to paraphrase it,-that evidence shall not be given 
unless the Court requires evidence, but whether or not that is 
an absolute rule or subject to modification is not of very 
much importance here for on the 28th January 1926 a notice 
was sent from the Registrar of the Tribunal of Arbitration 
to the applicants informing them that the arbitration would take 
place at noon on Saturday the zoth instant. Then follows a 
postscript: ‘The parties are not required for the present, 
It is argued that this postscript read with the rules precluded 
the applicant from adducing his evidence. I do not take this view. 
Hither the rule prohibiting evidence to be given is absolute or 
it is not. If it be absolute then the postscript in the notice is tauto- 
logical-and indicates to the recipient that the Tribunal does not 
propose to exercise the discretion vested in it under the rules. On 
the other hand, as argued the prohibition -may not be absolute 
but it may be that in certain cases a party is entitled to give 
evidence. Let us assume that that is the construction ôf the 
rule and that this is one of those cases. The postscript then 
merely indicates that the Tribunal of Arbitration does not require 
the parties to be present bit it does not prohibit the parties 
from being present if they choose to attend and wish to adduce evi- 
dence. The postscript therefore may be ignored. Consequently what 
was the position? Be the construction of the rule the one or the 
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Civit. ° other it remains that on 28th January last the applicants had notice 


1926, of the day when the arbitration would take place. They say in the 

rae Chand 8th paragraph of the petition that the arbitrators gave no oppor- 
a s a b è . 

Charoria tunity for evidence to be given, a statement which however is not 


G. and M. Fo gt, rue, and there is nothing to show that on the day of the arbitration 

— they attended without or with their witnesses as they might have 

EROA 7. done. In these circumstances the application must fail and be 
dismissed with costs. 

I should add that I have referred for the purpose of this notice 
to the File of the Tribunal of the Chamber of Commerce. On the 
former occasion when the motion came on it was agreed between the 
parties that the file of the Chamber of Commerce should be produc- 
ed upon sub-poena and referred to without objection by either side. 
The document which I have mentioned is the only one to which 
reference has been made.. Learned counsel for the applicant has 
produced the original of the letter, the copy of which is in the file I 
have referred to, and in the circumstances there is no need to tender 
the file. The original letter will be kept on the record. 

Against this decision, the vendor firm appealed. 


Messrs. N. N. Sircar and R. N. Sircar for the Appellants. 


Messrs. Langford James and Ameer Alt for the Respondents. 
The judgments of the Court were as follows : 


Noorah C. C. Ghose J: This is an appeal from a judgment of Mr. 
B Justice Buckland whereby he refused to set aside an award of the 
Bengal Chamber of Commerce. 


The facts, shortly stated, are as follows: On the 3oth of April 
1925 a contract was entered into between the appellant firm 
and the respondent firm whereby the appellant firm agreed 
to sell and the respondent firm agreed to buy 1500334 maunds 
bales of Kishengunj jute, delivery to be given by August or Sep- 
tember 1925. No delivery having been effected by the end of 
September 1925, the appellant firm asked on the 3rd October 
1925 for an extension of time for delivery up to the 3rst Octo- 
ber 1925. The respondent firm refused to agree to the exten- 
sion asked for, but they stated that they were prepared to allow 
an extension of time up to the roth of October 1925. The 
appellant firm did not see their way to accept the extension of 
time up tothe roth of October 1925, but it appears that on the 
sth of October 1925 the respondent firm expressed their 
willingness to grant an extension of time for delivery up to the 
gist of October 1925. The appellant firm, however, stated on 
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the gth of October 1925 that in the events which had happened 
they were not then keen on getting an extension of time, 

' Onthe 15th of October the respondents made out their bill and 
forwarded the same to the appellant firm. That bill was for a 
sum of Rs. 35437-8-0 and it was made onthe footing of the 
difference in the price of the goods contracted for between the 
contract rate and the market rate on the rs5th of October 1925. 
The appellant firm did not pay the amount of the bill with 
the result that the respondent firm applied to the Bengal 
Chamber of Commerce for arbitration in terms of the arbitration 
clause contained in the contract. The matter then came before 
the Bengal Chamber of Commerce and on the znd of February 
1926 the Tribunal of Arbitration of the Bengal Chamber of 
Commerce made their award whereby they awarded the whole of 
the amount claimed by the respondent firm i. e Rs. 35437-8-0 
to the respondents with interest thereon and costs. 

The appellants thereafter applied to Mr. Justice Buckland for 
an order for setting aside the award and the contention that was 
urged before the learned Judge was that, having regard to the 
nature of the case, the appellants should have been allowed an 
opportunity of adducing evidence before the said Tribunal of 
Arbitration of the Bengal Chamber of Commerce. 


425 


CIVIL. 


1926. 
aw 
Bhican ;Chand 
Charoria 
v. 
G. and.M. Fogt 


C. C. Ghose, 5. 


—_— 


i 


In order to appreciate the precise significance of this conten- _- 


tion, it is necessary to see what the appellants put forward before“ 
the Bengal Chamber of Commerce in their statement of case. 
That statement was‘in reply to statement of case sent in by the 
respondents. The respondents in their statement made it per- 
fectly clear that their bill had been made out on the footing of 
the difference in price of the goods between the contract rate 
and the market rate on the 15th of October 1925 and that. in their 
view the 15th ofOctober 1925 was the due date for ascertainment 
of damages in the events which had happened. The appellant 
firm in their statement of case to the Bengal Chamber of Commerce 
by way of reply stated as follows: — 

“ We contend that the Buyers have not suffered any damages 
and we ask for an opportunity to place evidence on the hasis of 
the 30th September 1925, after the Buyers have submitted a revised 
statement of their alleged claim. The claim for Rs. 35, 437-8-o 
propounded on an imaginary and fictitious basis is wholly unten- 
able and absurd on the face of it and the arbitrators, we humbly 
submit, will find no difficulty in rejecting the claim. For, assum- 
ing for a moment that there was an extension up to 3rst October, 
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no claim can be put forward on the basis of ‘the 15th October as 
the alleged due date of delivery which was shever the due date 
according to the case of both parties.” 

In these circumstances the learned Judge had to consider 
whether, having regard to the rules of the Bengal Chamber 
of. Commerce, it was incumbent upon the Tribunal for Arbitra- 
tion of the Bengal Chamber of Commerce to give the 
appellants an opportunity of adducing oral evidence. 

_ No doubt from time to time there have been cases where 
it has been held that there must arise occasions when having 
regard to the facts involved it is incumbent on the Bengal Cham» 
ber of Commerce to give parties suitable opportunities of adducing 
evidence. (See for instance the case of David Sasoon v. Karnidass 
dated the 9th August 1921), But, as indicated above, each case 
must_ depend on its own facts and in this case the appellants had, 
in my opinion, abundant opportunities of stating in their case to 
the Bengal Chamber of Commerce what the market rate was on 
the 15th of October or on any other date and also the evidence in 
support of such rate and also of showing that the rate claimed by 
the respondents’ was a rate which, having regard to the state of the 
market on the date mentioned above, could not be allowed. 
This opportunity the appellants failed to seize and, in these circums- 
tances, bearing in mind the nature of the case and holding as I 
d> that this was not one of those cases where it would be incum- 
bent on the Bengal Chamber of Commerce to hold a formal trial, 
I think the learned Judge was entirely right in holding that there 
had been no misconduct whatsoever on the part of the arbitrators 
and that there were no circumstances which would#justify the Court 


to set aside the award. 
The appeal is dismissed with costs. 
Rankin C. J.: I agree. 

.. It appears to me that the nature of the arbitration before the 
Bengal Chamber of Commerce is such that one is quite safe in 
saying that prima facie it is mot necessary for the arbitrators to 
hear oral evidence about market rates which are as a rule well within 
their own knowledge and within the special experience for which 
arbitrators are selected. That proposition is sufficient, in my judg- 
ment, to decide this question. 

I agree that this appeal must be dismissed with costs. 
, O. C. Ganguly & Co: Attorneys for the Appellants. 


° .. Morgan.& Co: Attorneys for the Respondents. 
A, T.M : Appeal dismissed, 
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Assessment—Income Tax Act (XI of 1922), sections 4, -6, 23(3)—Permanent- 

ly settled estates—Income from Falears, taken into consideration at the 

time of assessment of revenue-—Liability to the income tax—Permanent 

Settlement Regulation (I of 1793) Arts. 3, 4, 6, effect of—Statute, cons- 
truction Qf—General words, effect of. 


Income from jalkars which were included in the assets upon which the Jamas 
of the estates were assessed and fixed under Regulation I of 1793 at the time of 
the Permanent Settlement, is not liable to assessment to income tax under the 
Indian Income Tax Act: Chief Commissioner of Income Tax v. Zeminder 
Of Singampatti (1) and Maharajadhiraj of Darbhanga v. Commissioner of 
Income Tax (2) followed. Emperor v. Raja Probhat Chandra Barmah (3) 
dissented from. 


Where there are general words in a later Act capable of reasonable and sensi- 
ble application without extending them to subjects specially dealt with by earlier 
legislation, the earlier and special legislation is not indirectly repealed, altered 
or derogated from, merely by force of such general words without any indication 
of a particular intention. 


Where the particular enactment is particular in the sense that it protects the 
right, the property, the privileges of particular person or class of persons, no 
enactment can be passed taking away from a particular person or class of persons 
his or their rights without hearing what he or they have to say about it ; and if 
general words are to have the effect of taking away the rights of a particular 
person or class, which had been given to them beforehand, it would be done 
without their having any knowledge or opportunity of resisting it and it is not to 
be imputed to the legislature or to be supposed that the legislature would do 
what was unfair: Mary Seward v. The owners of Vera Cruz (4) and Re Curo 
Manspied v, Mansfield (5) followed. Ë 


Profits from fisheries which have been taken into consideration at the time 


#Civil Reference'No, 5 of 1925, by W. D. R. Prentice Esq, Commissioner of 
Income Tax, Bengal, dated the 3rd November, 1925. 


(1) (1922) I. L. R. 45 Mad. 518. _ (2) (1924) I. L. R. 3 Pat. 470. 
(3): (1924) I. L. R. 51 Cale. 504. ? (4) (1884) 10 App. Cas. 59 (68) * 
(5) (1889) 43 Ch. D. 12. ° oo 
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of settlement of revenue, do not fall under ‘other sources’ within the meaning of 
section 6 of the Income Tax Act. . e 


The words “other sources” in section 6 of the Income Tax Act, do no indicate 
that the legislature intend to repeal so much of Regulation I of 1793, as dealt 
with the fixity of revenue. 


Simply because the incomes from fisheries have been assessed to income tax 
without objection, that does not make it any more legal. 


Reference under section 66({2) of the Income Tax. Act. 


The material facts appear from the Reference which was made 
by W. D. R. Prentice Esq. Commissioner of Income Tax, Bengal, in 
the following terms : ) 


Reference. 


“At the request of the assessee Ihave the honour to submit 
herewith under section 66(2) of Income-tax Act the following ques- 
tions of law for the decision of the Hon’ble High Court. 

"Is the income from the Jalkars, which were included in the 
assets upon which the jamas ofthe Estates T. N. S. 106 and r07 
of the Dacca Collectorate and T. N. 6301 of the Faridpur Collec-. 
torate were assessed under Regulation I of 1793 at the time of the 
Permanent Settlement, liable to assessment to income tax under Act 
XI of 1922”. 
© “2, The facts are as follows :—Babu Indu Bhusan Sarkar an 
assessee of Faridpur District declared in his return filed under 
section 22(2) Income-tax Act an income of Rs. 6,574 from Jalkars 
and}was assessed under section 23(3) on this and other sources of 
income. He appealed against the assessment to the Assistant 
Commissioner of Income- Tax, Faridpur, on the ground that this 
income from Jalkars arose from assets which were included in the 
assets taken into consideration in settling the jama of the three 
estates T. N.S. 106 and 107 of the Dacca Collectorate and T. N. 
6301 of the Faridpur Collectorate at the time of the Permanent 
Settlement under Regulation 1 of 1793 and that any further imposi- 
tion on the same source in the shape of income-tax would be 
contrary to Article VI of the said Regulation. There was no claim 
that income from Jalkar was agricultural income as defined in 
section 2(1) Income-tax Act (XI of 1922) and exempt as such under 
section 4(3) (VIII) of the same Act. The assessee supported his 
claim by a reference to the decision of Dawson Miller C. J. in the 
in the case Maharaja of Darbhanga (1) reported at pp 49-53 of the 
Calcutta Weekly Notes, Patna, 1925. The Assistant Commissioner 


_ (1) (1925) C. W. N. (Pat). 49 (53) 
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rejected the appeal relying on the judgment of Rankin J in the 
case of Emperor v. Raja Probhat Chandra Baruah (1). 


“3. The assessee has now applied for a reference of this ques- 
tion of law to the Hon'ble High Court under section 66(2) 
Income-tax Act (XI of 1922). I have ascertained from the Collectors 
of Dacca and Faridpur that the income from the Jalkars were 
included in the assets upon which the jamas of the said estates 
were fixed under Regulation I of 1793. Accordingly I refer the 
question as stated at the commencement of this letter. 


“4. Under section 66(2) I am required to express my opinion 
on the question which is referred and I would answer the question 
in the affirmative, adopting the reasons given by Rankin J. in his 
judgment in the case mperor vw. Raja Probhat Chandra 
Barzah (1). 


“s. Inthat judgment of Rankin J. the remark was made that 
the High Court was without any assistance in regard to the 
practice of the revenue authorities since 1886 as regards fisheries 
in permanently settled estates. A reference to the previous assess- 
ment records of this assessee shows that he has for years declared 
and has been assessed on income from fisheries : and so far ds my 
personal experience goes (and the enquiries I have made uniformly 
confirm my experience) income from fisheries has all along been 
assessed to income-tax in Bengal without objection. The claim 
now made that income from fisheries and from similar items of 
non-agricultural income in permanently settled estates are exempt 
from income-tax isa new one which so far as I can discover has 
only been raised in the last two or three years and whatever the 
legal position may be (and the judgment of Rankin J. appears to me 
to be conclusive on the subject) there can be no doubt that the 
general practice all along has been to assess income from such 
sources toincome tax—Vide Rulings 9,10, 12 of the Bengal 
Board of Revenue in Appendix IV page 75, Bengal Income-tax 
Manual 1907 which were given in 1886 and have been followed 
uniformly ever since in Bengal. I attach copies of the rulings for 
ready reference”, ” 


Babus Rupendra Kumar Mitter and Dhurma Das Sett for the 
Applicant Indu Bhusan Sarkar. 


Mr. B. L. Mitter ( Advocate-General) with Babus ` Surendra Nath 


(1) (1924) I. L. R. 51 Cale. 504 (547). 
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Guha and Satindra Nath Mukherjee for the King Emperor Opposite 
Party. 
C.A V. 


The judgments of the Court were as follows :— 


Cuming, J :—This is a Reference under section 66(2) of the 
Income Tax Act by the Commissioner of Income Tax and the 
question of law referred for decision is — i 


Is theincome from the Jalkars, which were~ included in the 
assets ‘upon which the jamas of the Estate Touzi Nos. 106 and 107 
Dacca Collectorate and Touzi No. 6301 of the Faridpur Collectorate 
were assessed under Regulation I of 1793 at the time of the Perma- 
nent Settlement, liable to assessment to income tax under Act XI 
of-1922. Iam of opinion that the answer must be in the negative. 
The sections of the Income Tax Act on which the Commissioner 
relies are— 


Section 4 which provides that save as hereinafter provided this 
Act shall apply to’all incomes, profits or gains as described or 
comprised in section 6 from whatever source derived, accruing, or 
arising or received in British India or deemed under the provisions 
of this Act to accrue or arise or be received in British India. 


Section 6 provides “save as otherwise provided by the Act, the 
following heads of income, profits and gains shall be chargeable 
to income tax in the manner hereinafter appearing, namely, 

(I) Salaries. 

(II) Interest on securities. 

(HI) Property. 

(IV) Business. 

(V) Professional earnings. 

(VI) Other sources. 

The contention of the Commissioner of Income Tax is that the 


4 


“profits from fisheries fall' under “other sources” and that there is 


nothing in the Act which exempts such profits from the operation 
of the Act. 


The assessee relies on Regulation I of 1793 (The Bengal Perma- 
nent Settlement Regulation) with special reference to articles III, 
IV, VI. ` | — 

He argues that by this Regulation the amount of revenue pay- 
able by his estate is fixed in perpetuity ; that the income from these 
fisheries was taken into account in assessing the amount 
of revenue to be paid, and hence he is paying revenue for these 


Vou. XLIV.) | SIGH COURT. 431. 


fisheries, and that now to assess these fisheries to income tax is e CIVIL. 

in reality tò increase the amount of revenue payable by him. er 
He does not contend that the Legislature has not the power to nas 

do so, but he argues that the Act which takes away aright con- - King-Emperor 


ferred on the subject by a previous enactment must do soin clear ada Bhuean Sarkar, 
and unequivocal language. Cuming, g 

The Commissioner of Income Tax contends that the language aoe 
of the Income Tax Act is sufficiently clear, and that by the words 
“other sources” so much of Regulation I of 1793 as covers the 
income derived from fisheries is repealed. 

To discover what is the rule which should guide the Courts in 
determining whether the provisions of one Act are repealed or 
modified by a subsequent enactment it will be sufficient if I refer 
to the observation of three very learned Judges. 

Lord Selbourne, Lord Chancellor, in the case of Mary Seward 
v. The owners of Vera Cruz (1) remarks— 

“If anything be certain it Is this, that where there are geneal 
words ina later Act capable of reasonable and sensible application 
without extending them to subjects specially dealt with by earlier 
Legislation, you are not to hold that earlier and special Legislation 
indirectly repealed, altered or derogated from, merely by force of 
such general words without any indication of a particular 
intention”. — 

Let us apply the rule to the ptesent case. 

We have in the Regulation of 1793 an Act which deals specially 
with the fixing of the revenue to be paid by permanently settled. 
estates. The words used inthe Income Tax Act are very general 
viz. “Other sources”. The provision is obviously capable of a 
reasonable and sensible application without extending it to incomes 
derived from fisheries, They are obviously not the only income 
which might fall under other sources. 

There is, to my mind, nothing in the words “Other sources” to 
indicate that by these words the Legislature had the particular 
intention of repealing so much of Regulation I of 1793 as dealt . 
with the fixity of revenue so far as fisheries were concerned. 

Lord Justice Bowen re-stated the same rule in the case re Curo 
Mansfield v, Mansfield (2). In the case of Garnett v. Bradly (3) 
Lord Blackburn remarked :“But where there ‘is the case, where 
the particular enactment is :particular in the sense that it protects 
the right, the property, the privileges of particular person or a class 


(1) (1884) 1:9 App; Cas, 59 (68). : (2) (1889) 43 Ch. D. 12 (17). 
(3) (1878) 3 App. Cas. 944 (967). 
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CIVIL. « of persons the reason for the rule which has been acted upon is 
1926. exceedingly plain and strong. lt would be very unjust or 1 would 
a 


rather say unfair (I do not go further than that) to pass an enact- 
ment taking away from a particular person or class of persons his 
or their rights without hearing what he or they have got to say 
Cuming, F. about it; and if general words were to have the effect of taking 

E away the rights of a particular person or class, which had been 
given to them beforehand, it would be done without their having 
any knowledge or opportunity of resisting it and it is not to be im- 
puted to the Legislature or to be supposed that the Legislature 
would do what was unfair.” Let us apply these observations also 
to the present Case. 

Regulation x of 1793 does certainly confer certain rights and 
privileges on a particular class of persons with whom these estates 
were settled at the time of the Permanent Settlement, enacting that 
the revenue. which they should pay for their estates then settled 
with them was fixed for ever. If these rights are to be taken away 
by the general words “other sources of income?” clearly their riglits 
would be taken away without their having any knowledge or oppor- 
tunity of resisting it. 

As Lord Blackburn puts it, it is an intelligible principle that 
the Legislature shall not be presumed to have done anything unfair 
and to have taken away a privilege not. having openly stated that 
they meant to take it away or in such open or clear language that 
the persons affected might come and resist and use arguments to 
shew why it should not be taken away but having simply used 
general words quite consistent with their never having thought of 
the privilege at all. 

It must be remembered that the Income Tax Act was passed 
by the Central Assembly. There are many parts of India where the 
Permanent Settlement and all that it implies are entirely unknown, 
and there is nothing to show that the Legislature when enacting 
the particular Act had in mind the Permanent Settlement and deli- 

‘berately took away one of the privileges conferred by the Regulation. 
As Lord Blackburn puts it the general words are quite consistent 
with tlre Legislature having never thought of the Permanent Settle- 
ment at all. It is difficult for meto think that the Legislature 
would by an indirect route alter the important and long-cherished 
privileges conferred by the Permanent Settlement. 

I am not in any way impressed by the argument of the Commis- 
sioner of Income Tax that hitherto incomes from fisheries 
have been assessed to income tax act without objection. It may 
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have been but that does not make it any more legal. Neither is 
there anything to show that the incomes of these fisheries he 
referred to were taken into account in fixing what revenue had to be 
paid. 

The view which I now take is the view which has commended it- 
self to the Madras High Court. (See Chief Commissioner of Income 
Tax v. Zemindar of Singampatti, (1) and also to the Patna High Court 
(see Maharajadhiraj of Darbhanga vw. Commissioner of Income 
Tax (2). The answer I would give to the Reference of the Com- 
missioner of Income Tax is that the incomes of such ja/kars as are 
referred to in his letter of Reference are not liable to be assessed 
to income tax. i 

Page, J: Iagree. In the case of Emperor v. Probhat Chandra 
Baruak (3) I had occasion to state my views on this matter and I 
need not repeat them. In that case I had the misfortune to differ 
from my brother Rankin, but before that case was decided the Madras 
High Court in Chief Commissioner of Income Tax v. Zemindar of 
of Singampatti (1) and since it was decided, the Patna High Court 
in Maharajadhiraj of Darbhanga v. Commissioner of Income 
Tax (2) and after remand, arrived at the same conclusion as 
that which I expressed in Emperor v. Probhat Chandra Baruah 
(Supra) (3). It is highly important that questions affecting the 
liability of the subject to taxation should not remain in doubt, and 
notwithstanding the dissentient views of Rankin & Mullik JJ. it 
is satisfactory that a Full Bench of the Madras High Court, and a 
Division Bench of the High Courts at Calcutta and Patna which 
have been invited to express an opinion on this important matter 
have each now answered the question propounded in the same 
sense, and are of opinion that income derived from sources such as 
that which is the subject matter of this Reference is not assessable 
to income tax. 


D. K. R. Reference answered in the negative. 


(1) (1922) I. L. R. 45 Mad. 518. (2) (1924) I. L. Re 3 Pat. 470. 
(3) (1924) 1. L, R. 51 Cale. 504. 
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APPELLATE CIVIL. 


Before Sir William Ewart Greaves, Knight, Judge, and 
Mr, Justice M.N, Mukerji. 


MAHANTA BHAGABAN DAS, SHEBAIT OF RAGHURAM 
DEB THAKUR 


D. 
BISWESWAR NATH SHAHA AND OTHERS. * 


Tenure—Document, construction of—Some of the clauses creating raiyati 
interest—Presumption—Bengal Tenancy Act (VII of 1885), Sec. 5 (5)— 
Tenure created before the passingof the Bengal Tenancy Act and after 
1882—Transferibility—Transfer of Property _Act (IV of 1882), Sec. 6.— 
Acquiescence—Representa tion. : 

A document purporting to create a tenancy in respect of 275 bighas of 
land, though contains some clauses which are more consistent with the 
creation of a raiyati interest, such as relating to the payment of Falkar 
and to the compensation for lands to be acquired for public purposes, 
raises a presumption that the interest created is that of a tenure-holder 
until rebutted by evidence to the contrary. 

A was a putnidar. On the 24th May, 1884, B executed a Kabuliat 
in favour of A by which a sarasari jama was created in respect of 375 
bighas of land. Out of these 275 bighas 160 bighas was cultivated land 
for which a rental of Rs. 74 was fixed, the remaining 1:5 bighas were 
waste land for which no rent was assessed and it was provided in the 
document that the rent would be assessed therefor when the land would 
be brought under cultivation. On the rst December 1888 B sold the 
tenancy in respect of the 160 Bighas toC, who was recognised by A asa 
transferee in respect of the said 160 bighas and he thereafter sold to the 
plaintifi’s father D the said tenancy by a conveyance dated the 4th May, 1894. 
On the 16th February 1895, D got a conveyance from B in respect of 
the remaining 115 Bighas. D however was not recognized by A who went on 
instituting suits for rent against the heirs of C and D satisfied the decrees 
so obtained by depositing the decretal amounts in Court. On the 2oth 
September 1910 A obtained a decree for arrears of rent against the heirs 
of C for a certain period and in execution of that decree he purchased the 
tenaricy interest onthe 2oth January, 1911 and took possession on the 28th 
January, 1911. In July 191: the name of A was recorded in the settle- 
ment proceedings as holder of the tenancy-interest. Ona suit for a declaration 
of the *plaintiff’s title to and for recovery of possession : 

Held, on the construction of the Aabuliat, that the interest created was 


that of a tenure-holder. 


*Appeal from Appellate Decree No. 222 of 1924, against the decree of 
K. C. Nag. Esq, District Judge of Birbhum, dated the 24th September, 10923, 
modifying that of Babu Jnanendra Mohan Das, Subordinate Judge of Birbhum, 
dated the 29th June, 1933. 


Vor. XLIV.] PIGH COURT. 


That the tenure was transferable under sectioñ Ó of the Transfer of 
Property Act? Hiramoti v. Annoda (1) distinguished. 

That there was no question of acquiescence or of allowing somebody else 
to represent the transferee in the Sherista of the landlord: Ali Mahamud 
v. Affabuddin Bhuya (2) explained. 

Whether there had been representation in the sherista of the landlord 
or not, was a question of fact, and the mere fact that the transferee 
refrained from instituting a suit for a declaration to get his name recorded in the 
Sherista could not be taken as an acquiescence on his part or allowing of the 
transferor to represent him in the Sherista: Chamatkari v. Triguna 3). 


Appeal by the Defendant. 

Suit for declaration. 

Mr. Gunada Charan Sen and Babu Prasania Bhusan Gupta 
for the Appellants. 

Babu Radhika Ranjan Guha fo the Respondents. 

The judgments of the Court were as follows : 

Mukerji, J : The facts which led to this litigation are these. 
The defendant No. r is the putnidar. On the 24th May 1884 one 
Kalu Majhi executed in favour of the defendant No. r a kabuliat 
by which a Sarasari Jama was sought to be created in respect of 
275 bighas of land. Out of these 275 bighas 160 bighas was culti- 
vated land for which a rental of Rs. 74 was fixed. The remaining 
115 bighas were waste land for which no rent was assessed and it 
was provided in the document that the rent would be assessed there- 
for when the land would be brought under cultivation. On the rst 
December 1888 Kalu sold this tenancy in respect of the 160 bighas 
to one Bishu Majhi and one Kanai Dhangor. Bishu and Kanai 
were recognized by the defendant No. 1 as transferees in respect 
of the said 160 bighas and they thereafter sold to the plaintiffs 
father Giridhari the said tenancy by a conveyance dated the 4th May 
1894. Onthe 16th February 1895 Giridhari got a conveyance from 
Kalu in respect of the remaining 115 bighas. Giridhari however 
was not recognized by the defendant No. 1 who went on instituting 
suits for rent against the heirs of Bishu and Kanai, and Giridhari 
appears to have satisfied the decrees so obtained by depositing the 
decretal amounts in Court. On the zoth September rg!o the 
defendant No 1 obtained a decree for arrears. of rent against the 
heirs of Bishu and Kanai for a certain period and in execution 
of that decree he purchased the tenancy interest on the zoth Janu- 
ary 1911 and took possession of the tenancy on the 28th January 
1911. The plaintiffs who are two out of the three sons of Giridhari 


(1) (1908) 7 C. L. J. 553. . (2) (z935) 20 C. W. N. 355. 
(3) (1913) 17 C. W. N. 83, 
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applied for setting aside the sale also made an application resisting 
the delivery of possession to the decree-holder defen@ant No. r. 
Those proceedings ended in favour of the defendant No. 1 on the 
the 5th January 1914. In the meantime thatis to say in July, 
rg1i1 the name of the defendant No. 1 was recorded in the settle- 
ment proceedings as holder of this tenancy interest. The plaintiffs 
thereafter instituted the present suit out of which this appeal arises 
for declaration of their title to and for recovery of possession of 
$rd share of the suit land. The third son of Giridhari was imple- 
aded in the suit as defendant No. ro. The defendants 2 and 3 are 
the sons of Bishu, defendant No. 4 the sonof Kanai and defen- 
dants 5 to Io are the purchasers of the interest of the said defen- 
dant No. 10. The suit has been decreed by the Courts below though 
upon different grounds. The learned Munsiff held that the tenancy 
created by the document of the 24th May 1884 was a permanent 
tenure which was transferable and that therefore the decree ob- 
tained by defendant No. 1 against the sons of Bishu and Kanai and 
the sale held in pursuance of that decree were not binding on the 
plaintiffs. On appeal the learned District Judge held that the 
tenure was not a permanent one but it was transferable and accor- 
dingly the plaintiffs were not bound by the decree and the sale to 
which I have referred. The defendant No. 1 has thereupon pre- 
ferred this appeal. 

Three grounds have been urged on behalf of the defendant No. 1 
in this appeal. The first ground is to the effect that upon a proper 
construction of the kabuliat of the 24th May 1884 it should have 
been held that the interest created thereby was not a tenure but a 
raiyati holding. The kabuliat in question has been placed before us 
and the terms of the document have been brought to our notice and 
it has been urged that having regard to certain provisions in the 
document to which I shall presently refer it was the intention of the 
parties that an occupancy raiyati holding and not a tenure was to be 
created thereby. The document recited that it was a Savasa7i kabu- 
liat, and Kalu the executant of the document is described therein as 
being a person whose occupation: was cultivation. The document 
further provided that if any pażit land in addition to the land which 
had already been brought under cultivation was cultivated, rent 
would have to be paid therefor separately. It went on to state 
that if any market, 4a¢ & were established on the land the landlord 
would be entitled to make settlements about them separately, and if 
any portion of the land was acquired for public purposes the land- 
lord would get the price therefor. It further provided that the 
tenant would enjoy the fruits of the trees on the land paying falkar 
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and would be liable to pay further compensation if he did damage 
to the trees'&. It further stated that if the entire rent for any parti- 
cular years was not paid by the end of the year and at the time 
of the Chaitra kist the landlord would be entitled to make a fresh 
settlement of the jama. It stated also that the tenancy that ‘was 
created was to be heritable. No period was fixed for the lease and the 
amount of rent fixed was as I have stated Rs. 74 for 160 bighas and 
it was stipulated that when fresh land would be cultivated assess- 
ment of rent would be made in respect of the same. Some of the 
clauses contained in this document no doubt are clauses which 
would be more consistent with the creation of a raiyati interest than 
with the creation of a tenure ; for instance the clause relating to the 
payment of fa/kaz, the clause relating to the compensation for lands 
to be acquired for public purposes and so on. But it is not unusual 
to find such clauses even in documents which are expressly executed 
for the purpose of creating the interest of a tenure-holder. The 
document purported to create a tenancy in respect of 275 bighas 
of land. That itself raises a presumption that the interest created 
was that of a tenure-holder and that presumption continues until it 
is rebutted by evidence to the contrary. The learned District Judge 
has referred to certain other facts and circumstances in his jugdment 
and upon which he has relied for coming to the conclusion that the 
interest created was that ofa tenure-holder and not ofa raiyat. 
These facts are that Kalu himself held a few bighas out of 275 bighas 
of land and the rest was in the possession of other tenants. He 
has referred to a number of documents from which he has inferred 
that Kalu had tenants under him with regard to a portion of this 
land. He has referred to certain rent decrees obtained by Kalu 
against his under-tenants. He has referred also to the fact that 
Bishu and Kanai used to live at a distance of 14 or 16 miles from 
the place where the lands are situate and that therefore they could 
not have themselves cultivated the land. The document apart 
from the attending circumstances may perhaps be equally consistent 
with the theory that an occupancy holding was being created unless 
reliance was placed upon the presumption which arises by reason 
of the area being 275 bighas. But these circumstances to whieh the 
learned Judge has referred may legitimately be referred to for the 
purpose of arriving at a definite conclusion, and I am of opinion that 
the learned Judge upon a consideration of all these facts and cir- 
cumstances was right in holding that the interest created was that 
of a tenure-holder and not that of a raiyat. The appellant contends 
in the first place that the fact that notwithstanding the transfer suits 


437 


e CIVIL. 
1926. 
we 
Mahanta Bhagaban 
Das 
v. 
Bisweswar Nath 


Shaha. 
Mukerji, F 





A ET s.’ L: $ . a tO ‘ HE 
430° THE CALCUTTA LAW j OURNAL. (Von. XLIV. 


Civits * for realization of rent were being instituted against the original ten- 


Brenana 





1926." ants Bishu and Kanai who had been recognized by him, and the fact 
Mahana phase that in the record the name of the appellant was entered as the 
Das ` holder of these lands, should be taken into consideration and from 
TRA Nath these facts it should be held that the presumption which arises under 
Shaha. section 5 of the Bengal Tenancy Act has been rebutted. It should 
Mukerji, F. be remembered however that according to the plaintiffs case the 


mainie Sei 


entry was made without any notice to them and the fact that the 
transfer was not recognized by the defendant cannot be taken to be 
a fact in his favour in the present suit, | | 

The ‘second contention urged on behalf of the appellant is that 
ifthe tenure was not a permanent one then the ouns is on the 
plaintiffs to prove that it was transferable. In support of this con- 
tention reference has been made in the first place to the provisions 
of section rr of the Bengal Tenancy Act, which states that every 
permanent tenure shall subject to the provisions of this Act 
be capable of being transferred and bequeathed in the ‘same 
manner and to the same extent as other immoveable property. 
The appellants’ argument is that because there is no provision 
` in the Bengal Tenancy Act tothe effect that a non-permanent 
tenure- would be transférable, whereas there is a clear provision 
that a permanent tenure is transferable it should be held that 
the person who alleges that a non-permanent tenure is transfer- 
able must prove it; and in support of this contention reliance 
has also been placed upon a passage to be found in the judgment 
of this- Court in the case of Hivamott Dassya v. Annoda Prosad 
Ghosh (1). The passage runs thus :— “It is noticeable that 
section 11 of the Bengal Tenancy Act enacts that every permanent 
tenure ‘shall subject to the provisions of the Act be capable of 
being transferred. Nothing however is said about non-perma- 
nent ‘tenures. If it had been also intended to make them 
transferable we might have expected the Legislature to have said 
so.” The case in7 C. L. J: 553 wasa casein which the ques- 
tion arose aS tothe transferability or otherwise of a non-perma- 
nent tenure which had been created before the passing of the 
Transfer of Property Act. The learned Judges first of all held 
that the tenancy havingibeen created before the Transfer of Pro- 
perty Act came into'operation the said Act was not applicable to the 
case, and thereafter they made the observations to which I 
have referred. ‘These observations are in the nature of an odtter 
dictum and with great respect to, the learned Judges who made 


(1) (1968) 7 C: L. È 553. 


Vou. XLIV.] AIGH COURT. — 


them Iam of opinion that even if they are correct they can- 
not be saitl to apply to a case like the present where admittedly 
upon the pleadings of the parties the tenancy was created after 
the passing of the Transfer of Property Act and before the Ben- 
gal Tenancy Act came into operation. In the present case it 
should be remembered that the tenancy was created by a 
Rabultat of the 24th May 1884. An attempt was made here 
on behalf of the appellant to show that the tenancy existed from 
before 1882. But that was not the position that was taken by 
him in any of the Courts below, and I am of opinion that he 
should not be allowed to take up that position at so late a stage 
of the case, If the tenancy was created after the Transfer of Pro- 
perty Act came into operation and before the Bengal Tenancy Act 
came into existence then under section 6 of the Transfer of Property 
Act the tenancy would be transferable if in point of fact there 
is no provision either in that Act orin any other Act restricting 
the transfer thereof. Section 117 of the Transfer of Property Act 
provides only that the operation of the Chapter in which that 
section occurs does not extend to leases for agricultural pur- 
poses. Section6of the Transfer of Property Act lays down 
that property of any kind may be transferred except as other- 
wise provided by that Act or by any other law for the time being in 
force, and clause (i) of that section says that “ nothing in this 
section shall be deemed to authorize a tenant having untrans- 
ferable right of occupancy, the farmer of an estate in respect of 
which default has been made in paying revenue or the lessee of an 
estate under the management of a Court of Wards to assign his 
interest as such tenant, farmer or lessee.” It is clear from this 
that unless there is some special provision in the Bengal 
Tenancy Act or in some other Act which prohibits the transfer 
of a non-permanent tenure the general provisions contained in 
section 6 as to the transferability of tenures will hold good. In 
the present case I am of opinion that it having been found that 
the interest created by the document of 1884 was a non-perma- 
nent tenure, the said tenancy is a transferable one, The. next 
argument of the appellant is to the effect that as the plaintiffs had 
allowed themselves to be represented in the’ Sherista of defendant 
No, 1 through Bishu and Kanai it was not open to them to allege 
that they are not bound by the;decree and the sale to which I have 
referred. Reliance has been placed in support of this argument 
upon the principle contained in section 41 of the Transfer of Pro- 
perty Act. That principle however relates to a case where ong 
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Civi. stands by and acquiesces in something that is being done-by ano- 

1926. ther, and ifin consequence of such acquiescence some injury is 

M alaala Bhewabian caused to some third party, itis provided by that section that it is 
& Das not open to the person so acquiescing to say that what was done 

- Bieweswar Nath © DY that other person was not authorized by him. Reference has 
Shaha - been made to certain decisions of this Court as supporting this 
Mukerji, F. contention of the appellant. The case which is most relied upon 
— ` for the purposes of this contention is that of A# -Makamud y. 


Aftabuddin Bhuya (1). It will be seen that in that case there was 
a finding by the: Subordinate Judge to the effect that a certain 
tenant and his heir had “allowed” another person to represent 
' them as tenants in the Sherista of the landlord. In the present 
case it cannot be said for a moment that the plaintiff or Giridhari 
the transferee ever allowed their vendors to represent them in 
the Sherista of the landlord. Suits for rent were being instituted 
‘against the said vendors inspite of the fact of the said transfer 
and decretal amounts were being deposited by the  transferes 
‘when the decrees were obtained. There is no question of acquie- 
scence or of allowing somebody else to represent the transferee in 
‘the Sherista of the landlord in the ‘present case. As has been 
observed ina decision of this Court in the case of Chamatkari 
- Dasi-y. Triguna Nath Sardar (2) the question whether there 
has been such representation or not is a question of fact, and the 
mere fact that the transferee refrained from instituting *a suit for 
`a declaration to get his name recorded in the defendants’ Sherista 
which seems to be the only course left to the transferee to adopt in 
the circumstances of this case cannot be taken as an acquies- 
sence on his part or allowing of the transferors to represent 
‘him in the landlord’s Sherista. I am therefore of opinion that 
the principle to which reference has been made in connection with 
‘this contention bas no application to the facts of this case. 
These are all the contentions that have been urged on behalf 
of the appellant. As they fail the appeal must be dismissed 
with costs. i 


Greaves, J: I agree. 
A, TM. Appeal dismissed. 


(1) (1915) 20 C. W. N. 355- (2) (1913) 17 C. W. N. 833. 
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maps of thg commissioners were to be made part of the decree. A 
decree was drawn up in accordance with the direction of the Subor- 
dinate Judge and it was signed by the Subordinate Judge on the 31st 
July 1916. We are informed that from that date the defendants went 
on paying the rent fixed by the Subordinate Judge at the rate of 
Rs, 129-2-0 to the plaintiff. Then about 314 years subsequent to the 
judgment of the Subordinate Judge on the roth January 1920 the 
plaintiff put in an application for amendment of the decree purpor- 
ting to make the application under sections 151 and-152 of the Civil 


Procedure Code. The Subordinate Judge then in office thereupon | 


called fora report from his clerk who was in charge of the duty of 
preparing decrees. The clerk made two reports stating that the 
commissioners had made certain errors, and that is the matter 
which we shall have to consider. In the opinion of the clerk the 
error that the commissioners had made in their report, which had 
subsequently been acted upon by the Subordinate Judge in his judg- 
ment, was that they had put down the rent realisable with regard 


to certain properties according to the record of rights prepared with 


regard to those properties. But in setting down the rent realisable 
for those properties they had madea mistake. The plea of the. 


defendants was that the commissioners did not set down the rent. 


according to what was recorded in the record of rights. Their plea. 
was that the plaintiff himself had submitted to the commissioners 
a Khatian showing what were the actual realizations of the different 
mehals and of various other properties in question and the commis- 
sioners had either adopted the rents as given in those, Khatians or 
they came to their own conclusion as to the rents which should be 
considered payable with regard to certain properties. This last has 


reference to the question as to the amount of rent payable for lands _ 


for which rent in kind is actually realised. The Subordinate Judge 
who, it may be stated in passing, was a different Subordinate Judge 
from the Subordinate Judge who passed judgment in the case, held 
‘that the commissioners were the agents of the Court and that he 
had the power to correct those mistakes. Hecame to the conclu- 
sion that there were the mistakes as pointed out by the clerk whom 
he asked to make a report. Apparently, the clerk prepared his 
report from the schedule attached to the petition filed by the plain- 
tiff for amendment of the decree because in one instance 
we find that a certain error appeared in the same. 
shape in the petition as in the report of the clerk. How- 
ever that may be, the order was made by the Subordinate 
Judge that the decree should be amended as reported by the 
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clerk. The report of the clerk in the first instance was that the 
amount which the Subordinate Judge had decreed to be payable 
as rent by the defendants to the plaintiff should be increased from 
Rs. 129-2-0 to Rs. 346-136. Then the clerk made a further report 
and in that report he stated that the amount should be increased 
further and in place of Rs. 129-2-0 as decreed by the Subordinate 
Judge the amount should be Rs. 372. From this order of the 
Subordinate Judge accepting the report of the clerk the defendants 
moved this Court and some of our difficulties have been caused by 
the attitude the parties took at the hearing of the Rule in this 
Court. One should have thought that the defendants might have 
taken the plea that the judgment of the Subordinate Judge was not 
based upon any arithmetical or clerical error, and the decree was 
in accordance with the judgment. If there was any mistake in the . 
judgment it could only be amended by way of review or appeal. 

But unfortunately, it seems, for certain unexplained reason, that. 
was not the attitude that was taken on behalf of the defendants. 

It seems, on the other hand, their case also was that there had been 
some errors in calculating the price of paddy and rice agreed upon. 
by the parties. Butitis apparent that the contention of the defen- 

dants was that the commissioners proceeded upon the Khatian and 

that of the plaintiff was that they did so upon the settlement record. 

The order of this Court was, as we understand it, that if there was 

any clerical error in the decree that might be amended and if it 

was more than a clerical error that was nota question of amend- 

ment of the decree. Whatever that may be, by the ordering portion 

of the judgmént the case was sent down to the lower Court for - 
the purpose of considering whether the report of the commissioners 

and the partition proceedings were based upon the settlement re- 

cord, or upon the Khatian agreed to between the parties and then- 
to dispose of the application according to law. The case went back. 
accordingly to the lower Court and the matter was heard by a- 
third Subordinate Judge Mr. Rajendra Lal Sadhu, and judgment ' 
delivered -on the 22nd Febtuary. 1922. It must be here stated that 
no amendment of the decree was actually made under the previous 
orderof the Subordinate Judge dated the 6th of December .1920. 
Before the third Subordinate Judge oral evidence was adduced by 
both parties as to how the commissioners proceeded to make their 
report whether basing it upon the record of rights or upon the 
Khatian as presented before them by the plaintiff. The Subordinate 
Judge says that it was not safe to decide the question on the oral 
evidence, but there were materials on the record to come toa 


- 
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-correct conclusion. Here it must be stated that one of the commis- 
sioners who was originally a pleader for the plaintiff was dead at 
the time. The other commissioner who was a pleader for the 
defendants was alive and the regrettable thing is this, that he con- 
sidered that it was not inconsistent with his position which he 
took as a commissioner to appear for the defendants as a pleader 
at the hearing of the matter before the Subordinate Judge. If 
evidence was admissible at all as regards the procedure adopted 
by the commissioners he would be a witness and the best witness 
with regard to the matter. But most unfortunately the pleader did 
not realise his position that he had acted in the matter ina quasi- 
judicial character, and he could not properly act as an advocate in 
the case. But however it seems that the Subordinate Judge himself 
did not point out the impropriety of the conduct of the pleader 
and he allowed him to appear asa pleader in the case, and that 
gentleman pointed out to the Subordinate Judge that long before 
the hearing in one of the reports by the two commissioners they 
had stated that they did not remember a certain matter as to what 


procedure they had adopted, and it was not likely that’ he would 


remember anything as to what was done in rg16, at the time when 
the matter was taken up before the Subordinate Judge in 1922. 
The learned advocate for the appellants asked us to call that gentle- 
man as a witness before us; even if we were inclined to do so it 
would be useless, as what he did not remember in 1922 he could 
not possibly remember in 1926, and it would not be reasonable to 
ask him to remember things which happened ten years ago. That 
however is not a matter we need consider now. 

The next thing is that the Subordinate Judge on certain grounds 
held that the commissioners proceeded upon the record of rights. 
The first observation that we must make with regard to the proce- 
dure adopted in this case is that we cannot approve of the procedure 
that evidence should be taken as regards the question as to the 
matter on which a Court of law based its judgment in order to con- 
sider whether there is any arithmetical or clerical ' error in the 
judgment, apart from what is contained in the judgment itself. Here 
it must be stated that it does not appear either in the report of 
the commissioners or inthe judgment of the Subordinate Judge 
of June 1916 that the rent roll was given in accordance with what 
was recorded in the record of rights. It is contended by the appel- 
lants that Mr. Sadhu was in error in holding that the commissioners 
took the rents from the record of rights. The Subordinate Judge at 
page 385 of his judgment takes one item, No. 426, and says that the 
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rent according to the Khatian (Ex. A. 15) was given at Rg. 176-9-4. 
But according to Ex. A(1g) the total rent of that item is Rs, 160-14 
which isin accordance with the record-of-rights and the commis- 
sioners took that amount fromthe record. Itis argued by the 
learned advocate for the appellants that the Subordinate. Judge is 
in etrorin coming to bis conclusion on that basis. It is pointed 
Gut to us that in Ex. A(rs) at pages 17 to 20 of the second part of 
the paper-book, in the remarks column it was stated that the 


tenure lies within five villages, Sathikhola, Guakhola, Majhgram, 


Paschim Cheramuddi and Goalkhati. The rent according to Khatian 
is Rs. 176-9-4 and according to the record-of-rights (given in column 


6 of the paper) Rs. 160-r5-0. At page 3o of the same book in 
‘Ex. A (19) the rent is shown as distributed in different items in 


different villages, that is, Kalidasia, Sathikhola, Majhgram, Guakhola 
and Paschim Cheramuddi. Adding the items the total rent amounts 
to Rs. 160-14-10. In the remarks column it is stated that this 
propetty lies within Mouza Cheramuddi, Goalkathi and others. 
Goalkathi it will be remembered is also mentioned in Ex. A(r5). 
In Ex. A(19) rent payable for part of the tenure with regard to 
Mouzah Goalkathi has not been taken into account because that 
Mouza was allotted to the defendants. It cannot therefore be said 
that in dealing with the tenure No. 426 the commissioners took 
into account the rent as given in the record-of-rights and not as 


‘given inthe Khatian. It has also been shown to us by taking 
another item from Ex, A(17), No. 435, that the commissioners 


did not take into account the rent as given in the record-of-rights. 
At page 17 of part II of the paper-book, the rent of that property 
according to the Khatian was taken as Rs. 54-8-0. According to the 
record-of-rights it was Rs. 44-8-9, and it will be seen by reference 
to page 34 of the same part that the rent was shown in the last 
column to be Rs. 4-8-6, that is the amount as was stated in the 
Khatian ; and this figure was taken as the figure for the rent which 
was to be divided, in proportion as will be seen by reference to 
pages 30 and 34 of part II of the paper-book and to page 52 of 
part I. We accept the contention of the appellants as 
corrects 

The Subordinate Judge has next stated that from the report it 
appears that the commissioners referred tothe Dags and areas of 
the settlement records. Thatis no doubt true. But that does not 
establish that the rent was also taken from the settlement record. 
It seems to us tobe reasonable that when the plaintiff himself 
prepared and produced certain papers from his own office showing 
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the 22nd February 1922, there was; another application before a 
fourth Subordinate Judge and his decision is dated thé roth of 
April 1923. The application before him was by both the parties. 
Defendants, of course, wanted to get rid of the effect of the deci- 
sion of Mr. Sadhu ‘and the plaintiff wanted something more and 
by the decision of Mr. Upendra Nath Biswas in 1923 the plaintiff 
got something more, because there was some inconsistency in the ` 
judgment of Mr. Sadhu under which he directed that the rent 
payable by the defendants to the plaintiff which was fixed by the 
original judgment to be Rs. 129-2-0 should be increased to 
Rs. 252-r1-8, while at the end of his judgment he said that the 
decree should be amended as indicated in the report of the execu- 
tion clerk which was’ made in 1920. Mr. Biswas by his order 
corrected this anomaly agreeing with the rest ofthe judgment of 
Mr. Sadhu, and increased the amount .of rent payable to the 
defendants to Rs. 372. The plaintiff appeals from the decree as 
amended by that order. The intermediate orders of the other 
Subordinate Judges were not given effect to but the decree was 
amended on the 24th March 1925 under the orders of Mr. Biswas. 
In our opinion the grounds on which the Subordinate Judges other 
than the Subordinate Judge who delivered judgment in the suit . 
held that there was an error in the decree cannot be sustained. 
The view taken by them that the commissioners had distributed 
the irent of the tenures with reference to the record-of-rights is 
baseless. Moreover the report of the commissioners was considered 
and modified as regards the amount of rent payable by the defen- 
dants, by the Subordinate Judge in his judgment of June 1916. 
There was no arithmetical or clerical error in the judgment of the 
Subordinate Judge which might have been corrected under section 
rsr or 152 of the Civil Procedure Code. If there was any error, 
that error ought to have been corrected on appeal ; or if there was 
any error apparent on the face of the record there might have been 
an application for review of judgment under order 47, rule 1 of the 
Civil Procedure Code. The Subordinate Judge after consideration 
of the facts came to the conclusion that the rent payable by the 
defendants was Rs. r29-2-0. The decree as originally drawn up was 
quite in accordance with the judgment and there was nothing wrong 
init. Without the judgment being amended or set aside that 
decree could not have been amended or set aside by an indirect 
attack. On behalf of the respondent it was urged that we might 
amend the judgment under those sections of the Civil Procedure 
Code because some wrong has beén done to his client. There is 
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nothing in the judgment which comes within the purview of 
section 151 %or 152 of the Civil Procedure Code. The proper 
remedy, as already indicated, was by way of review or appeal 
against that judgment if there was anything wrong in it. 

The result, therefore, is that this appeal is allowed and the 
decree as amended must be set aside and it should be brought in 
accordance with the judgment delivered on the 27th June 1916. 
The only alteration that seems necessary to be made is that those 
lines which have been struck off in the decree as originally framed 
in red ink should be restored and it must be set forth that the 
defendants would be liable to pay Rs. x2ọ9-2"o as rent to the 
plaintiff. 

The appellants are entitled to their costs in this Court and in 


the lower Court. We assess the hearing fee at five hundred 
rupees. 


A. T. M. Appeal allowed. 


Before Sir Hugh Walmsley, Knight, Judge, and 
Mr. Justice D. N. Chakravarit. 


RAM RANJAN ROY AND OTHERS 
Pe 
JAYANTI LAL PATRA AND OTHERS.* 


Eviction—Title paramount—Actual physical ouster—Evidence Act (lof 1872), 
Sec. 92—Oral evidence—Discharge of debt—Varying or adding to terms. 


Actual physical ouster by a title paramount is not necessary to prove eviction ; 
there must be clear proof of title of the person claiming paramount title and conse- 
quently proof of absence of title of the lessor. 


` Evidence of facts and agreement going to contradict, vary or add to the terms 
of an instrument in writing is inadmissible. But the evidence proving a discharge 
of the debt, not being varying or adding to the terms, is not excluded by section 
92 of the Evidence Act : Mahim v. Ram Dayal (1) t 


+ 


i * Appeal from Appellate Decree No. 2640 of 1923, against the decree of P. E. 
Cammiade Esg. District Judge of Burdwan, dated the 28th June, 1923, affirming 
that of Babu Hem Kumar Neogi, Subordinate Judge of Asansole, dated the 7th 
February 1922. 

(1) (1925) 42 C. L. J. 582 (583) ; 30 C. W. N. 371. 
+See Ramlal v. Gobinda (1900) 4 C. W. N. 304 and Sak Lal Chand v. 
Indrajit (1900) 4 C. W. N. 485 P. C. ; I? L. R. 22 All. 370 P. C.—Rep. 
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Appeal by the Plaintiffs. 
Suit on mortgage bond. 
The material facts appear from the judgment, 
Babu Nakuleswar Mukerji for the Appellants, 


Babus Nagendra Nath Ghose and Gopendra Krishna Banerji 
for the Respondents, 
C. A. V 


. The judgments of the Court were as follows : 


Chakravarti, J: This is an appeal by the plaintiffs and arises 
out of a suit for the enforcement of a registered mortgage bond. 
The suit was dismissed by both the Courts below and hence this 
appeal by the plaintiffs. 

‘The facts shortly stated are these: The defendant and his 
two brothers are Khiraji Brahmottardars. of a fractional share in 
Mouzahs Kamalpur and Metheni. The first plaintiff andi one 
Reghunath Laik, the predecessor-in-interest of the other plaintiffs, 
took ,a prospecting lease from the defendant and his two brothers 
of their underground rights in the lands of the two mouzahs. Simul- 
taneously, they advanced a sum of Rs. rooo to each of the three 
brothers, taking from each of them a mortgage as security for the 
loan. The prospecting lease originally éxecuted was not registered 
for some reason or other, and a fresh one was drawn up on the r2th 
of Bhadra and was registered. The prospecting lease that was regis- 
tered admittedly contains the provisions of the one that was not 
registered, and which the plaintiffs have failed to produce even 
though cited to do so. One of the provisions of the lease is that 
the three ‘brothers shall receive a sum of Rs. 3000 as bonus in the 
event of the prospecting lease being converted into a mining lease. 
Other provisions material to the present case are firstly that the 
term of the prospecting lease shall be three years, and that unless 
the lessees surrender their rights under the lease within the above 
period they shall be entitled to obtain from the lessors a duly 
executed mining lease, or treat the a ape lease as a mining 


lease. 

. The plaintiffs’ case is that the money due under the mortgage 
bond i is due and therefore pray recovery thereof by enforcing - the 
mortgage bond. 

The defence of the defendant No. 1 was that the mortgage bond 
was executed for the money which was payable as-Selami for the 
mining lease and’ that after the expiration of 3 years, the plaintiffs 


r- their election tọ. treat ‘the Amal-namah as a tease and gaye 
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a discharge for the debt due under- the mortgage bond. The defen- 
dants 2 to 5 were found as puisne- mortgagees but they claimed to be 
prior mortgagees. 

Both the Courts below have found for the defendants ana dis- 
‘missed the suit. Hence this appeal by the plaintiffs, ` 

The following points were urged by the learned vakil for the 
appellants. . 


Firstly, that oral evidence and the evidence furnished by the — 


letter Ex. A 3 were inadmissible under the provisions of sections 
gr and 92 of the Evidence Act. 

Secondly, that the lease contemplated by the Amalnamah was 
not accepted by the plaintiffs in the exercise of their option provi- 
ded in the Amalnamah. i l 

Thirdly, that assuming that there was a lease, it became ín- 
operative, because the defendants had no title to the demised 
land and also because the plaintiffs were evicted by: title 
paramount. 

I propose to deal with all the points together. The mortgage 
bond and the Amalnamah formed part of one and the same 
transaction. The sum of Rs. 3000 which formed the consideration 
for the three mortgages was the exact sum which would be payable 
by the plaintiffs as Selami to the defendant No.1 and his two 
brothers. The Amalnamah gave an option to the lessees to make an 
election within one year after the expiration of three years which 


was fixed as the period for prospecting for coalin the land, until- 


the lessors made their election to treat the transaction asa lease, 
the Selami to be paid under the lease did not become payable 
to the mortgagors. The question. which then arises is, did the 
plaintiffs either surrender the lease or elect to treat it as a comple- 
ted transaction. On this point the learned District Judge finds 
“the plaintiffs admittedly did not surrender their rights to the 
defendants as laid down in the prospecting lease ; and the letter 
Ex. A3 written by Raghunath Laik on behalf of the plaintiffs 
proves that the plaintiffs elected to treat the prospecting lease asa 
mining lease according to the terms of the prospecting lease”. 
Under the terms of the Amalnamah, the plaintiffs had the right to 
treat the Amalnamah asa lease and when they elected to do so, 
the Selami for the lease became payable to the defendant and kis 
co-sharers. 

The learned vakil for the appellants contended that the acter: 
dant No. 1 was not entitled to claim the Selami, because he had no 
rights to the thinerals of the Mouzahs and the lease became ‘inope- 
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rative on account of the eviction of the lessees by title paramount 


‘Claimed by the Pachete Raj. On these points the learned District 


Judge finds as follows :— “As regards the defendants’ lack of title to 
the minerals the plaintiffs have nothing to say except that the 
defendants’ zemindars the Pachete estate, have obtained a decree 
against certain other Khiraj Brahmottardars of certain other Mouzahs 
declaring that the underground rights belong to the Pachete estate. 
As the learned Court below has said that decree does not prove 
that the defendants have no mineral rightsim his two Mouzahs. 
There has been no ouster by the landlord; and the plaintiffs, as 
tenants who were inducted into possession by the defendant are 
estopped from denying the latter’s title”. 

I agree with the findings of the learned District Judge. The 


plaintiffs were put in possession of the Mouzahs and then after 


satisfying themselves that there was workable coal in the villages 
and after three years, deliberately exercised their option given by the 
Amalnama. It is true actual physical ouster by a title paramount 
is ngt necessary to prove eviction, but there ‘must be clear proof of 
title of the person claiming paramount title and consequently proof 
of absence of title of the lessors. In the circumstan‘es of this case 


there is nothing which amounts to eviction by title paramount. 


Then as to the question of discharge of the mortgage bond, the 


learned District Judge says as follows :—“*The fact that when the 


mortgage was executed, the parties entered into a simultaneous 


- oral agreement that on the lessees acquisition of full mining rights 


the mortgage debt should stand cancelled cannot be doubted. The 
defendant has deposed to this ; and the facts and circumstances of 
the case corroborate his statement. To begin with, the amount 


-advanced to the defendant was exactly the amount of his share of 


the bonus. The interest stipulated for is so low that one is led to 
believe that the transaction was not a money lending transaction. 
The debt was made repayable by Chaitra 1317, that is to say, 
after the expiry of over four years, within which period the prospect- 
ing lease was to have matured into a full mining lease. Lastly in 
Raghunath Laik’s letters Ex. A 3 we have a clear admission that the 
debt is satisfied by the lessees’ acquisition of full mining rights in 
the land”. l 

The learned vakil for the appellants argued that this finding by 
the learned District Judge was based upon evidence which was not 
admissible under section 92 of the Indian Evidence Act, unless 
such evidence is admissible ugder the proviso of that section. 
‘His contention was based upon the ground that the oral evidence 
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and the evidence furnished by the letters Ex. A 3 on which the 
finding of the learned District Judge is based were intended to vary 
and to add to the terms of the bond, 3 

It is unnecessary to discuss the authorities which lay down that 
evidence of facts and agreement which go to contradict, vary or add 
to the terms of an instrument in writing is inadmissible. This 
cannot be doubted but here the evidence was adduced to prove a 
discharge of the debt but not to vary or add to the terms of the 
bond. Such evidence is not excluded by section 92 of the Evidence 
Act and therefore the saving clauses of section gz need not be 


invoked. In support of this view I shall content myself by quoting. 


the view expressed by Mr. Justice B. B. Ghose in the recent case of 
Mohim Chandra Dey v. Ram Dayal Dutia(1):“A mortgage is dis- 
charged either by the payment of the full amount of the debt or by 
release of the debt itself. It has never been doubted that a discharge 
of the debt by payment may be proved by oral evidence. I do not 
think that this can be called an agreement * * * Such a transaction 


does not fall within proviso (4) to section 92 of the Evidence Act 


and I do not think oral evidence of it is excluded by that proviso”. 
In the present case all that the oral evidence and the letters prove 
is that the plaintiffs signified their election to treat the Amalnamah 
as a lease and also thatthe Selami which was then payable to the 


defendant No. ı was accepted in full satisfaction of the mortgage” 


debt. This evidence therefore did not contradict vary or add to the 
terms of the mortgage bond but went to establish that the plaintiffs 
gavea full discharge of the debt due under the bond. I think 
therefore that the Courts below were right and this appeal must be 
dismissed with costs. l 

Walmsley, J :- I agree. l 
A. T. M | . Appeal dismissed. 


(1)) (1925) 42 C. L. J. 582 (583) ; 30 C. W: N. 3714” 
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APPEAL FROM ORIGINAL CIVIL. 


Before Sir Lancelot Sanderson, Knight, Chief Justice, and 
Sir George Claus Rankin, Knight, Judge. 


RUSTOMJEE DORABJEE 


v. 


K. D. BROTHERS AND ANOTHER.” 


Insolvency—Proceedings in both Couris—Adjudication--Application for dis- 
charge in one Court—-Oficial Assignee, duty of—Prior adjudication— 
Presidency Towns Insolvency Act (III of 1909), Secs, 8, 17—‘Person agg- 
rieved’’—Appeal. 


Two insolvencies had been going on in respect of the same firm in Cal- 
cutta and in Bombay. Each Court appeared to have carried on the proceedings to 
some extent. The Calcutta High Court at the time when the Official Assignee 
presented his report upon the insolvents? application for discharge had apparently 
done a certain amount of administration. It got in a list of creditors and it got 
in apparently certain statements at to the assets in Calcutta and in Rangoon, but 
as regards the position of the Bombay business there was no information as to its 
assets ; and, it did not appear that any real attempt was made to administer any- | 
thing except such assets as were not being administered in Bombay. The appel- 
lant was a creditor in Bombay. He was a secured creditor and in the list of 
creditors which was supplied to the Official Assignee of Calcutta his name appe- 
ared. The appellant took no part in the proceedings in Calcutta but at some stage 
to have taken some part:-—tendering proof —in the proceedings in Bombay. While 
that was done he as well as other creditors were given notice of the public 
examination and of the application for discharge in the Calcutta proceedings. 
The appellant took no steps until a late stage when appeared before the learned 
judge, asked for a stay and attempted to raise the question whether double bank- 
ruptcy under the same Act should be allowed to be proved. The learned Judge 
however ordered that the discharge of the insolvents be suspended for three 
months : 

Held, (per Sanderson, C.» J.): That the order of the learned Judge in Insol- 
vency was wrong. 

That it was the duty of the Official Assignee to take steps in the first place to 
ascertain whether the property of the insolvents had vested in him or in the 
Officjal Assignee of the Bombay Court. 


That on the making of an order of adjudication, the property vested under sec- 
tion 17 of the Presidency Towns Insolvency Act in the Official Assignee and the 
property so vested could not be transferred to another Official Assignee under a 
later adjudication. The vesting depended on priority of adjudication, and steps 


#Appeal from Original Civil No. 28 of 1925, against the judgment of Mr. 
Justice Buckland, dated the 13th January, 1925. 
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should have at once been taken to annul the prior adjudication where it was 
convenient that*the estate should be administered by another jurisdiction: Ofi- 
cial Assignee of Madras v. Official Assignee of Rangoon (1). 


That the Official Assignee should have ascertained the material facts relating 
to the adjudication in Bombay and should have taken such steps as he was advised 
and obtained the directions and orders of the Court with a view to prevent the 
confusion and difficulties, which would be caused by the estate being administered 
by competing Official Assignees. 


Per Rankin, F: That whatever the merits of the particular application, it was 
necessary in the interest of the. Court and in the interest of public order to have 
this matter dealt with and to refuse to go on with the discharge. 


That it was at least an oversight on the part of the Official Assignee to allow 
this application for discharge to be presented at the time at which it was presen- 
ted. That if it could not be stopped in the office, there should have been a 
strong objection on the part of the Official Assignee against its being heard at 
all. 


Per Sanderson C. F.: That the appellant was ‘a person aggrieved” within 
the meaning of section 8 of the Presidency Towns Insolvency Act whether he had 
aright to appear before the Judge in Insolvency and consequent) y he had a right 
of appeal. 


Per Rankin, F: There is no rule that a person to be entitled to appeal must 
have been a respondent below. The test whether the appellant is a “person 
aggrieved”? for the purpose of section 8 of the Presidency Towns Insolvency Act, 
-is entirely independent of the question whether under the particular arrangement 
(which is represented by section 40 which is enlarged by Insolvency Rule 152) 
he was or was not entitled to take part in the proceedings before the Judge sitting 
in Insolvency. 

That the appellant in his capacity as a creditor taking part in the other insol~ 
vency had aright to come to the Calcutta Court and to say that the order made 
by the Calcutta Court was one which should not have been made. 

Where the appeal is against an order which merely affects the fund applicable 
for dividend in the Court of Insolvency, it is right to insist that the appellant 
should at least have tendered a proof before going to appeal about the distribution 
or the quantum of the fund. 


Appeal by the Creditor. 

The material facts appear from the judgment of Sander- 
son, C. J. 

The following order was passed by . 

Buckland, J : On the application of the debtor firm abovenamed 
adjudged insolvents on the 28th day of January 1924 and upon taking 
into consideration the report of the Official Assignee of this Court and 
Assignee of the estate and effects of the abovenamed insolvents filed 


(1) (1918) L. L. R. 42 Mad, 124, 
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. herein on the 2nd day of September last as to the said insolvents’ 
_ conduct during the proceedings under their insolvency and upon 


hearing Mr. Langford James (Mr. S. C. Bose and Mr. R. C. Ghose 
appearing with him) advocate for the said Insolvent firm, Mr. A. 
Sen advocate for Rustomjee Darabjee one of the creditors of the said 
Insolvent firm, Mr. I. P. Mukherji advocate for Rai Bahadur Bisseswar 
Lal Motilal another creditor of the said Insolvent firm and the said 
Official Assignee. And whereas it has not been proved that the said 
Insolvents have committed any offence under the Presidency Towns 
Insolvency Act III of 1909 or under sections 421 to 424 of the 
Indian Penal Code, but proof has been made of the following fact 
under sub-section 2 of section 39 of the said Presidency Towns 
Insolvency Act, namely, that the insolvents’ assets are not of a value 
equal to four annas in the rupee on the amount of their unsecured 
liabilities and the Court not being satisfied that the fact that the 
assets of the said Insolvents are not of such value has arisen from 
circumstances for which they cannot justly he held responsible. 
It is ordered that the discharge of the said Insolvent Krishna Das 
Jugmohan Dasand Brij Mohan Das be and the same is hereby 
suspended for:three months. And it is further ordered that the said 
Insolvents do before the signing of this order consent to a decree 
being passed against them in this Court inits Ordinary Original 
Civil Jurisdiction in favour of the said Official Assignee for the 
sum of Rs. 10,000 being part of the balance of the debts provable 
in Insolvency which are not satisfied at the date of this order and 
the costs of obtaining such decree and it is further ordered without 
prejudice and subject to any execution which may be issued on the 
said decree with the leave of the Court that the said sum of Rupees 
10,000 and the said costs be paid out of the future earnings or after- 
acquired property of the said insolvents and itis further ordered 
that upon the required consent being given a decree may be passed 
against the said Insolvents in this Court in its said jurisdiction for 
the said sum of Rupees 10,000 together with the costs of the said 
decree. 


Against this order, the creditor appealed. 
Mr. B. K. Ghose (with Mr. J. N. Majumdar) for the Appellant : 
The appellant is a creditor of the insolvent residing in Bombay. 


The order of adjudication against Jagamohan one of the parties was 
passed on 19-12-23 in Bombay. The order of adjudication passed by 
Calcutta High Court against two other partners was on 12-1-26. 

The High Court of Calcutta in the circumstances should not have 
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passed the order of adjudication but should have papstenres the 
petition presented i in this Court to Bombay. 

The Official Assignee of Bombay as well as the Official Assignee 
of Calcutta are proceeding with the insolvency. The prior order 
being of Bombay Court the properties of the insolvents vested in 
the Official Assignee of Bombay and the Official Assignee of Calcutta 
should not have provided with the administration of the assets of 
the insolvents. The order of discharge made on 13th January 1925 
should not have been made on the report of the Official Assignee. 
The report shows that the salutary provisions of law have not been 
complied with, no proper schedules have been filed as required 
by section 24 of the Presidency Towns Insolvency Act no public 
examination was held as required by section 27 of the Act. It was 
the duty of the Official Assignee to investigate into the matters of 
the insolvents before the application for discharge could have been 
allowed to be made by ihe insolvents. 

Referred to Official Assignee of Madras v. The Official Assignee of 
Rangoon (1). Discharge of insolvents under section 43 operates a re- 
lease. 

Mr, Langford James (with Sir B. C. Mitter for Respondents ; The 
appellant is not an aggrieved party under section 8 of the Presi- 
dency Town Insovency Act. He has not proved his debt before the 
Official Assignee of Calcutta and he has no Jocus standi, see 11 
Ch. D. 56. 

In spite of the discharge in Calcutta the insolvency in Bombay 
can be proceeded with. 

The judgments of the Court were as follows :— 

Sanderson, ©. J. :— This is an appeal by Rustomjee Dorabjee 
against an order of the learned Judge sitting in insolvency on the 
Original Side, dated the 13th January 1925. 

The order is headed as follows: “Nos. ro and 27 of 1924 Re: 
Krishna Das and Brij Mohan Das both residing and carrying on 
business in co-partnership in Bioscope films with Jug Mohan Das 
at No. 150 Lower Chitpur Road in the town of Calcutta under the 
name style and firm of K. D. and Brothers, and Ae: Messrs. K. D. 
Brothers a firm carrying on business in Cinema films and as Exhibi- 
tors of Cinema shows at No. 150 Lower Chitpur Road in the town of 
Calcutta and at the Goverdhone buildings, Charni Road in the town 
of Bombay and at Sub Pagoda Road in the town of Rangoon”, 

- The order recited that Mr. Langford James appeared for the insol- 


vent firm, Mr. A. Sen, advocate for Rustomjee Dorabjee, one of the 
- (14) (1988) I. L. R. 42 Mad. 121. 
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creditors of the insolvent frm, and another learned advocate for 
another creditor of the said firm. 

It was further recited that the insolvents’ assets were not of a 
value equal to four annas in the rupee on the amount of their un- 
secured liabilities, and it was ordered that the discharge of the said 
insolvents Krishna Das, Jugo Mohan Das and Brij Mohan Das be 
and the sameis hereby suspended for three months. And itis 
further ordered that the said insolvents do before the signing of 
this order consent to a decree being!passed against them in this 
Court in its Ordinary Original Civil Jurisdiction in favour of the said 
Official Assignee for the sum of Rs. 10,000 being part of the balance 
of the debts provable in insolvency which are not satisfied at the 
date of this order”. 

The report of the Official Assignee of Calcutta was dated the 
and September 1924. From that it appears that Jugo Mohan Das 
one of the partners of the firm was adjudicated insolvent by the 
Bombay High Court on the 19th December 1923. It appears 
further that an order of adjudication in Insolvency was made by this 
Court against Krishna Das and Brij Mohan Das two of the partners 
of the firm on their own application on the rath January 1924. 

It was stated by the learned advocate, who appeared for the 
appellant, that the members of the firm were adjudicated insolvents 
by the Bombay High Court onthe 24th January i924. The 
learned advocate who appeared for the respondents did not admit 
that date. 

It is clear from the Official Assignee’s report that that there was 
an adjudication made against the members of the firm by the Bombay 
High Court, but the Official Assignee did not state in his report 
what was the date of that order, and therefore this Court at present 
is not aware of the actual date of the adjudication order which was 
made by the Bombay High Court against the members of the 
firm. 

On the 28th January 1924 there was an order of adjudication 
made by the Calcutta High Court against the members of the firm 
of K. D. Brothers.. That adjudication order was made at the 
instance of a creditor. The two adjudications in the Calcutta High . 
Court, which were numbered 10 and 27, were consolidated and 
were dealt with by one order, as I have already mentioned, ‘on the 
13th, January 1925. 

It seems to me that the order for the conditional discharge 
dated, the 13th January 1925 must have been made upon the 
assumption that the two orders of adjudication made by the Calcutta 
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High Court had vested the assets of the members of the firm in 
the Official Assignee of Calcutta, otherwise I do not understand 
how the order of conditional discharge could have been 
made. 

The question arises whether the order of conditional discharge 
of the 13th January 1925 should have been made. 

Iam clearly of opinion that that order should not have been 
made, 

It is material to consider what would be the effect of the order 
of the 13th January 1925. 

Section 45 of the Presidency Towns Insolvency Act is the section 
which deals with the effect of an order of discharge. But before 
I deal with that section I think it advisable to refer to section 17 of 
the Act. That section provides, “onthe making of an order of 
adjudication, the property of the insolvent wherever situate shall vest 
inthe Official Assignee and shall become divisible among his 
creditors”. It is not necessary for me to read the remainder of.the 
section. 

Sub-section (1) of section 45 deals with certain debts, from which 
an order of discharge shall not release the insolvent. The first Sub- 
section is not applicable to the case, which is now under 
consideration. 

Sub-section (2) provides as follows: “Save as otherwise provi- 
ded by sub-section (x)an order of discharge shall release the 
insolvent from all debts provable in insolvency”. _ 

. The result of the order of the 13th January 1925 therefore 
would be that when the insolvents had consented to the decree 
for Rs. 10,000 in accordance with the order the discharge would 
operate at the end of the three months specified in the order and 
the members of the insolvent firm would be released from all debts 
provable in insolvency. The insolvents did consent to the above- 
mentioned decree being entered against them on the 18th of 
February 1925. 

I draw attention to the words “all debts provable in insolvency,” 
for I think the order, which is now under consideration, can 
only have been made upon the assumption that it would net affect 
the proceedings in insolvency in Bombay. One of my reasons for 
saying so is this. There is a passage atthe bottom of page 5 of 
the paper-book inthe Official Assignee’s report which runs as 
follows: “The insolvent Jug Mohan Das, who stays at Bombay, 
was examined before the Registrar-in-Insolvency under section 36. 
He has not joined in the schedules filed by his brothers of the 
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Civite ' Calcutta and Rangoon branches. The schedules of the Bombay 


ee business not having been filed, it is impossible to sayehow the 
ww position of the Bombay business stands”. 


Rustomjee Dorabjee I fail to understand how the conditional order of discharge 


K. D. Brothers. dated the 13th January 1925 could be made in view of that 
Sanderson, C. ş. report, which means that the Official Assignee was not able to give 
eee the Court, any information as to the position of the insolvents’ 
business in Bombay. Bombay was the head office of the firm and 
the business there, was evidently an important part, it may be the 

most important part of the firm’s business. | 

If it had been appreciated that the effect of the learned Judge’s 
order would be to discharge the insolvents from all debts provable 
in insolvency, I feel sure that the order would not have been made 
without some investigation as to the assets and as to the liabilities 
of the insolvents in Bombay. 

There are several other matters which go to show that the order 
should not have been made. l 

Section 38 provides as follows : “An insolvent may at any time 
after the order of adjudication, apply to the Court for an order of 
discharge, and the Court shall appoint a day for hearing the appli- 
cation, but, save where the public examination of the insolvent 
has been dispensed with under the provisions of this Act, the 
application shall not be heard until after such examination has 
been concluded”. - 

I have already referred to the statement in the Official Assignee’s 
report that the schedules of the Bombay business had not been 
filed at the time the Official Assignee made his report on the end 
September 1924. It appears further that the public examination 
of the insolvents. had not been concluded at the time the application 
for the discharge was made. From the report of the Official Assignee. 
it appears that -only one of the insolvents, viz. Krishna Das, had 
been subjected to a public examination. 

$ It seems to me that if this fact had been brought to the atten- 
“tion of the learned Judge, the order of the 13th January r925 ° 
would not have been made. 

Section 27 sub-section (2) contemplates schedules being filed by ` 
the insofvents before the public examination of the insolvents. 
It appears however that the public examination of ‘Krishna Das, 
the only insolvent who was publicly examined, was concluded 
before the schedules relating to the Bombay business were | 

- filed. : 
-= There are other matters to which* the learned advocate.for -the 
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which would be caused by the estate being administered by com- 
peting Official Assignees. 

I am of opinion therefore subject to the preliminary point 
taken by the learned advocate who appeared for the respondents, 
to which I will presently refer, that the learned Judge’s order of 
the 13th January 1925 must be set aside. 

The learned advocate for the respondents argued that the appel- 
lant had no right of appeal. 

. Section 8 of the Presidency Towns Insolvency Act is the section 
which deals. with this matter, and it is provided in sub-section (2) 
of that section that “orders in insolvency matters shall, at the ins- 
tance of any person aggrieved, be subject to appeals, as follows”. 
The question is whether the appellant isa “person aggrieved” by 
the order which was made by my learned brother on the 13th 
January 1925. 

In the first place it should be noted that the appellant was 
allowed to appear before the learned Judge andhe is referred to 
in the order as appearing in capacity of a creditor. There was no 
objection to his so appearing. 

It was urged inthis Court that he had no right to appear and 
therefore no right to appeal on the ground that he had not filed 
a proof. 

There is no finding on this point, and the objection was not 
taken at a time when evidence could have been given, if necessary, 
as to the question of the appellant’s right to appear. 

Section 40 is the section which deals with the right of a creditor 
to be heard by the Court upon an application by the insolvent for 
discharge. Iam not prepared at present to hold that the appellant 
had no right to appear before the learned Judge, but I do not 
think it necessary in this case to give any definite decision upon the 
question for the following reasons : 

There is no doubt that the appellant is a.creditor of the firm. 
It was stated that sometime or other (the date is not certain) the 
appellant had filed a proof in respect of his debt in the insolvency. 

If the order of the 13th January 1925 is allowed to stand, in my 
opinion, it is obvious that the right of the appellant to recdver his 
debt or part of his debt from the insolvents may be seriously affec- 
ted, as I have already pointed out, by reason of section 45 of the 
Presidency Towns Insolvency Act. 


I am therefore of opinion that the appellant is a “person 
aggrieved” within the meaning Of the section 8 of the Act whether 
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he had a right to appear before the learned Judge or not and conse- 
quently he has a right to appeal to this Court. ° 


The appeal will be allowed and the learned Judge’s order of the 
13th January 1925 will be set aside. We give the appellant liberty 
to add the amount of his taxed costs in this appeal to his secured 
debt. 

Rankin. J : -I entirely agree. 

It is well settled as regards the practice under the English Acts which . 
are for this purpose repeated in the Presidency Towns Insolvency Act 
of 1909 that there is no rule that a person to be entitled to appeal 
must have been a respondent below. The test whether the appell- 
ant is “a person aggrieved” for the purpose of section 8 is entirely 
independent of the question whether under the particular arrang- 
ment (which in England is represented by section 26 sub-section 
(7) and the English Bankruptcy Rule 227) which in our Act is re- 
presented by section 40 which is enlarged by our Insolvency Rule 
152 he was or was not entitled to take part in the proceedings before 
the learned Judge. 


In this case what has happened is that two insolvencies have 
been going on in respect of the same firm in Calcutta and in Bom- 
bay just as though: one set of proceedings had been in Calcutta 
and the other set of proceedings had been in Berlin. Each Court 
appears to have carried on the proceedings tosome extent. This 
Court at the time when the Official Assignee presented his report 
upon the insolvent’s application for discharge had apparent- 
ly done acertain amount of administration. It got in list of credi- 
tors and it got in apparently certain statements as to the assets in 
Calcutta and in Rangoon, but as regards the position of the Bombay 
business there was no information as to its assets, and it does not 
appear that any real attempt was made to administer anything ex- 
cept such assets as were not being administered in Bombay. The 
appellant was a creditor in Bombay. He was a secured creditor 
and in the list of creditors which was supplied to the Calcutta 
Assignee his name appeared. 


It is true that the insolvents represented that he was over- 
secured and that there was, therefore, an asset in the equity of re- , 
demption. However, the appellant appears to have taken no part , 
in the proceedings in Calcutta but at some stage to have taken 
some part tendering a proof in the proceedings in Bombay. While 


„that was the position he was given notice of the public examination 


and of the application for discharge,in the Calcutta proceedings, 


Vou. XLIV.| HIGH COURT. 


Apparently all the Bombay creditors were given these notices. The 
appellant apparently thinking that the peoceedings with which he 
was concerned were those in Bombay took no steps in the matter 
until a late stage when he came to the conclusion that under the 
Presidency Towns Insolvency Act a discharge in Calcutta would be 
a discharge from all liability provable in insolvency and therefore 
would put anend to his own claim except is so far as it was 
against the security. Thereupon he appeared before the learned 
Judge and asked for a stay and attemped to raise the question whe- 
ther double bankruptcy under the same Act in India should be 
allowed to be pushed to this extreme. 

The learned Judge being doubtless very familiar with the habit 
of creditors who have taken no interest in the insolvency and given 
no assistance in the administration to come in at the last moment 


upon the insolvents’ application for discharge in a state of high exci-- 


tement wanting to begin all over again very properly looked upon 
the belated application with some suspicion. Had he, however, 


appreciated that the case before him was a case of kind that was. 


never intended by the Act at all, namely, the case of two Courts 
each claiming to be administering the whole assets of the same firm 
each claiming that all the creditors should apply to it for a dividend 
and each claiming to have a right to release the members of 
the firm from all liability in respect of the debts provable in insol- 
vency,—had he realized that, the learned Judge would I think have 
seen that whatsoever the merits of the particular application it was 
necessary in the interest of the Court and in the interest of public 
order to have this matter dealt with and to refuse to go on with the 
discharge. 

The question now is whether the applicant in these circumstan- 
ces is a “person aggrieved’? by an order which purports to release 
the insolvents from all liability from any debt provable in bankrup- 
tcy, and it is said that unless he had tendered a proof in this insol- 
vency the case law is against him. That is quite true. Where the 
appeal is against an order which merely affects the fund applicable 
for dividend in this Court it is douBtless quite right to insist that 
the appellant should at least have tendered a proof before going to 
appeal about the distribution or the quantum of the fund. 

This case is not to my mind in all fours with the case Exp. 
Ditton, In re Woods (1), cited to us, because here the matter may be 
tested in this way: Suppose the Offcial Assignee in Bombay 


had applied to this Court as a “person aggrieved” by this order on 
(1) (1879) 11 Ch. D. 56, á 
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the ground that its operation was to sweep away the Bombay insol-- 
vency altogether: It must be that he could have dong so in the 
interest of the Bombay creditors. To my mind, not in his capacity 
as a creditor who has provedin this insolvency but in his capacity 

as a creditor taking part in the other insolvency the appellant has 
a right to come to this Court and to say that the order made by this 
Court is one which should not have been made. The insolvents actu- 
ally applied to the Bombay Court to terminate its proceedings on 


` the grqund of the order of the learned Judge. With regard to the 


merits of that order I would add that it appears to have been an 
oversight, if not on the part of the Officers of the Court at least on 
the part of the Official Assignee, that this application was allowed 
to be presented at all at the time at which it was presented. Apart 
altogether from the fact that the assets of the Bombay business had 
not been disclosed under a proper schedule of affairs no proper 
public examination had really taken place. Two of the insolvents 
have not yet undergone public examination. In these circumstan- 
ces, this application ought never to have reached the learned Judge. 
If it could not be stopped in the office the first thing which should 
have-appeared in the report of the Official Assignee was a strong, 
objection against its being heard at all. . 


S. C. Ghose; Attorney for the Appellant. 
Morgan & Co: Attorneys for the Respondents. 


A. T.M Appeal allowed. 


Vor. XLIV.] nicu cotirt. 


APPELLATE CIVIL 


Before Sir William Ewart Greaves, Knight, Judge, and 
Mr, Justice M. N. Mukerji. 


ASRAFANNESSA KHATUN AND ANOTHER 
J. 


HEM CHANDRA CHAUDHURY* 


Res judicata—Sust for recovery of possession—Deciston in proceedings under 
section 106 of the Bengal Tenancy Act (VIII of 1885). 
A’s name was recorded in the finally published record of rights as the owner of 
8 ¢ 3 k. 5 d. B thereupon instituted a suit under secton 106 of the Bengal Tenancy 
Act for a correction to be made in the entry of the names of the owners of the 
‘taluk and alleged that she had 14 annas and odd share therein and she made C 
pro forma defendant, alleging that the said C had one anna odd gundas share in 
the said falwk. B was successful inthe said proceedings. A thereupon instituted 
a suit praying for declaration of title and recovery of possession : . 
Held, that the decision in the suit under section 106 of the Bengal Tenancy Act 
did not operate as res judicata in respect of A’s claim in the present suit: 
Padmalav v. Lukmt Rani (1) and other cases. 


Appeal by the Defendants. 
Suit for declaration of title and for recovery of possession. 
The material facts appear from the judgment. 


Dr. Dwarka Nath Mitter and Moulvi Syed Nasim Ali for the 
Appellants. 


Babus Jogesh Chunder Roy, Ramani Mohan Chatterjee and Rebatt 
- Mohan Chatterjee for the Respondent. 


The judgments of the Court were as follows :— 


Mukerji, J: This appeal arises out a suit for declaration 
of the plaintiffs’ title to and recovery of possession in respect of 
’ certain shares ina Taluk bearing Towzi No. 328 of the Mymen- 
singh Collectorate. The plaintiffs’ name was recorded in the finally 
published record of rights as the owner of 8 gandas 3 karas, and 
s dantis. The defendant No. 1 in the present suit thereupon.insti- 
tuted asuit under section 106 of the Bengal Tenancy Act for a 

*Appeal from Appellate Decree No. 1512 of 1923, against the decree of Babu 
Haripada Majumdar, Subordinate Judge, Second Court, Pabna dated the 
tsth February, 1923, affirming that of Babu Jogesh Chandra Chatterjee, Munsiff, 
Second Court, of Serajganj, dated the 28th of March, 1922. 

l1) (1907) 12 C. W. N. 8. 2 
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correction to be made in the entry of the names of the owners of 
the Taluk and alleged that she had 14 annas and odd share there- 
in and in the said suit shé made one Jowhar Ali who is 
defendant No. 2 in the present suit, fro forma defendant, alleging 
that the said Jowhar Ali had 1 anna odd gandas share in the 
said Taluk. The defendant No.1 was successful in the said pro- 
ceedings, The plaintiff thereupon has instituted the present suit. 
In the suit as originally framed there were besides the prayers for 
declaration of title and recovery of possession a prayer for setting 
aside the order of the revenue officer made in the proceeding under 
secticn ro6 of the Bengal Tenancy Act and alsoa prayer for an 
order for recording the plaintiffs’ name as owner in respect of ` 
the said 8 gandas and odd share. These two latter prayers how- 
ever were withdrawn and the suit was decreed by the Court of first 
instance in giving the plaintiff declaration of his title to the said 
share and a decree for Khas possession tn respect of the same. 
That decision has been affirmed on appeal bythe learned Subor- 
dinate Judge. The defendants then have preferred this 
appeal. 

Two grounds have been urged in support of this appeal.. The 
first ground is to the effect that the decision in the suit under 
section 106 of the Bengal Tenancy Act operates as ves judicata 
in respect of the plaintiff's claim in the present suit. This conten- 
tion however is against a series of decisions of this Court amongst 
which reference may be made to the cases of Padmalav v. Lukmi 
Rani (1); Kali Sundari Debya v. Girija Sankar Sanyal (2); 
Ram Chandra v. Nandananda (3) and Pran Krishna Saka v. 
Tratlakya Nath Choudhuri (4). It hasbeen urged on behalf of the 
appellants that although there are these decisions of this Court 
upon the point in question the earliest decision upon which the 
later ones proceed namely the case of Padmalav v. Lukmt Rant 


: (1) related to the provisions of Chapter X of the Bengal Tenancy 


Act prior to the amendment in 1907. The argument in substance 
is that now that the revenue officers have much wider powers under 
the provisions of that chapter and inasmuch as in framing the 
record under section roz of the Bengal Tenancy Act the revenue 
officer has to record under clause (dd) of that section the name 
of each proprietor in the local area or estate it necessarily follows 


‘ that the revenue officer has got to consider and determine the 


(1) (1907) 12 C. W. N. 8. (2) (rg11) 15 C. W. N. 974. 
(3) (1913) 19 C. L. J. 197 ; 18 C. W. N. 938. 
(4) (1915)19 C. W. N. ont. 


’ 
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question af title as between rival proprietors. I am of opinion 
that notwithstanding the introduction of clause (d d) in section 
to2 of the Bengal Tenancy Act, the rulings to which reference 
has been made must be regarded as laying down the law correctly. 
Section 104 cl. (4) of the Act lays down that the survey shall be 
made andthe record of rights prepared in accordance with rules 
made in this behalf of the Local Government, and it stands to 
reason that an entry made in accordance with the rules by the 
revenue Officer cannot be altered or corrected in a suit under 
section 106 of the Bengal Tenancy Act. Rule 49 clause (4) says 
that the application under section ror sub-section 2(a) made by 
a proprietor shall not be admitted unless the name of the appli- 
cant and the extent of his interest are registered under the Land 
Registration Act of 1876. Rule 58 says that the petition recording 
the ownership of land or the ownership of any interest in land 
shall be decided by the revenue officer on the basis of actual 
possession. Whatthe revenue officer has to go upon primarily 
is the question of possession, and in making an entry in the record 
of the name of each proprietor in the local area or the estate 
under clause (d d) of section roz the revenue officer has to do 
the same. A party who is not in possession cannot seek to recover 
possession in a suit under ro6 of the Act. The alteration in the 
law therefore has not, in my opinion, affected in any way the 
authority of the decision in the case of Padmalav v, Lukmi Rant (1) 
to which I have referred and the reasons upon which the said 
decision is founded still hold good. The first contention urged on 
behalf of the appellants therefore fails. 

The next contention urged on behalf of the appellants in sub- 
stance amounts to this. The plaintiff in his plaint stated that he 
had been dispossessed by reason of the entries that have been made 
in accordance with the order passed in the suit under section 106 
of the Bengal Tenancy Act. The defendants in their written state- 
ments alleged that they were in possession for a period long over r2 
years and that the plaintiffs rights had been barred. There was a 
decree for partition amongst the co-sharers on the 24th March rgo9. 
The suit was instituted against the defendant No.r on the ryth Janu- 
ary, 1921 but the defendant No. 2 was not made a party to the suit 
till the rst December 1921. The learned Subordinate Judge in dis- 
posing of the question as to whether the suit was barred by limitation 
or not held that it was not barred, inasmuch as the partition decree 
was dated the 24th March rgo9 and the suit was filed on the r3th 


(1) (1907) 12C. W. N. 8. 
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January: 1921. The learned Subordinate Judge appears to have 
overlooked the fact that the defendant No. 2 was not made a 
party till the 1st December‘ r921. The institution of the suit on 
the 13th January r921 cannot possibly be taken to- have affected 
the defendant No: 2 against whom the suit must not be treated 
as having been instituted till the date on which he was made a 
party. The question of limitation so far as the defendant No. 2 
is concerned therefore does not seem to have been properly con- 
sidered by the Subordinate Judge. 

In this view of the matter [ set aside the decree passed by the 
learned Subordinate Judge and send the case back to his Court 
in order that he may determine the question of limitation taking 
into consideration the fact that defendant No. 2 was made a party 
to the suit on the rst December 1921 and having regard to all the 
other facts and circumstances of the case. 

. This is the only question which now remains for his determina- 
tion. 

The costs will abide the result. 

Greaves, J. I agree. 


A. T. M Case remanded. 


Before Sir William Ewart Greaves, Knight, Judge, and Mr. Justice 
M. N. Mukerji. 


SAMBHU CHANDRA DEY. 
v. 
KARTIC CHANDRA DEY* 


Inheritance—Dayabhaga « school—Maternal great-great-grandjather's daughe 
ters grandson—~Nearer heir—Samanodaka’. 


Maternal great-great-grandfather’s daughter’s son’s son is no heir under the 
Bengal school of Hindu Law: Nepal v. Probhas (1). Akshay v. Hari Das (2) 


commented on. 


l * Appeal from Appellate Decree No. 189 of 1924, against the decree of Babu 
Atul Chandra Banerjee, Additional. Subordinate Judge of Howrah, dated the 6th 
September, 1923, modifying that of Babu Nata Behary Ghose, Munsiff of Howrah, 
znd Court, dated the znd March, 1922... 

G) (1925) 42 C. L. J. 221. (2) (1908) I. L. R. 35 Cale. 721.» 
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To justify a dismissal of claim, a positive finding asto the existence of a * CIVIL. 
near relation “s necessary, provided that the plaintif is competent to inhe it 





i : ` 3926. 
under the Bengal school of Hindu Law. oe 5 
Though every person is competent to present libation of water to every other, a ay 


the law of inheritance has given a limited signification to the term ‘Samanodaka’. 
Among the ‘Samanodakas’ those alone are entitled to the inheritance who are Kartic Chandra Dey. 
also ‘Sakulyas’ or allied by the family with the deceased. g 


Appeal by the Plaintiff. ` 
Suit for declaration. 
The material facts appear from the judgment. 


Mr. Jogendra Chunder Ghose, Babus Promode Kumar Ghose and 
Indi Prokas Chatterjee for the Appellant. 
| Dr. Bijan Kumar Mukherjee for the Respondent. 
i C. A, V. 
The judgments of the Court were as follows :— 


Mukerji, J: The pedigree of the parties is set out below :— 
Rash i Chowdhury May, 18. 














wWreSSS—S—S—— 


| | |. 
Sadananda Banku Behary Daughter. 
alias Paramananda. 








ad 














Nimai Badan Ghanashyam. 
W. Pearymonee | 
o] MEE o] | 
Nityamoyee Kritarthamoyee Shib Ch. Dey Sambhu Ch. Dey. 
Haridas Kartic Ch. Dey (Plaintiff) 


W. Kirandasi ~ (Defendant) 


The plaintiff sued for a declaration that he is entitled to 
receive the rent of a Putni to the extent of 8 annas from the 
defendant. The facts are not disputed. The Putni Mehal belonged 
to Rash Behary Chowdhury, and on his death was inherited by 
his sons Sadananda and Banku Behary in equal shares. Sadananda’s 
8 annas share was inherited by his sons Nimai and Badan, each 
having a 4 annas share. Badan’s 4 annas share was inherited, on 
his death, by his daughters Nityamoyee and Kritarthamoyeg, and 
on the death of the former her interest passed onto the latter. 
Nimai’s 4 annas share passed, on, his death, to his widow ` Peary- 
monee and on this latter’s death to Haridas, son of Kritarthamoyee. 
Kritarthamoyee and Haridas leased the 8 annas Putni right to the 
defendant. Haridas died leaving a widow Kirandasi who is also ~~ 
dead, and Kritarthamoyee diet after her. The plaintiff’s case is 
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that on the death of Kritarthamoyee he has inherited the said 
8 annas interest. 7 


The Munsiff decreed this suit. The Subordinate Judge, on 
appeal, has given the plaintiff a decree for the 4 annas share which 
Kritarthamoyee had inherited from Badan and has disallowed the 
plaintiffs claim to the 4 annas share which Haridas had inherited 
from Nimai. The plaintiff has preferred this appeal which relates 
to the 4 annas share so disallowed. There is no cross-appeal on 
behalf of the defendant and we are no longer concerned with the 
other 4 annas share. 


The Subordinate Judge has observed in his judgment that so 
far as Nimas 4 annas share is concerned, Haridas got it absolutely 
and Haridas was the last male owner through whom the plaintiff 
should have claimed but instead of thatthe plaintif had rested 
his claim as heir of Badan, and the claim therefore was miscon- 
ceived. He has further observed that the plaintiff had not alleged 
that there was no person inthe paternal family of Haridas who 
was competent to take as heir or that the plaintif himself was 
such a person. On these grounds he dismissed the plaintiff's claim 
tothe said 4 annas share. There is, however, very little substance 
in these grounds ; for the necessary facts are all alleged in the plaint, 
while itis not alleged on behalf of the defendant that there was 
any person in Haridas’ paternal family competent to take as his 
heir. To justify the dismissal of the claim a positive finding as 
to the existence of such a person would be necessary, provided, 
of course, that the plaintiff is competent to inherit at all under 
the Bengal school of Hindu law. 


Now, what is the plaintiffs position in relation to Haridas ? 
He is Haridas? maternal great-great-grandfather’s daughters son’s 
son. The right of the daughters son’s son to inherit under the 
Bengal school of law has been discussed in two recent decisions 
of this Court Inthe case of Radkaraman Chowdhuri v. Gopal 


Chandra Chakravarty (1) all the more important arguments that 
.may be advanced g7o and con were noticed but the question was 


not decided. In the case of Nepaldas Mukherjee v. Probhas 
Chandra Mukherjee (2) it has been held that a daughter's son’s son 
is not an heir. In the arguments before us the theory that the 
principle of spiritual benefit governs the law of inheritance i in the 
Dayabhaga has been attacked and it has been urged that spiritual 


_ (s) (1919) 31 C L. J..85. pa (2) (1925) 42 C. L.J- aii 
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benefit is no test or at any. rate is not the only test of heirship _ fyi 


in that school. and that the cases of Gooroo Gobind Shaka v. Anund 1926. 

Zall Ghose (1) and Digumber Roy Chowdhry v. Moti Lal Bundo- ete Chea dea 
padhyay (2) should be reconsidered ; and an attempt has been made Dey l 
to reopen the question on lines similar to those that have been Kartic Chandra Dey. 
discouraged in the cases of Dino Nath Mohunto v. Chundi Koch (3) Muberii 7, 
Kedar Nath v. Amritalal (4) ; Kailash Chundra Adhikari v. Karuna ce 


Nath Chowdhry (5) ; Radhavaman Chowdhuri vy. Gopal Chandra 
Chakravarty (6). The arguments that are noticed in the last men- 
tioned case as being in support of the appellant’s contention have 
been repeated before us. Reliance has also been placed on the 
text of Vishnupurana cited at p. 79 of Mr. J. C. Ghose’s Principles 
of Hindu Law, 2nd Edition. A further argument has also been 
advanced which, if I have appreciated it correctly is that a 
daughter’s son should be taken as including a daughter’s son’s 
son in View of the decision of the Judicial Committee in the case 
of Buddha Singh v. Lalit Singh(7) in which their Lordships 
interpreting Mitakshara Chapter I1I,. section 5, V. 4 held that 
the word ‘Putra’ which when used in relation to the last owner 
signifies and includes sons, grandsons and great-grandsons, thus 
including three degrees in direct line of descent, is not to be con- 
strued in a literal and restricted sense, when used in connection 
with collateral relations such as brother, uncle or grand-uncle. The 
interpretation given by Mr. Rajkumar Sarvadhikari to the terms 
Sakulya and Samanodaka has been pressed upon us and we have 
been asked to adopt it and remove what is said to be a reproach 
on the Bengal School. 


Assuming that the appellant has succeeded in establishing the 
right of a daughter’s son's son to inherit, all his difficulties are not 
over. Even according to the view propounded by Rajkumar Sarba- 
dhikari, though every person is competent to present libation of 
water to every other, the law of inheritance has given a limited 
signification to the term ‘Samanodaka’. “Itis not every person” 
says he, “who is competent to present ‘the water’ must be considered 
an heir” and “Among the Samanodakas” those alone are entitled 
to the inheritance who are also ‘Sakulyas’ or allied by the, family 
with the deceased. That Samanodaka alone is competent to inherit 


(1) (1870) 13 W. R. F. B. 4935 B. L. R, 15. 

(2) (1883) I. L. R 9 Calc, 563. (3) (1889) 16 C. L. J. 14. 

(4) (1912) 16 C. L. J. 342. (5) (1913) 18 C. W. N. 477. ~e 
(6) (1919)31 C. L. Je 8t a., (7) (1915) I. L. R. 37 All. 604, 
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who belongs tothe same Kula or family of the deceased. The 
text of Dayabhaga Chapter XI section 6 § 19 makes if perfectly 
clear that Jimutabahana while not confining the term ‘Kula’ to 
his agnatic family but including within its significance the male 
descendants of the daughters of the family has excluded the kins- 
men ex parte materna from the connotation of the word. The 
plaintiff does not profess to be a member of the agnatic family of 
Haridas and is not a descendant of a daughter of Haridas’ family 
but of the family of Haridas maternal grandfather. He is there- 
fore competent to inherit only if the Mitakshara succession of 
Bandhus ex parte materna applies and not otherwise. 

The appellant’s cause has also been advocated from this point 
af view. Reliance has been placed in this behalf upon the opinion 
of Jagannath and reference has been made to a passage in the 
judgment of Mitra J. in the case of Akshay Chandra Bhattacharya 
v. Hari Das Goswami (1) for the proposition that in all cases of 
absence of any express texts or precedents under the Dayabhaga 
Law the Courts should have recourse to the theory of propinquity 
and natural love and affinity, as adopted by Vijnaneswara and 
the commentators of the more ancient and orthodox schools of 
Hindu Law, and a strong appeal has been made to us to rise above 
provincialism and to declare that the Hindu Law is one and the 
same all over. For this extreme position however, there is no 
authority, and as pointed out by Banerjee J. in Dino Nath Mohunto 
v. Chundi Koch (2) “The scheme of Dayabhaga is radically distinct 
from and to some extent incompatible with the scheme of the 
Mitakshara and the one cannot be made to supplement the other 
so faras the law of inheritance is concerned” and “although the 
Dayabhaga may be silent so faras the express enumeration goes 
itis not silent so far as the indication of the general principle 
according to which heirship is determined is concerned”. 

The plaintiff, in my opinion, is no heir to Haridas, and his claim 
to the 4 annas share has been rightly dismissed. 

The appeal fails and is dismissed with costs. 

Greaves, J: I agree. 


A. T. M. Appeal dismissed. 


{1} (1908) LL. R. 35 Calc. 721. 
(2) (1889) 16 C. L. J. 14. 
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Before Sig William Ewart Greaves, Knight, Judge, and Mr. 
: Justice M. N. Mukerji. 


RAJA RAJTILAK NARAYAN SURI ROY 
v. 


MAFIZADDI TOPADAR AND OTHERS* 


Limitation—Limitation Act (IX of 1908), sections 20, 21—Payment of 
principal and interest by mortgagor judgment-debtor after decree—Debt, 
if kept alive against the purchaser of equity of redemption. 


Payment of part of principal and interest by mortgagor judgment-debtor 
after decree is sufficient to keep the debt alive against the purchaser of equity 
of redemption in the mortgaged property. 


Appeal by the Purchaser of equity of redemption. 

Application for execution of decree. 

The material facts appear from the Judgment. 

Mr, Atul Chandra Gupta and Babu Nagendra Chandra Chow- 
dhury for the Appellant. 

Babu Monmotho Nath Roy (Jr.) (for Babu Upendra Chandra 
Banerjee) for the Respondents. C. A. V. 

The judgments of the Court were as follows :— 

Mukerji, J :—This appeal arises out of certain execution 


proceedings. One Osman Ali and another held a mortgage from one 
Abdul Sobhan. The appellant before us isthe purchaser of the 


‘equity of redemption in the mortgaged properties. The mortgagee 


obtained a decree nisi on the mortgage on the rth July 192r 
and then a final decree for sale on the r1th August rozr. They 
then transferred the decree to one Mafizaddi Tapadar. The latter 
applied on the 15th November 1924 for execution of the decree. 
The appellant objected fnzer alia on the ground of limitation. 
The decree-holder relied upon a payment by the mortgagor in 
respect of the principal and interest alleged to have been made 
in June 1924, an endorsement whereof had been made on the 
back of the copy of the decree nisi. The Munsiff in whose Court 
the decree was sought to be executed held in favour of the appel- 
lant upon his other objections viz. that the Kobala by the mort- 


#A ppeal from Order No. 348 of 1925, against the order of Mr. H. K. Haldar, 
Additional Subordinate Judge of Noakhali, dated the ist June 1925, reversing the 


order of Mr. B. Mukherjee, Munsiff, Additional Court, Lakshmipur, dated the~ 


19th January, 1925. ° 
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gagees in favour of Mafizudddi was a Benami transactiog and that 


the decree had been satisfied by the payment of the decretal” debt 


by the mortgagor to the martgagees, and did not go into the 
question of limitation. On appeal the Subordinate Judge held that 
the assignment in favour of Mafizuddi was dona fide and for con- 
sideration and that the plea of satisfaction was not made out, and 
further that the execution was not barred by limitation. The 
appellant has then preferred this appeal, and his substantial conten- 
tion relates to the question of limitation. 

The payment upon which the assignee of the decree relies has, 
upon the finding of the learned Subordinate Judge, been proved. 
It was a payment made for principal as well as for interest. There 
can be no question therefore that there was payment of interest 
as such of the decretal debt before the expiration of the period of 
limitation prescribed for an application for execution. Nor is there 
any question that the payment was made at a time when the 
mortgagor was liable to pay the decretal debt. The whole ques- 
tion before us is whether this payment by the mortgagor saves 
the operation of the statute as against the mortgagor only or also 
as against the appellant who is the purchaser of the equity of 
redemption. 

If the question had arisen as between the parties before any 
decree was passed it could have been treated as being concluded 
by authority, at least so far as this Court is concerned. In 
Krishna Chandra Saha v. Bhairab Chandra Saha(1) there was an 
acknowledgment as well as a payment made by a mortgagor ; and . 
it was held that as regards the acknowledgment it was made by 
the person, namely the mortgagor, through whom the purchaser of 
the equity of redemption derived his title and the language of 
section 19 of the Act covered the case ; and as regards the payment 
it came within the wording of section 20 and that the action was” 
not barred as against the property in the hands of the purchaser. 
Maclean C. J. in his judgment referred to the case of Chinnery 
v. Evans (2) and observed that the principle deducible ‘from that 
case was applicable namely that a mortgagee cannot, by the act 
of the parties entitled only to the equity of redemption, be deprived 
of his right to resort to any estate comprised in his mortgage so 
long as that mortgage is legally kept alive. In the case of Domi 
Lal Sahu v Roshan Dobay (3) in which also the same question 
„arose, Maclean C. J. referring to the language of section 20 observed 

(1) (1905) I. L. R. 32 Cale. 1077. e (2) (1864) 11 H. L. C. 115. 

(2) (1906) I. L. R. 33 Calc. 1278. 
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thus: “It is contended that the section only creates a new period 
of limitatiin as against the person actually paying the money, and 
that asthe respondent had purchased before this payment was 
made, the new period of limitation cannot take effect as against bim. 


_There is nothing in the language of the section to support that 


.view and there is nothing to warrant us in introducing words into 
the section which would authorise this view. The words of the 
section are general and plain. When the legislature intends that 
afresh period of limitation is to operate as against certain persons 
only it says so in distinct terms. Section 18 of the Act. There 
-is nothing in the section to indicate that the extension is to operate 
only against the person making the payment”. It appears that 
during the arguments in this case reference was made to the case 
Of Newbold v. Sinith (1), but it was held that that decision had no 
application asthe question must be decided upon the terms of 
the statute of limitation prevailing in this country. The principle 
underlying these two decisions of this Court have been adopted 
as correct in the cases of oskan Lal v. Kanhaiya Lal (2) and 
Velayudam Pillai v. Vaithialingam Pillai (3). Inthe latter of the 
aforesaid two cases it has been said that itis wrong to construe 
the words ‘person liable to pay the debt or legacy’ as meaning the 
persons liable to pay, in a case where there are several persons 
liable on one and the same debt, so as to make the payment by 
one‘of them useless as against the others. 

= The question as to what is the legal efect of payment of 
interest made by a person who is liable ex contractu for 
payment of a mortgage debt while he possesses no estate in 
the equity of redemption, that is to say whether the 
legislature intend to confer on him the power of suspending 
the operation of the statute while it was in the process of 
conveying an estate in fee simple to the person in possession 
of the land subject to the lien of the mortgagee so far as the 
English statutes of Limitation are concerned, seems yet an 
unsettled question. The Judicial Committee of the Privy Council 
in Lewin v. Wilson (4) answered itin the affirmative, it being 
held that payment of interest by Aon money advanced on a 
joint and several mortgage bond of A. and B. and secured by a 
mortgage upon the land of A anda mortgage upon the land of B 
was sufficient to preserve the lien of B’s mortgage, although B 
and his devisee had occupied the mortgaged premises without 


(1) (1886) 33 Ch. D. 127. (2) (1918) I. L. R. 41 All. rrr. 
(3) 25 Mad. L. T. 66. e (4) (1886) 11 A.C. 639. 
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acknowledgment of this mortgage for more than 30 years. The 
question was answered in the negative by the Court of appeal in 
Newbold v. Smith (1) it being held that payment of interest by 
the mortgagor, who remained liable ex contractu to pay the debt 
though he had aliened the equity of redemption was held insuff- 
cient to preserve the lien on the mortgage. This last mentioned 
case went upto the House of Lords in Newbold v. Smith (2) and 
though the decision of the Court of Appeal was affirmed on some 
other points no opinion was expressed on this question. Lord 
Macnaghten observed “With regard to the important point on 
which the Court of Appeal principally founded their judgment, I 
desire to say that I express no opinion on it,’ and Lord Herschell 
described the question as “a serious question and one of general 
importance”. The decision of the Judicial Committee in the case 
of Lewin v. Wilson (3) must be taken to have settled the law for 
the Colonies, while there seems to be a strong current of judicial 
opinion in favour of the view of the Court of Appeal in the case 
of Newbold v. Smith (1). The case of Chinnery v. Evans (4) was 
the case of payment of interest by a Receiver who had been appoint- 
ed over several mortgage estates but who had entered into possession 
of one estate only and it was held that such payment was suf- 
cient to preserve the lien on all the estates, even if they have passed 
into the hands of dona de purchasers for value. It is not necessary 
to consider the effect of the Statutes 3 and 4 Wm. C. 27, 
and r Vic. C. 28 upon which the aforesaid cases were decided, 
for the question here must be decided with reference to the 
provisions of the Indian Limitation Act and at least so far as 
this Court is concerned, tust be regarded as concluded by 
the decisions of this Court to which I have referred. 

As regards the payment made by the mortgagor judgment- 
debtor after decree the effect of it again has to be considered 
with reference to the provisions of the Indian statute. Reliance 
has been placed on behalf of the appellant upon section 21 sub- 
section (2) for the broad proposition that payment by one judg- 
ment-debtor cannot operate to prevent the statute running against 
the others. The word on/y in that sub-section is not a mere surplu- 
sage and if effect be given to the word the sub-sections would not 
in any way interfere with the operation of sections rọ and zo, but 
would restrict the application of those sections to cases which 
strictly satisfy their requirements. There is no reason also why 

(1) (1886) 33 Ch. D. 127. (2) (1889) 14 A. C. 423. 

(3) (1886) 11 A. C. 639. (2) (1864) n H. L. C. 115. 
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words appearing in section 19 should be read into section 20 in * Civi. 


sae 


which: they do not appear. If section 20 is thus construed the 1926. 
money payable under the decree’ was a debt, and if interest Raja Rajtilak 
thereon has been paid when the mortgagor judgment-debtor was Narayan Suri Roy 
still liable to pay the debt a fresh period of limitation has arisen.  Mafizuddi Topadar. 
That fresh period upon the wide language of the section, must Muteri , 
be held to have accrued to the benefit of the judgment-creditor. a. 
There is nothing in the section. to suggest that it accrues to the f 
detriment of the payer only. The case of Chandra Kumar Dhar vy, 
Ramdin Poddar(t) was a case of acknowledgment and not of 
payment. 

I am accordingly of opinion that the decree was not barred and 
the order of the learned Subordinate Judge is correct. 

The appeal, in my opinion, fails and must be dismissed with 
costs—hearing fee being assessed at 2 gold mohurs. 

Greaves, J: I agres. i 
A. T. M. l Appeal dismtss:d. 


(1) (1912) 16 C. W. N. 493.3 15 C L. J. 251. 





Before Sir Nalini Ranjan Chatterjea, Knight, Judge, 
and Mr. Justice Page. 
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Endowment—Family Idol—Property dedicated, if absolute Debottar, or 
merely a charge—Remuneration to shebatt—Ripht of :shebastt to reside in 
Thakurbari—Debutter, if can be converted into secular—Consensus of 
opinion—Suit for partition—Ekrar—Opinion - of executors —Shebait, 
right of. l 

_ The question whether an absolute Debuttar property is created or there is 

merely a charge in favour of the Deb Sheba depends upon the terms of the deed 

and the circumstances of each case. 

*Appeal from Original Decree No. 109 of 1924 with cross-objection, against e» 
the decree of Babu Kunja Behari Biswas, Subordinate Judge, Second Court, of 

24Parganas, dated the 7th March, 1924. 
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The mere fact that a Hindu tn settling property upon an Idol, directs that- 
half the surplus income in certain property, which is of the most trifling kind, 
isto be taken after the expiry of every three years by the Shebaits, who are 


members of the family, and that the Shebait will have the right to reside in 


the house dedicated to the Idol, does not invalidate the endowment and the 
dedication is an absolute one: Jadu Nath vy. Thakur Sita Ramji (1) followed. 
Sonatun Bysack v. fuggutsoondree Dossee (2) and Ashutosh Dutt v. Doorga 
Churan Chatterjee (3) distinguished. 


The proposition that in the case of a family Idol, the consensus of the 
whole family might give the estate another direction cannot be said to be 
settled. 

In considering the question whether in the case of a family Idol, the con- 
sensus of the whole family ‘‘gives the estate another direction’, the rights of 
the deity in whom the properties have absolutely vested, and the fact thata 
Hindu who endows a family deity does so for his descendants to worship from 
generation te generation, have to be taken into account. 

Even if the consensus of the whole family can convert an absolute Debutter 
property into secular property, such Consensus must be of all the members, male 
and female, who are interested in the worship of the deity: Monmohon v. 
Siddheswar (4) and Lalit v. Brojendra (5). 

In urder to:decide which properties are liable to partition, the Court has to 
decide whether some of the properties which are claimed as Debutter are really 
absolute Debutter or not. 

A statement in the Ekrar executed by the settlor after settling ‘ome of the 
properties to the Idol, that the Shebait is to take the advice of the executors 
and certain other -persons, does not take away the right of the Shebait as 


such. 


Per Page, J: After dedication, the dedicator possesses only such rights in 
relation to those properties as are expressly given to him under the Arpannama. 
As founder he is functus oficio: Gauri v. Ramanimoyi (6) and the only rights 
which he retains for himself under the Arpannama are those that appertain to 


the office of Shebatt. 
| Appeal by Defendants Nos, r and z. 

Suit for partition etc. 

The material facts appear from the judgment. 

Babus Girija Prasanna Roy Chowdhury and Abinash Chandra 
Ghose for the Appellants. 

Babus Nagendra Nath Ghose, Panchanan Ghosal and mae 


Kumar Aich for the Respondents. 
C. A. Va 


(1) (1917) L. R. 44 I. A. 187526 C. L. J. 309. (2) (1859) 8 M. I. A. 66. 
(3) (1879) L. R. 61. A. 182; I. L. R. 5 Cale. 438. 

(4) (1922) 27 C. W. N. 218. . 

(5) (1925) 1. L. R. 53 Cale. 251 (257). (6) (1922) I. L. R. 50 Calc. 197. 
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The judgments of the Court were as follows :— Civi, 


N. R. Chatterjea, J: This appeal arises out of a suit for 1926. 


partition, accounts and for various other reliefs. Chandi Charan Das 


The plaintiff respondent is the daughter's son of one Lokenath ve 
Mandal. Lokenath had two brothers Tarak Nath and Hira Lal. Dalai Fak: 
Lokenath left his widow Monmohini, his daughter Ramani the . ar S 
defendant No. 5 and his daughters son Dulal Chandra the plain- Jay 10s 


tiff, Taraknath's widow Uma Sundari was the defendant No. 3 
since deceased. Hira Lal left two sons Chandi, the defendant 
No. 1,and Kedar Nath, the defendant No. 2, and a daughter 
Bhabini, the defendant No. 4. 

Lokenath established a deity Sree Sree Radha Krishna Jiu in 
his dwelling house in May xr902, On the 2oth July 1902 he 
executed an Arpannama (deed of endowment). On the 26th 
July 1903 he executed a Will. On the 31st July of the same 
year he executed an Ekrar. A codicil was executed on the 11th 
November 1904. 

On the 4th December 1907 Monmohini obtained probate of 
the Will of Lokenath. In 1912, the defendants Nos, 1 and 2 
brought an administration suit against Monmohini and others. 
That suit was decreed ina modified formon the 5th September 
1913 by the trial Court. There was an appeal by the defendants 
Nos. 1 and 2 to the High Court in R. A. No. 19 of rorg. 
There was a compromise between the parties, and a decree 
was passed by consenton the 25th July 1916. Subsequently, 
Monmohini brought an account suit (No. 9 of 1919) against Dulal 
the plaintiff. She died onthe roth November rọrọ and the suit 
was continued by the defendants Nos. 1 and 2 ‘which, however, 
was dismissed on the 17th January, 1921. The present suit was 
instituted on the 5th August rg21 by Dulal as stated above. 

The Arpannama dated the zoth July 1902 was executed by 
Lokenath in favour of Sree Sree swar Radha’ Krishna Jiu and runs 
as follows: “I, Lokenath Das Mandal do execute this Arpannama 
or deed of endowment to the following effect :—~I have installed 
the idol Sree Sree Iswar Radha Krishna Jiu in my dwelling house 
at No. 43 Beniapukur Lane on 8th Joistha t309 last after due 
performance of sacrifices etc, and the said dwelling house has come 
to be called a ‘Thakurbat?. I am now duly performing the 
Sheba (service) and Puja (worship) etc., of the said Sree Sree 
Radha Krishna Jiu. But in order that the Sheba and Puja ete. 
of the said idols may be duly carried on after my death, I with that 
intention, make over or endow once for ail, the properties men- 
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tioned in the schedule tothe said Sree Sree Radha Kashna Jiu, 
and become divested ofall rights thereto, The said Sree Sree 
Radha Krishna Jiu thus becomes the absolute owner of the pro- 
perties mentioned in the schedule from this day. The Sheba and 
Puja etc., of Sree Sree Radha Krishna Jiu shall be carried on and 
the management of the said Debottar properties made and the 
expenses in connexion therewith on the score of revenue and 
taxes etc. defrayed out of the income of the said properties. As 
it is necessary to appoint Shebaits or Trustees for duly performing 
the duties mentioned above, I appoint Shebaits under the follow- 
ing conditions and rules. The Shebaits shall carry on the Sheba 
and Puja according to the rules set forth below. I shall perform 
the Sheba and Puja etc., as the sole Shebait of Sree Sree Iswar 
Radha Krishna Jiu, so long as I shall be alive; on my death, my 
wife Monmohini Dassi shall be the Shebait of the said Sree Iswar 
Radha Krishna Jiu and on her death, my daughter Ramani Dasi 
and on the death of the latter, my nephew Kedar Nath Das 
Mandal and my daughter’s son Dulal Chand Paik shall jointly act 
as Shebaits ; and on the death of both of them, their heirs shall 
become the Shebaits in succession. The Shebaits shall defray 
the expenses of Deb Sheba etc. management of’ the properties 
and repairs, etc. out of the income of the properties hereby dedi- 
cated as per details given below, and shall credit the half of the 
surplus income after deducting the expenses thus incurred, to the 
Tehbil of Sree Sree Iswar Radha Krishna Jiu and shall, at the end 
of every three years, appropriate the remaining half of the surplus 
income, as remuneration for their labour. The Shebaits shall live 
with their family in the “Thakurbati and perform the Sheba ete. 
of the Thakurs (idols), I, of my own accord and in sound health, 
execute this Arpannama or deed of endowment tothe above 
effects”. 

The properties dedicated were mentioned in the schedule to the 
deed viz., premises No. 14-1 Bentapukur Road which was let out at 
a monthly rent of Rs. 60 andthe dwelling house No. 43 now 53 
Benijapukur Lane. . 

Various questions were raised in defence, one of them being 
whether the endowment was an absolute Debottar or merely was 
an arrangement for the benefit of the family with a charge for the 
Deb Sheba upon the properties. The first question, therefore, for 


“consideration is whether there was an absolute Debottar. The 


Arpannama states that Lokenath made over, or “endowed once 
for all, the properties mentioned in schedule to Sree Sree Radha 
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Krishna Jiu and became divested of all rights thereto”. Further 
on it states that Sree Sree Radha Krishna Jiu thus became the 
“absolute owner of the properties mentioned in the schedule”. 
These provisions prima facie show that there was an absolute 
dedication. The contention on behalf of the appellants that it is 
not absolute Debottar is based upon the ground that half the 
surplus income is to be taken by the Shebaits as remuneration 
for their labour, and that the Shebaits will have the right to reside 
in the house 53 Beniapukur Lane. 

It is urged that these two circumstances go to show that it was 
really a device for the benefit of the family and that there was 
merely a charge of the Deb Sheba on the properties. 

The question whether an absolute Debotter is created or there 
is merely a charge in favour of the Deb Sheba depends upon the 
terms of the deed and the circumstances of each case. In the 
present case the income of the property No. 1 which was the only 
property let out was Rs. 60 per month although the income has in 
recent time increased. But in considering this question we have 
to take the income of the property at the time of the execution 
of the Arpannama. The expenses of the Sheba of the deity stated 
inthe schedule tothe deed amounted to Rs. 527 per annum. 
That works out at about Rs. 44 per month. The Arpannama pto- 
vides that the Shebaits after defraying the expenses of Deb Sheba 
etc. out of the income of the properties shall credit half of the 
surplus income to the Tehbil of Sree Sree Iswar Radha Krishna 
Jiu and shall, at the end of every three years, appropriate the 
remaining half of the surplus income as remuneration for their 
labour. It appears, therefore,. that the Shebaits were not to get 
anything under the deed for three years. That probably was to 
provide for any unforeseen contingency relating to the Deb Sheba 
expenses within three years, and itis only after the expiry of 
every. three years that the Shebaits would get half the surplus 
income. The total surplus income would not exceed Rs. 16 a 
month one half of which is to be credited to the Debottar fund. 
The amount, therefore, which would go to the Shebaits is trifling, 
and, moreover this is to be enjoyed by them as their remuneration 
as Shebaits. . 

In the case of Jadu Nath Singh v. Thakur Sita Ramji (x) the 
Judicial Committee observed as follows: “The deed ought to'be 
read just as it appears, and there is no reason why it should not 
be construed as meaning simply what the language says, a gift for 


(1) (1917) L. R. 44.1. A. 187 ; 26 C. L. J. 309 (333, 314). 
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the maintenance of the idol and the temple, under which the idol 
is to take the property and, for the rest, the family are to be the 
administrators and-managers, and to be remunerated with half the 
income ofthe property. If the income of the property had been 
large, a question might have been raised, in the circumstances, as 
throwing some doubt upon the integrity of the settlor’s intention, 


-but, aè the entire income is only 800 rupees, it is obvious ` that 
‘the payment to these ladies is ofthe most trifling kind and certain- 


ly not an amount which one would expect in a case of that 


-kind”. 


The learned vakil: for the appellarit relied upon the decisions 
of the Judicial Committee in Sənatun Bysack v. /Juggutsoondree 


Dossee (1), and Ashutosh Dutt v. Doorga Churn Chatterjee (2). “Both 


these cases are, however, distinguishable. As pointed out by 
their Lordships in the case of Jadu Nath Singh (3) although nominally 
there was a gift in Sonatun Bysack’s case (1) at the beginning to the 
idol, that gift was so cut down by subsequent disposition as to 
leave it clear that the subsequent disposition ought to prevail 


rather than the earlier one, and that consequently there was no 


gift to the idol such as to make the property pass as an absolute 
and entire interest inits favour. With reference to the case of 
Ashutosh Dutt (2) their Lordships observed -—“It was a question 
of the construction of a Will, taken as a whole, and it was said 
there was nota complete gift to the idol ; it was cyt down by the: 
subseqient disposition to the family. Here there is no such 
cutting down. There is, in the beginning, a clear expression of an 
intention to apply the whole estate for the benefit of the idol and 
the temple, and then the. rest is only a gift to the idol sub modo by 
a direction that of the whole, which had already been given, part is 
tobe applied for the upkeep of the idol itself and the repair of 
the temple, and the other is to go for the upkeep’ of the managers. 
There was no reason why the disponer should not nominate the 
members of his family as his managers, and he has done so. 
And there is nothing in that which militates against the propriety 
of his earmarking a certain part of the money to remunerate them’ 
as managers so long as they should so continue”. These observa. 
tions apply to the present case. Ri he 

_ As-for the provision that. the Shebaits would be entitled to 
reside in the house, ‘it appears that only a portion of the house is 

. (x) (1859) 8 M. 1.:A. 66. 
~ (2) (1879) L. R. 61. A. r82; 1. L-R. § Cale. 438. 
(3) (1917) L. R. 44 l. A. 187 3 26 CeL. J. 309. 
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required for the location of the deity, and there is nothing wrong in 
the provision that the Sfedaits should reside in the other portions of 
it. On the contrary, the residence of the Shebatis in the house 
may be convenient for the proper performance of the Sheba and 
Puja of the deity. 

On the whole we agree with the lower Court in holding that 
there was an absolute dedotfaer. 

It is contended that even if there was an absolute dedication 
the subsequent conduct of the members of the family goes to show 
that the property dedicated was treated as secular :property, and 
that the consensus of the whole family might in the case ofa 
family idol “give the estate another direction’. This contention 
was founded on the terms of the Will and the compromise between 
the parties which provided that all the members of Lokenath’s 
family were to have the right of residence although the Arpan- 
nama merely provided for the residence of the sedai? and his 
family. 

The proposition that in the case of a family idol, “the consen- 
sus of the whole family might give the estate another direction” 
cannot be said to be settled. It is based upon an observation 
to that effect in the case of Konwar Doorganath Roy v. Ram Chun- 
der Sen (1). But their Lordships did not decide the question. 
There was in fact no question of consensus of the whole family in 
that case, for their Lordships observed in the next sentence. “No 
question, however, of that kind arises in the present case.” The 
above observation has no doubt been followed in this Court by 
Rampini and Sharfuddin, JJ. in the case of Gobinda Kumar Ray 
v. Debendra Kumar Roy (2) where their Lordships said, following 
the above dictum, that the properties dedicated to a family idol 
may be converted into secular property by the consensus of the 
family. In the case of Sri Set Gopal Jew Thakur through 
Narendra Nath Mondal v. Radha Binode Mondal (3), however, it was 
pointed out that “where there is a consensus of all the members 
of the family there is no one to ‘object to the diversion of the 
endowment to secular uses, but the’ question whether, in a case 
of an absolute Debottar, where the property is absolutely’ vested 
in the deity, the successors of the members of the family, who 
give the estate another direction, may not call in question the 
diversion of the estate, did not arise nor was considered by the 
Judicial Committee”. . 

(1) (1876) I. L. Re 2 Cale. 341 ; L, R. 41. A. 52. 

(2) (1907) 12 C. W. N. 98. (3) (1924) 41 C. L. J. 396 (426). 
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In considering this question, the rights of the deity¢n whom 
the properties have absolutely vested, and the fact that a Hindu 
who endows a family deity does so for the worship of his descendant 
from generation to generation have to be taken into account. It 
is to be observed that in the recent case of Pramatha Nath Mullick 
v. Prodyumna Kumar Mullick (x) their Lordships directed a spe- 
cial guardian to be appointed of the deity in order to protect its 
interests. a l 

But even if the consensus of the whole family can conyert an 
absolute Debottar property into secular property such consensus 
must be of all theîmembers, male and female, who are interested 
in the worship of the deity. See Mon Mohon Ghose v. Siddheswar 
Dubay (2), and Lalit Mohan Seal v. Brojendra Nath Seal (3). In 
the present case the defendant No. 4 did not join in the compro- 
mise. We are of opinion that the property which was made 
absolute Debottar was not converted into secular property in the 
present case. _ 

' Having regard to our finding that there was an absolute dedi- 
cation, Ramani defendant No.5 is the present Shebait after the 
death of Lokenath and his widow Monmohini. 

A question has been raised by the learned vakil for the appel- 
lants that the present suit having been brought by Dulal, there 
could not be any decree passed in favour of Ramani the defendant 
No. 5 more specially as the suit was one for partition. That is so, 
but in order to decide which properties are liable to partition the 
Court has to decide whether some of the properties which are 
claimed as Debottar are really absolue Debottar or not, and as 
we have found that the properties mentioned in schedule Ka of 
the plaint are absolute Debottar properties, they will be excluded 


from partition. Itis unnecessary to make any decree for posses- 


sion in favour of Ramani (nor is it permissible in this suit to do 
so), asthe defendant No.5 Ramani is already in possession as 
Receiver and, as stated above,esheis the Shebait after the death 
of Monmohini. 

lt was contended by the learned vakil for the appellants that 
Ramani’s right as Shebait was cut down by Lokenath in the 
Ekrar subsequently executed by him. But it does not appear to 
be so. What was stated was that she was to take the advice of 
the executors and certain other persons. That, however, does not 
take away her rights as Shebait. 

(1) (1925) I. L. R. 53 Cale. 809. * (2) (1922) 27 C. W. N. 218. 

(3) (1925) I. L. R. 53 Cale. 251 (257). 
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It is also contended for the appellants that in the suit as framed * CiviL. 

there could be no provision made for the maintenance, Jalpani and aac. 
annuity of certain members of the family. But the suit primarily Chandi Charan Das 
relates to secular properties and the plaint prayed for direction as 
to maintenance legacies and tiffin money ; we think, therefore, that 
there is nothing to prevent the Court from giving the directions N. R. Chatterjea, F. 
which it has given with respect to those matters, and we do not : 
think that the decision of the Court below on those points is : 
erroneous. 
~ Then there is the question of the legacy of Rs.-3,000 in favour 
of the plaintiff as mentioned in the Will. Two contentions have 
been raised by the learned vakil for the appellants on this point. 
The first is that in the compromise decree there was no mention 
of this legacy at all and that, therefore, Dulal must be taken to 
have given up his right to this legacy. Itis true that this legacy 
of Rs. 3,000 was not mentioned in the compromise decree, but 
after stating the terms contained in clauses 1 to 8in the compro- 
mise decree it was provided that all other rights of the parties in 
the litigation “would remain intact and unaffected”. That being 
so, we do not think that the plaintiff Dulal can be said to have 
given up his rights to the legacy. Itis further contended that 
the plaintiff Dulal having agreed to take one-third share of the pro- 
perty No. 14-1 Beniapukur Road must be taken to have given up 
his right to Rs. 3,000 because this legacy of Rs. 3,000 was to be 
realised by sale of the said property in case the money could not 
be raised by other means. We donot think.that that is sufficient 
to show that Dulal agreed to give up his claim for Rs. 3,000 
because the property might be divided into three shares, subject 
to the charge for the legacy. Itis further to be observed that the 
arrangement under the compromise was to inure only for the life- 
time of Monmohini. 


Dulal ‘Paik, 





The second contention is that even if the plaintiff is notjto be ; 
taken as having given up his Tight to. the legacy he was entitled 
only to the-sum of Rs, 1,400 i. e. after givingicredit for the sum of 
Rs. 1,600 which had been paid over to him by Monmohini. There 
isa finding as to the said payment by Monmohini to Dulaf in the 
judgment of the trial Court inthe suit which came up to this 
Court, and which was compromised, but then that judgment was 
by consent of parties set aside and a consent decree was passed. 
In the circumstances, ‘we]'think the::question whether the. 
plaintiff received Rs. 1,600 from A should be enquired 
into. TE 
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The defendants Nos. r and 2 claimed the expenses cpnnected 
with the worship during the time they had performed the Sheba 
of the deity, and the defendant No. 5 in her written statement 
prayed that the Thakur might be made over to her. Strictly 
speaking, in the suit as framed, neither the claim for the possession 
of the Thakur on the part of the defendant No.5, nor the claim 
of the defendants Nos. rand 2 for the expenses in connexion 
with the Deb Sheba can be gone into. 


The parties, however, have agreed that the defendants Nos. r 
and 2 will make over the Thakur together with ornaments and 
utensils (such as there might be) to the defendant No. 5 within 
one week of this order being signed, and that defendant No. 5 
will make over the expenses of the Sheba of the Thakur that is 
the amounts of expenses incurred by defendants Nos. x and 2 for 
the period they have been‘performing the Sheba since the death 
of Monmohini up to the date when they deliver possession of 
the Thakur to the defendant No.5. The parties are agreed that 
the amount :of expenses for the Sheba will be taken at Rs. 25 per 
month with the result that the defendant No. 5 will pay, the sum 
of Rs. 1987-8 annas to the appellants. 


The defendant No. 4 states that the arrears of her maintenance 
should be paid out to her. The Court below has found that she 
is entitled to maintenance. She can apply to the Court below 
fora direction upon the Receiver of the secular estate to pay her 
the amount of the arrears of her maintenance. 


The decree of the lower Court with regard to other matters 
exceptithe direction in the decree “and she do get Khas possession 
of the Debotter properties described in schedule Ka of the said 
Idol and that the plaintiff do get Rs. 3,000 as legacy from the 
estate of Lokenath Das for which portion of premises No. 14, 
Beniapukur Lane may be soldif necessary” will stand. But the 
case will go back to the Court below in order that the question 
whether the plaintiff received “Rs. 1,600 from Monmohini may be 
gone into. If he did receive it, the legacy payable to him will be 
reducéd accordingly. It is further ordered by consent that the 
defendant do pay the sum of Rs. 1987-8 annas to the appellants 
as the expenses of the Sheba of the deity incurred by them 
during the period they had been performing the Sheba and that 
the defendants do make over the Thakur together with ornaments 
and utensils, (such as there might be) to the defendant No. 5 
within one week of this order being signed. 
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The defendant No. 5 the contesting respondent will be entitled » Civit. 
to costs, the hearing-fee being assessed at five gold mohurs to be 1926. 


paid by the defendants Nos. 1 and2. Other parties will bear 

their own costs in this Court only. an 
The cross-objection is dismissed. No order as to costs. oe cia 
Page, J: I agree. We have come to the conclusion that W. R. Chatterjea, F. 

under the Arpannama Lokenath dedicated and transferred the 

two properties 14-1 and 43 (now 53) Beniapukur Lane ab- 

solutely to the deity, and became divested of all right and 

title thereto. After dedication Lokenath possessed only such 

rights in relation to these properties as were expressly given 

to him under the Arpannama. As founder he was fuctus officio : 

[Gouri Kumari v. Ramanimoyi Dassi (1)] and the only rights which 

he retained for himself under the Arpannama were those that 

appertain to the office of Shebait. What those rights are I 

endeavoured to explain in Nagendra Nath Pality. Rabindra Nath 

Deb{2) and Lalit Mohan Seal v. Brojendra Nath Seal(3). The 

question as to who are the persons entitled to be Shebaits in 

future was also canvassed before us at the -hearing of the 

appeal. The answer to that question appears to me to present ) 

no difficulty. But until the death of Ramani no question as to 

to the succession to the shebaiti can arise, for under the Arpanna- 

ma it is specifically provided that Ramani should be the Sole 

shebait with an unfettered right to exercise her powers in their 

behalf. It would be premature, therefore in this.case, and during 

the lifetime of Ramani, to decide any question as to the right 

of succession to the Shebaiti in the future which can properly 

be taken into consideration only after Ramani’s death. A 

further contention was raised by the appellants that there 

was a consensus of opinion among all the persons interested in 

the worship of the deity that these two properties, which had 

been dedicated absolutely to the deity, should be treated as secu- 

lar property. In my opinion it is clear upon the facts that no 

such consensus was proved. But it must not to be taken that 

I should be prepared to hold that if all persons interested in the 

worship of the deity are agreeable they can validly convert 

Debottar into secular property, or that sucha doctrine can be 

sustained as being in accordance with Hindu Law. Although 

this is not the occasion to express a definite Opinion upon this 

vexed and still un settled question it appears to me, as at pre- 


(1) (1922) I. L. R. 50 Cale. 197. (2) (1925) I. L. R. 53 Calc. 133. 
(3) (1925 I. L. R. 53 Cale. 251. z 
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sent advised and subject.to any further argument that hereafter 
may. be presented when the question arises for determination, 
that this doctrine, which is based upon a mere otter dictum of 
Sir Montague Smith in Konwar Doorganath Roy’s case (1) is in- 
compatible with the spirit that moves a pious Hindu to set up a 
thakur for his family to worship from generation to generation, 
and also with an absolute dedication of property to the deity ; 
Dharma Das Mandol v. Gosta Behary Mandol (2) ; Menmohon 
Ghose v. Siddheswar Dubay (3); Gopal Jew Thakur v. Radha Benode 
(4); Mullick v. Mullick (5). See also Sarkar’s Hindu Law sth 
Edition at p. 710. I concur inthe order proposed. 


A, T. M. Case sent back: Cross-objection dismissed, 
‘(1) (1876) L. R. 4 I. A. 52 (58) 3 I. L. R. 2 Cale. 341. (347). 
(2) (1911) 16 C. W. N. 29. (3) (1922) 27 C. W. N. 218 (220). 
(4) (1924) 41 C. L. J. 426. (5) (1925) I. L. R. 52 Calc. 809 (824). 


Before Mr. Justice Suhrawardy and Mr. Justice Graham. 


ERR NASIB ALI 
V. 


5 MUNSHI WAJED ALL.* 


Gift—Mahomedan Law—Essentials—Deed, if requires registration— Transfer 
of Property Act (IV of 1882), Sec. 123—Registration Act (XVII of 1908), 
Secs. 17, 49.—‘Instrument of gift of immovable property’. 


) Section 123 of the Transfer of Troperty Act is not applicable to Maho- 
medans. _ 


-' The essentials of a gift under the Mahomedan Law are declaration of 
heba by the donor, an acceptance, express or implied, of the gift by the 
“donee, and delivery of possession of the property, the subject matter of the 
‘gift, according to its nature. A simple gift can only be made by going 
through the above formalities and no written instrument is required. In 


a: # Appeal from Appellate Decree No. 801 of 1924, against the decree of Babu 


„œ Raj Kumar Basu, Officiating Subordinate Judge of Sylhet, dated the 8th Jan- 


uary; ‘1924, reversing that of Babu Pabitra Nath Das, “Munsiff of Hailakandi, 
dated the 3rd April, 1923. 
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fact, no writigg is necessary to validate a gift; and ifa gift is made by a 
written instrument without delivery of possession, it is invalid in law: 
Sadik v. Hashim (1). 

A deed of gift of immovable property executed by a Mahomedan is not 
the instrument effecting, creating or making the gift but a mere piece of 
evidence. It is not a document of title. It does not require registration. 


‘Instrument of gift of immoveable property’ in section 17 of the Registra- 
tion Act, is an instrument or deed which creates, makes or completes the 
gift thereby transferring the ownership of the property from the executant to 
the person in whose favour it is executed. 


If the deed of gift of immovable property executed by a Mahomedan requires 
registration under section 17 of the Registration Act, it cnanot, if unregistered, be 
used as evidence under section 49 of the Registration Act, touching that property. 

Appeal by Defendant No. r. 
Suit for Aas possession. 


Babu Hemendra Kumar Das for the Appellant. 


Babu Satyendra Kishore Ghose for the Respondent. 
The judgments of the Court were as follows : 


Suhrawardy, J. The plaintiff respondent brought the pre- 
sent suit for as possession basing his title upon a gift by the 
admitted owner of the property Etim Meah in favour of the 
plaintiffs vendors. The defendant denied the gift and claimed 
title under purchase from some of the heirs of Etim. The trial 
Court on the evidence found that the gift was not proved 
and dismissed the plaintiffs suit. On appeal the learned 
Subordinate Judge found upon the evidence on the record 
that the oral gift coupled with delivery of possession as alleged 
by the plaintiff was satisfactorily proved and made a decree in his 


favour. This gift was made by Etim Miah on the eve of. 


his departure for Mecca where he subsequently died. The 
donees were the daughters sons of Etim. They were tather- 
less and were brought up from their childhood by him. Etim 
had a son to inherit his properties ; and before he left for 
Mecca he made a gift of some of his properties in favour of his 
grandsons, About that time Etim also executed a deed of gift in 
favour of his grandsons viz. on the day before his departures but 
for some reason or other it was not registered. The learned 
Subordinate Judge is of opinion that the gift was complete as 
soon as there was delivery of possession by Etim and that the 
unregistered deed of gift should be left out of consideration as it 
could not be received in evidence under section 49 of the Regis- 


(1) (1916) L. R. 43 I. A. 2125 L L. R. 38 All. 627 ; 25 C. L. J. 363. 
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tration Act. I think that the view taken by the lower appellate 
Court is‘substantially correct and in perfect accord with the Maho- 
medan Law. 

It is argued before us on behalf of the appellant that the deed 
of gift not being registered under the Registration Act is not 
admissible in evidence and no other evidence of the fact of the 
gift can be admitted under section g2 of the Evidence Act. This 
argument is based upon the fallacious assumption that the gift 
was created by the deed. Under section 123 of the Transfer of 
Property Act a gift must be made by an attested, registered 
instrument. But that section is not applicable to Mahomedans. 
That being so, the law that we have to follow in the present case 
is the Mahomedan Law. The essentials of a gift under the 
Mahomedan Law area declaration of heba by the donor, an 
acceptance, express or implied, of the gift by the donee, and 
delivery of possession of the property, the subject matter of-the 
gift, according to its nature. A simple gift can only be made by 
going through the above formalities and no written instrument is 
required. In fact, no writing is necessary to validate a gift ; and 


ifa gift is made by a written statement without delivery of poses- 


sion, itis invalid inlaw. See the case of Sadik Husain Khan vy. 


Hashim Ali Khan and others (1). The position under the - 


Mahomedan law is this—that a gift in order to be valid must be 
made in accordance with the forms stated above ; and even if 
it is evidenced by writing, unless all the essential forms are 


. Observed, it is not valid according to law. That being so, a 


deed of gift executed by a Mahomedan is not the instrument 
effecting, creating or making the gift but a mere piece of evi- 
dence. It may so happen after a lapse of time that the evidence 
of the observance of the above forms might not be forth- 
coming so it is sometimes thought prudent to reduce the fact that 
a gift has been made into writing. Such writing is not a docu- 
ment of title but is a piece of evidence. The law with regard to 
the gift being complete by declaration and delivery of possession 


is so clear that in a case before their Lordships of the Judicial 


Committee [Kamarunnissa Bibi v. Hussaini Bibi (2) where a,gift 
was said to have been made in lieu of dower their Lordships 
held that the requisite forms having been observed it was not 
necessary to enquire whether there was any consideration for 
the gift or whether there was any dower due. The case of 


(1) (1916) L. Re 43 1. A. 21251. L. R. 38 All. 627 ; 25 C. L. J. 363. 
(2) (1880) I. L. R. 3 All. 266. ° 
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Karam aki v. Shatfuddin (x) is similar in principle to the pre-e «e Civit. 


sent case. There also a deed relating to the gift was executed. 1916. 
The learned Judges held that if the gift was valid under the Maho- iah. Ali 


medan Law it was none theless valid because there was a deed 
of gift which owing to some defect was invalid under section 123 
Transfer of Property Act and could not be used in evidence. Suhrawardy, $. 

The next question that calls for consideration is whether a docu- p 
ment like the present one executed by a Mahomedan donor after 
he had made a gift to show that he had made it in favour of the 
donee is compulsorily registrable under the Registration Act. 
Under section 17 of the Registration Act an instrument of gift 
“must be registered. By the expression ‘instrument of gift of 
immoveable property’ I understand an instrument or deed which 
creates, makes or completes the gift thereby transferring the owner- 
ship of the property from the executant to the person in whose 
favour it is executed. In order to affect the immoveable property, 
the document must be a document of transfer ; and if it isa 
document of transfer it mustibe registered under the provisions of 
the Registration Act. The present document does not affect immo- 
veable property. It does not transfer the immoveable property 
from the donor to the donee. It only affords evidence of the fact 
that the donor has observed the formalities under the Mahome- 
dan Law in making the gift to the donee. I am prepared to go so 
far as to hold that a document like the present one is not com- 
pulsorily registrable under the Registration Act, or the Registration 
Act does not apply to a so-called deed of gift executed by a Maho- 
medan. But for purposes of the present case, it is not necessary 
to go so far because I hold that this document is only a piece of 
' evidence, and conceding that it should have been registered, the 
effect of its non-registration is to make it inadmissible in evidence 
under section 49 of the Registration Act. Apart from this piece 
of evidence the lower Court has found, upon oral evidence on the 
record that a valid gift was made by Etim in favour of his grandsons 
Monohor and Habijali—the plaintiffs vendors. This being the 
principal issue in the case and it being decided against the appel- 
lant; the appeal must fail. Itis argued that some other issues were 
raised at the trial in the first Court but they have not been decided 
by the lower appellate Court. ‘Though these issues were decided 
against the appellant by the trial Court there was no cross-appeal 
and the Judgment does not show that they were raised in the lower 


Y. 
Munshi Wajed Ali. 





appellate Court. ~. 
The appeal is dismissed with costs. - 
Graham, J: I agree. 

A. T, M. Appeal dismissed, 


(1) (191 6) I. Le R. 38 All. 212 
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MAHANTAN MAHANT CHATURBHUJ DAS AND OTHERS, 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE AT PATNA. | 


Hindu Law—Erection by shebait of temple of annexes thereto—Funds pro- 
cured by loans—Loans discharged by borrowing on mortgage at lower 
interest—Validity of mortgage—Legal necessity. 

The Shebait of a temple, in order to raise funds for the erection, as 
annexes to it, of a lodging-house for rich disciples and a dining hall for Sadhus, 
borrowed from 1891 onwards from money lenders various sums amounting to 
Rs. 9, 337, repayable with interest at the rate of 2 per. cent. per mensem. 
Subsequently, in order to pay off this debt, which, with accumulated interest, 
amounted in 1906 to Rs. 25, 000, he raised the amount by mortgage of.certain de- 
botlar properties, interest being stipulated at the rate of : per. cent. per mensem 
only. When this mortgage-debt was not repaid, the mortgagee instituted an 
action, claiming both persona! and mortgage-decree against the Shebait. 
The latter filed his written statement {which he did not, however, attend 
the trial to support) contending that the mortgage was invalid by reason of the 
absence of legal necessity for borrowing, for the erection of the annexes : 


Held, reversing the judgment of the High Court that even admitting that 
the original ‘loan was not ‘contracted from legal necessity (which was not 
demonstrated), -the endeavour to discharge it and reduce the interest by 
means of a mortgage on Jess onerous terms was sufficient indication of existing 
legal necessity to validate the mortgage: Prosunno Kumari Debya v. Golab . 
Chand (1), referred to. 

Appeal from a decree of the High Court (Jawala Prasad and 
Foster, JJ.) dated the 17th March 1923, which dismissed an 
appeal from a decree of the Subordinate Judge of Cuttack (S. C. 
Mittra, Esq.) dated the 28th February r922, who, in the appel- 
lants suit on a mortgage, had passed a money decree only against 
respondent No, x (the mortgagor), but had refused a mortgage- 
decree. 

The material facts appear from their Lordships’ judgment. 

L. de Gruyther, K. C. and Æ. B. Raikes for the Appellant: The 
building of the annexes was necessary and ‘beneficial to the 


. «Math, and, consequently, the debt incurred by borrowing therefor 


(x) (1875) L. R. 2 1. A. 345; 23 W. R. 253; 14 B. L. R. 450 
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was incurred for legal necessity. It was further beneficial to the 
Math to have the prior debt at exorbitant interest extinguished and 
replaced by an equivalent debt ata reduced rate of interest ; and 
the mortgage which effected this was therefore executed for legal 
necessity. This term “‘ legal necessity” must be interpreted accord- 
ing to the special circumstances of each case and occasion: 
Prosunno Kumari Debya v. Golab Chand (1). The onus of 
proof that the expenditure was profitable to the Math was not on 
the appellant as the Indian Courts wrongly held ; it lay on the con- 
trary, on the respondent to establish that it had not been profitable, 
and, in fact, they should have presumed that the outlay had been 
profitable from the respondent’s refusal or failure to produce the 
books of the Math or to give evidence. Those Courts should have 
decided all the issues in favour of the appellant, and given hima 
morigage decree, orin any event have appointed a Receiver of the 
Math income, with directions to pay all surplus income to the 
appellant. 

W. Wallach for the Respondents: The concurrent findings of 
fact of the lower Courts that (i) the property mortgaged .is not res- 
pondent I’s, but is dedottar property of the deity ; (ii) the mortgage 
was not executed for legal necessity and for the benefit of the Tha- 


kur,{iii) the alleged debts anterior to the mortgage were not for ` 


legal necessity and for the benefit of the idols, are correct, and 
cannot be disturbed. The decision of the rst issue by the 
Subordinate Judge is also correct that the suit should be 
dismissed because the Thakurs who were necessary parties had not 
been impleaded as defendants; and the decision of the High 
Court on this issue was erroneous. The appellant’s suit for a 
decree for sale on the mortgage was rightly dismissed. 


The judgment of the Board was delivered by 

Lord Atkinson. ‘This is an appeal from a decree of the High 
Court of Judicature at Patna, dated the 17th March, 1923, dismiss- 
ing an appeal from a decree of the Subordinate Judge of Cuttack, 
dated the 28th February, 1922, who in a suit for sale on a mort- 
gage had passed a money decree only against defendant No. r, 
but had, in other respects, dismissed the plaintiff's claim. , 

The defendant, the mortgagor, is the Mahant of the Muth of 
a Thakur or deity of the Vaishnavites called Sri Jagannath 
Mahaprobhu at a place called Puri. It includes a temple with 
idols in it. The defendant, with, as it is alleged, the view of 


increasing the income of the Muth, built as an addition to ita ` 


2 (1875) L. R, 2 I. A. 1453 93 WER. 353; 14B. L. R. 450. 
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lodging house, where Rajahs and other rich devotees yisiting the 
Muth might obtain during their visit comfortable lodgings, and 
built in addition a large hall where food might be supplied to those 
devotees who might visit the Muth and worship at it. 


The revenue of the Muth, though sufficient to meet the ordinary 
expenses of the worship in it, was insufficient to meet in addition 
the cost of the construction, maintenance and management 
of these new buildings. The defendant was accordingly, from 
the year 189t downwards, obliged to borrow from time to 
time from moneylenders on notes of hand, setting forth the pur- 
pose of the loans, various sums of money, bearing interest at 
Rs. 2 per mensem or more. The actual sum expended on the 
construction cf these pucca buildings, as they were styled, only, 
amounted to Rs. 9,337, so that the outlay could not be consider- 
ed to have been of an extravagant character. Owing, however, to 
the very high rate of interest charged by the lenders, the 
defendant’s indebtedness to these latter amounted by November, 
1906, to the large sum of Rs, 25,000. To meet this indebtedness, 
the defendant, the Shebait, on the 6th November, 1906, borrowed 
from the plaintiff the sum of Rs. 25,000, bearing interest at a rate 


- only equal to one-half the rate he had been paying on the loans 


obtained from moneylenders, namely, 1 per cent. per mensem, 
and in order to secure the repayment of this loan and the interest 
accruing upon it, he gave to the plaintiff a mortgage of certain pro- 
perties which were at the time, and still admittedly are debottar 
properties belonging tothe Muth, and not to any extent or in 
any respect- the properties of the defendant. These properties are 
enumerated and described ina schedule attached to the mortgage 
deed. 


As the defendant, on some very unconvincing excuse of illness, 
obstinately refused to appear as a witness at the trial of ‘this case 
before the Subordinate Judge at Cuttack, or to examine any wit- 
ness onhis own behalf, or to produce his books, though he 
had been summoned to produce them, it becomes necessary to 
extratt from the mortgage deed a lengthy extract detailing what 
was the defendants real action and what were his objects in 
undertaking to build a pucca building of the manner described. 
As he executed the mortgage deed, he must be bound by this 
narrative, despite his embarrassing refusal to give evidence, to 
examine any witness in his behalf, or to produce his books, which 
of all things were of the most ‘importance; ‘as they must “have 
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shown hoy much of the borrowed monies was spent in building the 
pucca houses and how much on the ordinary service of the Muth. 

The extract referred to runs as follows : 

“That ere this I had borrowed money from several makajans 
for the amrttomonoht expenses of Shree Jagannath Mahapravu, for 
the seda and puja of the Zhakur in Barsanth Muth in my 
marfatdari situate in Markandeswar Sahi, Town Puri and to meet 
other necessary and legitimate expenses in connection therewith. Be- 
ing unable to pay the principal and interest and being in urgent need 
of money to preserve Muth properties, to increase the profits accru- 
ing therefrom and to improve the condition of the said Muth, I 
borrowed Rs. 20,000 by a registered bond dated the 18th July, r902, 
from Bhikari Misra and others, of Markandeswarsahi, Puri, in 
order to pay off the aforesaid legitimate debts and to build the 
Pucca one-storied and two-storied buildings and lodging houses, 
etc., of the Muth. With that amount I paid off the debts hereto- 
fore contracted for the legitimate expenses of the Muth and the 
balance I spent for the Pucca buildings and Cutcha houses of the 
Muth ‘and for the azmzitomonoht expenses of Shri Jagannath 
Mahapravu and the Zh#akurs of the Muth. Being unable to pay 
regularly the interest of Rs. 300 a month due on the said sum of 
Rs. 20,000 and to pay off the principal and interest, though repeat- 
edly called upon by the creditors, I requested you to lend money. 
As you agreed to lend me Rs. 25,000 at a low rate of interest, 
i.e at Rs. 1 p.c. p.m. for the Thakurs, I have thought of paying 
off the principal and interest due on the said registered unsecured 
bond dated 18th July, 1902, As the said amount was borrowed 
for the Thakurs and for the preservation and improvements of the 
properties of the Thakurs, I hereby mortgage to you the properties 
of the Thakurs as security for payment of the amount which I 
borrow ‘from you. To pay off the said principal and interest the 
Thakurs, the Muth and I personally remain liable. On the afore- 
said terms I take loan of Rs. 25,000 in cash from you and as to 
security for payment of the principal and interest I mortgage to 
you the entire Mouza Duaypur amrilomonoht lakhraj.” 

It contains also a personal covenant by the defendant, in the 
following words, to pay the mortgage debt and the interest thereon. 
It will be found at p. 16, Part III, line, 14, and runs thus. “I 
hereby execute this mortgage bond of my own free will-and accord 
‘without being influenced by others, and agree that I shall p.m. 
pay the principal of Rs. 25,000 and interest thereon atr per cent. 
‘within one year from this daté, and redeem the mortgaged pro- 
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perty and take back this bond.” The properties comprised in 
the mortgage are enumerated and described in great detail in the 
schedule annexed to this instrument. They include amongst other 
kinds of property the two entire Mouzas of Durgapur, 288.36 
acres in extent, and include also some land rent free and some 
let to tenants, and also the entire Mouza Barudi, 644°17 acres in 
extent. They -include a great number of homesteads, of houses, 
gardens, miscellaneous crops and some waste land, etc., etc. The 
plaintiff on the 23rd December, 1920, instituted in the Court of 


_ the Subordinate Judge of Cuttack the suit out of which this appeal 


has arisen, claiming to recover from the defendant the sum of 


"R. 43,114-10-8 due tohim for principal and interest under the 


mortgage deed and praying that a decree might be passed 
directing the defendant to pay the said sum to the plaintiff with- 
in the time prescribed by the Court. | 

lt will be observed that this is entirely a personal claim 
against the defendant to pay the debt he owes and has covenanted 
to pay, and the remedy prayed for is a personal remedy against 
him, worthless most probably to the plaintiff. The plaintiff then 
prays for alternative relief in the following paragraphs : 

“(Kha) That if the defendant 1 does not pay the decretal 
amount, etc,, within the prescribed time or deposit the same in 
the Court, his right to redeem the mortgaged properties be forfeited 
and the decree be made final and the mortgaged property be put 
up to sale and out of the sale consideration the plaintiff may be 
paid the decretal amount, etc. 

‘(Ga) That if the sale consideration of the mortgaged property 
be found insufficient for the satisfaction of the decretal amount, 
etc., due to the plaintiff, the Court may be pleased to pass a decree 
awarding the balance to the plaintiff from defendant 1 and the 
other moveable and immoveable properties of Barasanth Math. 

“(Gha) That the Court may be pleased to pass a decree award- 
ing the plaintiff such other relief as he may be deemed entitled to 
in the justice of the Court.” 

To this plaint the defendant, the Shebait, filed a long written 
statement signed by his agent. It begins with the assertion that 
the plaintiff’s claim is wholly false and fraudulent. It contains 
many statements directly contradicted by the contents of the 
mortgage and other written documents to which the defendant 
has put his hand and by which he obtained the loan of the 
money sued for. It is, on the whole,.a mean and mendacious 


: production, and it is not to be wondered at that no witness was 
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put forwarg, or possibly could be found, to give evidence in its 
support. On these pleadings several issues were raised. Of these 
the following five, with the answers to them, are alone relevant. 

1. Is the suit bad for defect of party ? 

Finding, First Court : Yes. 
Appetlate Court: No. 

2. Was the bond in suit executed for legal necessity and benefit 
of the Thakur (god)? 

Finding of both Courts: Not for legal necessity. 

3. Were the alleged debts preceding the bond in suit for 
legal necessity and benefit of the idol ? 

Finding of both Courts : Not for legal necessity. 

4. Is the plaintiff entitled to a mortgage decree ? 

Finding of both Courts: No. 

5. To what relief is the plaintiff entitled ? 

Finding of both Courts: Only a personal decree against 
the defendant. 

The main defence relied upon by the defendant, as the Shebait, 
were that— 

15. There was no legitimate and legal necessity for borrowing 
the amount of the bond in suit. The said bond is wholly inope- 
rative and invalid according to law against the amzudamonhat 
debottor property and the Thakur. — _ 

23. The acts of the defendant 1 were not the acts of a pri- 
dent manager of the dedotter property, and by his acts the debottor 
properties have been ruined and wasted and the debts have 
swelled. No improvement has been made of the Muth or of the 
amrutamonhai property. ` 

Had he been examined and properly cross-examined he must 
have either disproved these allegations in whole or in part ; or if 
he came into the witness box he must have admitted that these 
pucca buildings were wholly useless and of no benefit to the Muth, 
though for nine or ten years he had continued “fo Construct them, 
or that they were—some of them actually within the Muth— 
part of the Muth and were functioning wholly to the benefit of 
the Muth in the way he had hoped, designed and intended. they 
should function ; and if he admitted this latter, he would then, 
if properly cross-examined, have been required to explain upon 
what principle of justice or equity, when they functioned in the way 
above mentioned, he refused to pay the man whose money built 
or helped to build them—-the money had been lent him. His excuse 
or not coming forward as a witness in obedience to a summons 


499 


Fd P. C. 
1926. 
ered 


Niladri Sahu 


vw. 
Mahantan Mahant 
Chaturbhuj Das. 





Lord Athin.on- 


500 
P. C, a 
1926. 
Lene 
Niladri Sahu 
P. 


Mahantan Mahant 
Chaturbhuj Das. 


Lord Atkinson. 





é : 
THE CALCUTTA LAW, JOURNAL. | VOL. XL. 


served upon him was that he was ill, of what disease he gid not : 
No medical evidence was given to support thal excuse. But 
books were not ill. They must have shown how the money t 
rowed by him had been applied, how much of these loans had b 
expended for building the pucca house, and how much, if any, 
the services of the idol and the general expenses of the temple. 
certainly looks as if the design of the defendant was not to have 
case decided ona full examination of all the relevant actual f 


" involved in it, but to keep from the knowledge of the judicial tr 


nals all the relevant and decisive information touching the enterf 
from which the action springs. In the result, as might have t 
expected, not a particle of evidence was produced to prove any 
of the allegations of fact contained in these defences. It w 
appear to their Lordships that this case proceeded as if, ins 
degree, all the loans discharged by the Rs. 25,000 lent on the n 
gage had been spent in constructing the pucca houses. This i 
entire mistake, Fortunately, in the interest of justice, the plai 
has been able to Secure several documents dealing with severa 
these loans. ‘These documents, 13 in number, will be found in 
Appendix, Part III, from page 2 to page 13, inclusive. Two of tł 
bonds dated the 28th March, 1891, and 23rd March, 1895, deal 
loans expressed to be contracted to pay for the amritomo. 
expenses and “my” (i.¢.,-the-defendamt’s) Muth, and both are sig 
by the defendant. . 

A bond, dated the 25th June, 1896, deals with a loar 


Rs. 1,300 to meet the daily amritomonohi of the Muth and to 


chase stones, wood, bamboo, and other materials. This bond 

all the following are signed by the defendant. The next is di 
the 28th August, 1897. Its opening sentences are worth repeat 
They run thus: “Being in need of money to pay the cost of 
timber and fees to the Raja of Baramba for making beams, etc., 
the pucca building which I am costructing on the Sadar Dar 
of the Muth, I borrowed ere this from your Stridhan through y 
husband on the 9th June of the current year Rs. 200, on the 2 
Rs. 200, on the 3rd July Rs. 82, and on the 24th July Rs. : 
Being in further need of money for current expenses, I take ` 
from you of Rs. 318 in cash out of your Stridhan through your 

band.” Another bond, dated 28th August, 1897, sets out 

on the 25th June, 1897, Rs. 200 were borrowed on a regist 
bond, that being in further need of money to meet the cost of 
gation and the daily amritomonohi expenses, the defendant bor 
an additional sum of Rs. 1,000 at “interest at Rs. 2 per cent. 
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rhensem. `, On the’ zgth Séptember ‘the defendant executed a bond 


borrowing Rs. 3,000, ‘being in need of monéy to construct pucca 
buildings of the Muth, and ‘to: meet amritomonohi’` expenses. On 
the gth November, 1900, the defendant borrrows Rs. 900 at 3 per 
cent, per mehsem, “being in need of money to construct pucca, 
ete. of ‘my’ (sic), Muth: and to any on the Bhog, etc., of Shree 
Jagannath Mahaprobhu.” 

On the 4rd- ‘December, 1900, the defendant borrows Rs. 2,500 
on note of hand for expenses the same as those last mentioned, and 
on the 28th of the same month the deféndant executes a bond for 
the loan of Rs. 470 for amritomonohi expenses of his (siz) Muth 
and the construction’ of pucca Buildings. On the 26th January, ' 1901, 
he borrowed on'bond Rs. zoo for the necessary expénses “of my 
(sic) Muth.” On ‘the 18th July, 1902, the defendant signs a docu- 
ment enumerating the sumis he had borrowed up to Rs. 4,900 for 
thé purpose ‘of carrying on'the amritomonohi` expenses of Shree 
Jagannath Mahaprobhu, and ‘for ` the construction of the pucca 
building and ‘thé kachha dilapidated houses of thé Muth, ‘as well 
as other legitimate expenses, and then takes a loan of Rs. 8,808 
which, together with the enumerated ` sums, brings up his indebted- 
ness to Rs. 20,000, for which he signs ‘a bond, 


There details are in agréement with the statements of the defen- 
dant, contained i in the mortgage deed of the 6th November, | 1906. 
As to the various sums secured by bond for which he admits he 
was indebted, the plaintiff was examined on his own behalf and 
cross-examined at considerable length. Three additional witnesses 
were also examined on his behalf. The plaintiff proved that the 
defendant borrowed” the sum of Rs. 29,000 from him, Rs. 25,000 
of which was secured ‘by the mortgage bond and. Rs. 4,000 by a 
single’ bond. ‘This sum of Rs..29,000 was, he -said, paid. over to 


Bhikary’ Misra, ‘a former creditor of the defendant ; that he, the. 


plaintiff, made inquiries about these loans, which his money satisfied, 
-and learned that thë money bórřowed was used to pay for the pucca 
buildings and. for the expenses òf amritomonohi or Jagannath ` Jeo’s 
services, and that the pucca buildings were situated ten Bakhray 
_ towards the southern sidé of the Muth. > The Baisnabs are fed there, 


he'said, on the festal occasions -of Jagannnath and Markanda ; 
that one of the’ stone hotises was built near the temple of the Thakur; 


another house, the ` Kachha house. was built inside the Muth, 
where the’ Baisnabs and.’ ‘pilgrims stayed. The pucca two-storied 
house; he said, was built for ; sthe` Raja disciples of ‘the Muth. 


The’ Baisnabs, he’ says, stay therë during Dol and Gundicha 
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occasions of Jaganna Deo. Barakhendi and Bavamba ' Rajas, he- 
says, lived in the two-storied house, that he saw them there, that 
he lived there for fourteen or fifteen years, and lives at present 
in a house only 290 cubits off the Muth, that he asked the 
defendant to produce the papers. He-says he lived near the 
Muth from his childhood. He says he inspected the jama kharach’ 
books from 1891 or 1892 to 1g02 or 1903. They contained, 
he said, the income and expenditure of the Muth from all sources, 
including borrowings. He said the borrowings were entered, and 
the previous tahabil was almost nil, and he saw the expenses of 
the several necessities day by day. Afterwards ro Bakhras houses, 
he said, were built in 1892 or 1893, the two-storied house in- 
1895 or 1896, the kachha house in 1898 or 1899. He says that 
before these years Baisnabs came and lived and were fed in 
houses that got broken in the meanwhile. He states positively 
that the defendant, the Shebait, aid that Maharajas and Rajas gave 
properties to himself and to the Muth. The evidence of the other 
witnesses corroborates this, and is consistent with that of the 
plaintiff. 

Nothing of importance was elicited from these witnesses on 
cross-examination. It appears to their Lordships that the fair. 
inference to be drawn from this uncontradicted evidence, coupled 
with the mortgage and the bonds already referred to, is that the 
building project which the defendant promoted has been success- 
fully effected by the use of a portion of the monies borrowed by. 
the defendant ; that it has been completed in great part if not 
entirely ; that it is functioning as contemplated by its author ; 
that the Muth isto a great extent benefited by it, in that wor- 
shippers are more numerous and of a richer class than thereto- 
fore—visited the Muth for devotional purposes, attracted presum- 
ably by the increased and more civilised accommodation the new 
buildings afford. 

Their Lordships think that this evidence completely refutes the - 
statements of fact upon which the main defence put forward by the 
defendant rests. 

A partition suit was instituted between the plaintiff and his 
brothers, and the brothers were consequently made formal defend- 
ants in this suit, the real defendant:who contracted the loan being 
styled defendant No. r; but the Sub-Judge,- quite properly, put 
-the claim for partition aside, and the Shebait was therefore referr- 
ed to asthe defendant No. 1. This learned Judge, in deliver- 
ing judgment, -said : “ When it is clear that the properties (ie., 
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the propeties mortgaged) do not belong to the defendant No. 1, 
but to the Thakurs, and when the bond in suit was not executed 
by the defendant No. 1 in his capacity as marfatdar of the Thakurs, 
and if when the decree is to be passed against these properties it 
is only necessary that Thakurs should have been parties to the suit 
and should have one opportunity of refuting the allegations of cir- 
cumstances made by the defendant No. z personally, which made 
the bond to all intents and purposes obligatory upon them. 
Thus the Thakurs are necessary parties to this case.” He said 
he thought the objection fatal to the suit, and decided that it 
should stand: dismissed. 

The Sub-Judge then proceeded to say that after this finding 
he was not called upon to decide upon the other issues raised 
in the case, and then proceeded to express himself thus : 

“But as I have recorded evidence I think it would not be amiss if 
I make findings on them. The necessities alleged are building 
expenses of the Muth, amrutamunaht expenses and feeding of 
Sadhus. Pucca buildings were made where there were Kacha 
sheds and a two storied building added to the Muth for Moharaja 
and Raja disciples. There is no evidence that Kacha sheds would 
not have done for old dilapidated sheds of that nature. 

“There is noevidence also that Moharaja and Raja disciples 
of the Math refused contributions to the Math without a two-storied 
building. In fact, in my opinion these were not necessities at all 
but were raised to show to people that the Math is a rich and big 
Math. In these circumstances these buildings cannot be regarded 
as necessities of the Math. Then as regards Amsttamonohi expenses, 
the defendant No. 1x fell short of his fund for Amsttamonohs pur- 
poses as all the money of the Math cannot be absorbed in the 
pucca bisildings erected, which was done to satisfy either his own 
vanity or for speculative purposes. The shortage of amsttamonohi 
expenses therefore cannot come under the head of legal necessity 
at all. Besides there is no evidence to fix the amount of the 
amritamonoht expenses borrowed. As for expenses for feeding 
Sadhus for the same reason cannot come in the category 
of legal necessity. There is also no evidence to fix the, exact 
amount of it.” 

It did not occur to the learned Judge that but for the con- 
venient illness of defendant all the information he desired could 
have been supplied: to him by the opportune invalid. He 
then proceeds to add that after making the order he consulted ` 
_the pleadérs, and was convinced by them of what would be 
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apparent to the merest tyro in the profession—that a. personal 


1926. decree should be made. against the defendant for - money 
al tad 


‘Nita Sahu. only. 
The High Court. point out that the ‘Sub-Judge had decided in 
Mahantan’ Mahant 


* Chaturbhuj Das.’ favour of the plaintiff that the. suit was not’ barred by limitą- 
tion and that this finding was not challenged before them, but 
Lord Atkinson. 

oe oe that he did decide questions I, 2, 354 against the plaintiff. on the 
E ground that the Thakurs were necessary parties, and not having 
been -impleaded, the suit was defective ; that there was no legal 
necessity for the loan to the Thakurs so as to- entitle the defen- 
dant No. 1 to mortgage the properties in question,; and that the 
loan did notin any way benefit the Thakurs: The learned 
Judges in the High Court held that it was obvious that defendant 
No. 1 was sued in his representative capacity, and that therefore the 
deity was nota necessary party and that the Subordinate Judge's 

decision on that point was erroneous. 

These learned Judges, after, referring to -> the. several debe 
mentioned in the mortgage bond, which the borrowed money, 
Rs. 25, ooo, was applied to liquidate, set forth the grounds of their 
decision in the following passages of their judgment. , cee 
to the plaintiff’s evidence, they say : 

“ The most important of these necessities is err to be the 
construction of pucca buildings. It is said by the plaintiff that the 
pucca two-storied buildings were required for the Rajadisciples of 
the Math, such as Raja of Baramba and Barakhemdi and during 
the dol jatra and Rath Jatra occasions these buildings are used for 
the putting up of Vaishnavas. One two-storied building, the plain- 
tiff says, ‘was built as the temple of the Thakur. One &uccha house 
was also built inside the Math where Vaishnavas and pilgrims stay. 
In cross-examination he says that he heard . from, defendant No, r 
that the Maharajas and Rajas_ gave properties to himself and.. to, 
the Math. _ From this, it is argued that the aforesaid buildings were 
necessary for the. comfort and convenience of the _ disciples, 
of position of the Math . and: [possibly | that. might ‘increase’ the. 
offerings made to the. deity and thus the buildings ‘were >calculat-, 
ed ito. increase the income, of the property. The learned. Subordi-, 

nate Judge says that there is no evidence that the Maharaja _ and; 
Raja disciples of the Math ~refused contributions to, the Math 
without a “two-storied building . and that these buildings were not: 
i necessities at all but were raised to show to people that.the Math: 
“was :. rich and a big Math. It may. have been desirable or even com 
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buildings fọr the comfort and convenience of the Raja-disciples if 
this could be done out of the savings of the income of the Math 
properties. But the construction of such buildings cannot be con- 
sidered to.be such pressing necessities as to justify the construction 
of them by raising loans. The actual loan taken from 1891 up to 
1906 to meet the necessary Amsuimonohi expenses and the cons- 
truction of the pucca buildings. amounted to about Rs. 9337 and 
the interest even after payment from time to time swelled the 
amount of the loan to Rs. 25,000, for which the bond in suit was 
executed. Inthe previous loans the exhorbitant rate of interest 
such as Rs. 3-2, Rs, 2 was stipulated for. Where was the necessity 
for borrowing at such high rate of interest? The -considerations for 
the loan look very much like speculations, and howsoever advantage- 
ous it may be the Mohant was not entitled to launch into such 
speculations by borrowing money at high rates of interest. 
Therefore the construction of buildings in question was not a press- 
ing necessity for which the Shebait, defendant No. r, could mort- 
gage the properties- of the Thakur at high rates of interest. The 
daily expenses of the Math as well as the Amrutmonohi may have 
been necessary, ‘but.in order to show whether there was necessity 
to meet these expenses by borrowing, it was incumbent upon the 
plaintiffs to show that the income of the Math was not sufficient 
to meet these necessary expenses. The plaintiffs no doubt sum- 
moned the defendant to produce accounts of the income and 
expenditure of the Math, but they ultimately failed in this attempt. 
No doubt inference adverse to the defendant may be drawn from 
this fact, but the plaintiff’s witnesses pose themselves to be acquain- 
ted with the ins antl outs of the Math; some of them live very 
close and say that they saw the Jama Khkarack Bakis and also 
satisfied themselves as to the necessity - -of the loan. ‘ It is, how- 
ever, strange that- none of them can give any idea of waat the: 


income‘of the properties was; sR TNA 


* * + 


“The. failure’ of .the defendant, No.: `r to produci the accgunt 
books. does not :very much affect the; issues in hand inasmuch as 
it is: not denied, and.in fact it has been «proved that -the money. 
was taken for.the ‘purpose of’ constructing the Pucca structures -for, 


the Raja , disciple and for the Sadhus. The question is not solved: 


by the. establishment of that fact alone. It has further to be 
proved. that they were the dire necessities of - the time; and could. 


not.,be-postponed and that loan must necessarily haye been taken, i 


to meet them. I therefore agree with the learned Subordinate 
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ee Judge that there was no legal necessity for incurring the loans in 
1926. question. ` 
Nilada Sahu: ‘“Lalso agree with the learned Subordinate Judge when he says 
Me that the buildings were constructed only to satisfy either the vanity 
Mahantan Mahant 
Chaturbhuj Das. Of the defendant or for speculative purposes.” 
Da d arisia Their Lordships cannot, l in the evidence, find a single particle 
— to support this- latter allegation. It has been already demonstrated 
that the money borrowed by the defendant was not used solely 
for the purpose of building pucca houses. Had the defendant 
given evidence as a witness or produced his books, it would prob- 
ably have been possible to have’ ascertained what was the amount 
of the portions of the loan devoted to building purposes and what 
to the -requisite services of the Muth, and that the plaintiff might 
reasonably be paid in respect of these latter, but that is not the 
nature of the defence of the defendant. He first shuts up all avenues 
through which information could be obtained, and then, because 
the plaintiff does not make the decision the defendant has 
made it impossible for him to make, the plaintiffis to be paid 
nothing. There is another matter. Pucca buildings are situated 
in part- in the Muth ; they are used by the Muth authorities as. 
their own; they are functioning as they were intended to. The 
defendants and the worshippers use, occupy and enjoy them, 
but will not pay for them. One could understand razing them 
to the ground because they were worthless and then refusing to 
pay for them, but to refuse to pay and yet keep them and use 
them is a gross injustice and a most unworthy act, ` 
The learned Judges of the High Court appear to their 
Lordships to be rather of opinion that the procurement of a loan 
of money on easy terms for the purpose of paying off antecedent 
loans obtained on very oppressive terms can never, in a case of 
this character, be held to be a necessary proceeding unless the 
obtaining of the oppressive loan was, at the time it was obtained, a 
matter of necessity also. 
If these learned Judges held that view, their Lordships 
cannot. agree with them. The case of Prosunno Kumari Debya 
v. Golab Chand: (1) was decided by a Committee of the Privy’ 
Council, composed of Sir James Colvile, Sir Barnes Peacock, © 
Sir Montagu Smith and Sir Robert Collier. The respondent 
obtained two decrees against the former Shebait of an idol 
> upon. the latter’s bonds for the repayment of moneys alleged 
and found to have been borrowed forthe service of the idol and 


“(1) (1875) L. Ri a-h-At £45. ` 
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the expensęžof the temple. Both decrees directed that the debt 
should be paid by the Shebait personally, or else realised from the 
profits of the debottar lands. . 

The appellants were the two succeeding Shebaits of the idol. 
They instituted a suit to set aside these decrees and to have the 
debottar property released from the attachment issued in execution 


of the decrees. It was held that the decrees, being untainted by- 


fraud or collusion, as they: were held to be, and having been 
passed after the necessary and proper issues had been raised 
and determined, were entitled tothe force due to judgment of 
competent Courts, and were binding on the succeeding Shebaits 
who were continuing representatives of the idol’s property. Sir 
Montagu Smith, in giving judgment, first pointed out that the case 
did not come before the Council by way of appeal from the decrees 
sought to be impeached, but upon a fresh suit to set them aside. He 
then stated the facts of the case. This Raja Baboo, the 
appellant, the former Shebait, was, he said,a man of profligate 
habits, and having spent the income of the debottar property on 
his own pleasure, borrowed Rs. 4,000 from the respondent to 


repay the expenses of the idol and of repairing the temple. As’ 


security for this advance, he gave a bond to the respondent, and 
also a Vahinama, by which he pledged the debottor property 
for the payment of the money. In both securities it was stated 
that the money was needed for the services of the idol and the 
expenses ofthe temple. The Judge of the Zillah Court of Dacca 
gave adecree for the respondent, having found that the money 
had been borrowed and expended for these purposes, but that 
the specific pledge of the property could not be enforced, that 
a decree founded on the bond for the money lent might be given, 
to be realised -out of the debottar lands, and he framed the decree. 
Their Lordships held that they were only sitting to determine the 
operation and effect of the two decrees as they stood, not whether 
they were right or wrong on questions of law or fact, and approved 
a decree in the form suggested. But the learned Judge did not lay 


down this proposition : that though property devoted to a religious _ 


purpose is,as a rule, inalienable, it is, in their Lordships’ opinion, 
competent for the Shebait of property dedicated to the worship 
of anidol, in his capacity as Shebait and manager of the estate, 


to incur debts and borrow money for the purposes of expenses. 
in keeping up the religious worship, repairing the temples or. 


other possessions of the idol, defending hostile litigious attacks, 
and other ‘like objects. The power, however, to incur debts 
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must be measured by an ‘existing sae for . incurring: 
them. ` _ a. gis a 


The importance of this case in its’ application to the present | 
consists in this, that it was’ the immediate, not the remote cause, 
the causa causans, of the borrowing which has to be considered.* 
The immediate cause of the borrowing was thè Muth’s need - of: 
money -to carry on and pay for its services,’ - The remote cause’ of 
the Muth’s need was due to the profligate expenditure of the Shebait:: 
It would have been no answer to the’ creditor’s suit to say, “OK,” 
your money was only borrowed because the income of the Muth” 
was spent, by a-profligate Shebait, and there was no money 
available-.to carry on the services of the Muth”. So in the present” 
case. Even if thé building scheme of the defendant had been? 
reckless, inconsistent, unsound and ‘liable to fail, which, by the 
way, has not been proved, what drove him to borrow this: 
money. Rs. 25,000 on mortgage, to pay old debts, and saibe: 
relieved of the oppressive burden. which the exorbitant .raté of: 
interest at which these éatlier loans were made imposed upon him. 
It was the high rate of interest, which he. was already bound to” 
pay, that was the necessary and immediate cause. of his: ‘giving. 
this mortgage, though the remote cause of it was the getting into 
debt by the building operation.: In their: Lordships’ view thé’ 
principle of the case of Prosunno Kumari Debya vw. Golab Chand“ 
(supra) (1) applies to this case. They therefore think the appear i 
succeeds, that the judgment appealed from was‘erroneous and should - 
be set aside, and that a decree’ should be pronounced in the ‘form’ 
adopted in this latter case, declaring that the debt should ‘be paid. 
by the Shebait personally or else realised ron the -Droni i ne 
debottor property. , fee 


The case should be remitted t to the e High Court with the following 
direction, viz. :— 


That the High Court . should make a - petonal R against, 
the ‘defendant for the payment ‘of the debt within a specified time, 
and on his failure to pay, to direct an enquiry to be held. by the. 
Court of the Subordinate Jadge as to the sums legitimately attri- | 
butable to the endowment under’ the Hindu Law, anda Receiver 
should be appointed to realise the rents and profits. of the debottar_ 
estate, and the Shebait’s share, after payment ofa maintenance | 
allowance to be fixed by the Court, should .be allocated for the 


- parpen of the plaintiffs debt, 


. KOJ (1875) L. R. ade A. 145. é' Rig OS ike a 
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Their Lordships will humbly advise His Majesty accordingly. 
The first respondent will pay the costs of the appeal. 

Watkins & Hunter: Solicitors for Appellants. 

W. W. Box & Co.: Solicitors for Respondents. 
A. de, M. Case remanded. 


Present. Zhe Lord Chancellor, Lord dead a a 
and Chief Justice aegis: 


SOBHAGMAL GIANMAL 
2. 


MUKUNDCHAND BALIA 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT BOMBAY.] 


Contract—Sale of goods—Options—-Forward contracts—-Cutcha Adatia and 
Teji Mondi—Comercial customs in Bombay—Alleged wagering transactions 
—Indian Contract Act (IX of 1872), sec. 30—Bombay Wagers Act (III of 
1865) —Principal’s liability to indemnify agent. l 

- The respondent acted as the appellant’s Cutcha Adatia agent in Bombay, 
making on his behalf with third parties (a) forward contracts for the sale and 
purchase of Broach and Bombay cotton, (b) dealings in options on Broach 
cotton on Teji Mandi lines. Some of these transactions were entered into 
with the third parties directly by the appellant himself or his munim, 
who then gave the name of the respondent as his agent, so that the third 
parties looked to the respondent as the appellant's cutcha adatia. Though 
there was. an arrangement between the appellant and the respondent that he 
was not really to take or give delivery in respect of the transactions, but 
only tojpay or receive differences, there was no evidence of-any such 
arrangement with the third parties interested. The various transactions entered 
into resulted in losses amounting to Rs. 1,83, 632. 5 as. 6 p., which wete paid by 
ithe respondent, and which he claimed to be re-imbursed or indemnified for by 
his principal, the appellant. The latter pleaded an arrangement as aforesaid 
hetween him and the respondent whereby he was only to pay or receive 
differences, ‘and not to give or take delivery, and, further, that the Teji Mandi 
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-P.C. , _ bargains were meant only to ‘cover him-against loss on his forwatd contracts 4 that, 
. 1926. acco'dingly, all the contracts, being in the nature of wagering contracts, were 
ow u enforceable by reason of the Indian Contract Act, section 30, and the Wagers 


Sobhagmal Gianmal Act of Bombay : 


We i a 
Mukundchand Balia. - Held, affirming the judgment of the High Court in its Appellate Jurisdiction, 
= that, both the appellant and the respondent being bound to the third parties 


ayes either to perform their obligations under the several contracts (which were 
=r genuine) or to pay damages, and the appellant, who was solely entitled to the 
i benefit of such contracts, being bound prima facie to indemnify his agent, the 


respondent, against any liability incurred in respect of them, and, on the 
other hand, the only remuneration therefrom to the respondent was his commis- 
sion as agent, and not any loss or gain on the contracts, and no arrange- 
ment was made with the third parties that delivery was not to be given or taken, 
but only differences paid, there was no element of wagering in the transactions : 
Manilal Dharamsi v. Allibhai Chagla (1) and Forget v. Ostigny (2) referred to. 
Appeal from a decree of the High Court in appeal (Shah, 
Ag. C. J. and Kincaid, J) dated the roth September 1924, 
which reversed a-decree of the same Court in its Original Civil 
= Jurisdiction (Kemp J.) dated the oth April 1924, dismissing 
the respondent's suit. ' 


The respondent, carrying on business as shroff and commis- 
sion agent in Bombay, acted as Cutcha adatta there for the appel- 
lant, the mode of dealing of such Cutcha adatia agent being that 
described by Chandravarkar J. in Fakirchand Lalchand v. Doolub 
Govindji (3). As such Cutcha adatta the respondent, in conside- 
ration of the payment of his commission, executed the various 
orders that the appellant from time to time gave him for nego- 
tiating forward contracts with the public for the sale and pur- 
chase Of Broach and Bombay cotton, and also for negotiating 
Teji Mandi dealings in options on Broach cotton. A number of 
transactions with third parties were also entered into directly by 
the appellant himself or his munim, who then gave the respondent’s 
name as his agent, the third parties with whom the contract 
was made thereupon having the liability of the respondent as 
the appellant’s Cuzcha adatia. There was an arrangement between 
the appellant and the respondent that the appellant was not 
either to take or give delivery in respect of the forward contracts, 
and that the Teji Mandi transactions were meant to cover him 
against any possible losses on the forward contracts; but no 
such arrangement was made with any of the third parties with 
whom the various transactions were entered into. On the whole, 


(1) (1922) I. L. R. 47 Bom. 263. (2) L. R. (1895) A. C. 318. 
{3} (1905) 7 Bom. L. R. 213 (215-6). , ` 
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the result of all the transactions. taken asa whole was a loss of 


Rs. 1, 83,832. 5 as..6 ps. which the respondent paid when i = 
called upon, and for the reimbursement of which, as indem- sea 


nity due bya principal to his agent, he brought an action Sobhagmal Gianmal 
against the appellant. The appellant pleaded that all the contracts Makun Pris d Balia. 
were in the nature of wagering transactions, and therefore unenfor- me 
ceable under fhe Indian Contract Act, section, 30, and the Bombay 
Wagers Act. : This contention was accepted by the trial Judge 
(Kemp, J.),.and the claim dismissed, but his judgment was 
reversed upon. appeal by Shah, Acting C. J. and Kincaid, J. and 
an enquiry was directed as to how much was due by the appellant 
to the respondent. The defendant thereupon appealed to His 
Majesty in Council. 
s Geoffrey Lawrence, K. C. and E. B. Ratkss for the Appellant : 
There are.: concurrent, findings of both the lower Coutts that 
there-was an arrangement or understanding between the respon- 
dent and the appellant that the latter should not be required to 
give or take delivery, and this necessarily involves the inference th .t 
the transactions were wagers: in fact, the appellant was in no case 
called upon to take delivery in any of the transactions. The 
Teji Mandi transactions were really a bet on the rise or fall of 
the market above or below a certain figure, that figure being 
the rate at which the individual transactions were effected plus 
the muzvana, and though a previous decision of the High Court 
[Manilal Dharamsi v. Allibhat Chagla (1)| has ruled that a Zefi 
Mandi transaction is not as a matter of course a wager, the trial 
Judge was right in holding that they were wagers in this case. If, 
and so far as, the respondent made agreements with third parties 
without stipulating that his principal should not be called upon to 
give or take delivery, he exceeded his authority, and such agree- 
ments were accordingly not binding upon the appellant. 
A. C. Glauson, K.C., Sir G. Lowndes, K. C. and R. K. Chappell 
for the Respondent: The respondent, in acting as the appellant’s ‘ 
cicha adatia, was authorised to make himself personally liable on 
contracts with third parties, and also to make the appellant per- 
sonally liable to the third parties; and he did in fact so render 
himself personally liable, as well as the appellant, to the third 
parties. ‘The appellant is therefore bound to indemnify the respon- 
dent for such losses as he has suffered through acting on his behalf. 
There was no common intention as between the parties to the 
contracts (viz., the appellant and third parties, or- the respondent 
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and third parties) that the appellant or respondent was only to 
pay or receive differences. Finally, even if the contracfs between 
the appellant and the respondent were prima facie gaming and 
wagering, the respondent is entitled to recover on them, inasmuch 
as he rendered himself personally liable to third parties in execut- 
ing the orders of the appellant. 

(In the course of the argument, the following authorities were 
also referred to : Manilal Raghunath v. Radhakisson. Ramfiwan (1) ; 
Perosha Cursetji v. Manekji Dossabhoy (2) Sassoon V. Tokersey Jad- 
hawjee (3); Bhagwandas v. Kanji (4); Bhagwandas Parasram v. 
Burjorjt Rutionjt (5) ; Forget v. Ostigny (6). 

The judgment of the Board was delivered by 

Lord Justice Warrington: The question in this appeal is 
whether the contract between the appellant and the respondent 
sought to be enforced in the suit was a wagering contract, and 
therefore, under the provisions of section 30 of the Indian Contract 
Act, void and incapable of being enforced. 

The respondent (the plaintiff in the suit) carries on business 
in Bombay as a merchant and agent on commission. 

The appellant (the defendant in the suit) isa merchant and 
at all material times resided in the Native State of Bhopal. 

During the years r9r4 and 1917 the respondent acted in the 
transactions in question as commission agent for the appellant 
on what are known in Bombay on cutcha adatia terms, the 
appellant being his up-country constituent. 

` There is no dispute that as regards cutcha adatia transactions 
the course of business and the relative positions of the parties 
are as follows :—When a cutcha adatia enters into transactions 
under instructions from and on behalf of his up-country con- 
stituent with a third party in Bombay, he makes privity of 
contract between the third party and the constituent, so that 
each becomes liable to the other, but also he renders himself 
responsible on the contract to the third party. He does not 
ordinarily communicate the name of his constituent to the third 
party, but he informs the constituent of the name of the third 
party. The position therefore, as between himself’ and the third 
party is that he is agent for an unnamed principal with personal 
liability on himself. His remuneration consists solely of commis- 
sion, and he is in no way interested in the profits or losses made by 

(1) (1920) I. L. R. 45 Bom. 386. 
«æ ` (2) (1898) I. L. R. 22 Bom. 899» (3) (2904) I. L. R. 28 Bom. 616, 


(4) (1905) 1. L. R. 30 Bom. 205. (5) (1917) Le Re 45 Ue As 293 
(6) L. R. (1895) A. C. 318. ° 
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his constituent on the contracts entered into by him on his consti 
tuent’s behalf. 

In pursuance of the course of business so described, the 
respondent, acting as cutcha adatia for the appellant, made forward 
contracts on his behalf for purchase and sale of Broach and 
Bombay cotton, and he also had dealings on his behalf in options on 
Broach cotton, known as “ Teji Mandi” transactions. These 
various transactions resulted from time to time in losses which 
were paid by the respondent. The action is for the balance due 
to him on his agency account, including his commission. 

The contracts for sale and purchase of cotton were, so far 
asthe third parties were concerned, genuine contracts, and not 
mete gambling transactions. As to the Teji Mandi transactions, 
there was no evidence to distinguish them in this respect from 
the forward contracts and the Appeal Court has dealt with them 
on the same footing. Their Lordships think they were right in 
so doing. There is no presumption that such transactions are 
wagers [see Manilal Dharamsi v. Alibhai Chagla(1)| and in the 
absence of evidence to the contrary, they should be treated as 
genuine contracts. 

The only circumstance on which reliance is placed in support 
of the contention that as between the appellant and the res- 
pondent their contract was a wagering contract, is that there 
was between them an understanding that the respondent would 
not call upon the appellant either to give or take delivery. 

In the Court of First Instance, Kemp J. pronounced judgment 
in favour of the appellant and dismissed the suit. 

This judgment was reversed on appeal by Shah, Acting Chief 
Justice and Kincaid J., who directed an account of what was due 
from the appellant to the respondent. 

The appellant obtained the leave of the High Court at Bombay 
to appeal to H. M. in Council and the present appeal was 
presented accordingly. : 

In the opinion of this Board the decision of the Appeal 
‘Court is correct, 

The respondent. as the appellants agent, and acting in 
accordance with his mandate, made genuine contracts on his 
behalf with third parties in Bombay. Under these contracts 
both the appellant and the respondent were bound to the third 
parties either to pesform their obligations or to pay damages for 
their breach. The respondent having entered into these contracts 
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as-agent for the appellant, the latter was prima facie bound to indem- 
nify the former against any liability incurred in respe€t-of them. 
He was, on the other hand, exclusively entitled to the:benefit of 
them -~= a gain to the:appellant would involve no loss to. the - respon-. 
dent, nor. would a loss to the appellant result in a gain to-the respon- 
dent. The only remuneration to the respondent was his.commis- 
sion [see Forget v. Ostigny,(1)|.. The understanding. between 
them. referred to. above merely means that the, respondent 
would, . by covering -.contracts or otherwise;:.provide for or take: 
the goods or pay the difference on the appelilant’s behalf. In, 
all this there is not, in there Lordships’ opinion, any element of 
wagering as between -the two parties. As between them- neither 
party stands to. win from or lose to the other according to fluctuation 
of price or any other event. The. very essence of.a wager between 
them is thus absent. 


Counsel for the appellaut raised before this Board a new point, 
founded on sections 1 and 2 of the Bombay Act III. of 1865. - But 
once itis established that the contracts with the third parties are 
genuine contracts and not wagering transactions, the provisions of 
these sections have no application and the point therefore fails. 

For these reasons and for those more elaborately stated by the 
Appeal Judges, this Board is of opinion that the appeal ought to be 
dismissed with costs, and will humbly advise His Majesty accor- 
dinly. | 

_ Lattey & Hart: Solicitors for Appellant. 

TT ZL. Wilson & Co. Solicitors for Respondent. | 
A, de.M. Appeal dismissed 
_..4) (1895) A. C. 318 (322). | 
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Presgnt.—Zke Lord Chancellor, Lord Justice Warrington, Á 
and Chief Justice Anglin. 
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' MUHAMMAD HAZIQ HUSSAIN AND OTHERS. _ 


[On APPEAL FROM THE HIGH Court or JupicaTure AT Patna. | 


Bengal Revenue Sales Act (XI of 1859), Secs. 2, 3, 6, and 33—Revenue, 
when due-—Last dates for payment of arrears—Auction-sale in default— 
Legality questioned—Misdescription of property in mnotice-—-Appeal to 
Commissioner—Substantial injury-—-Suit to set aside sale. 


The Board of Revenue, in pursuance of section 3 of the Bengal Revenue 
Sales Act, had fixed as the last dates for the payment of arrears of revenue the 
7th June, 28th September, 12th January and 8th March respectively in each year 
in respect of the several quarterly instalments. The co-parceners of a certain 
residuary share ina Mahal defaulted in the payment of the June instalment of 
Rs. 1-11as-9 pies and accordingly on the sth August following (1917) the Collec- 
tor issued a notification for the sale of the property, containing on the face of 
it the statement—‘‘The shares have been noted on the reverse ; no share other 
than the ijmali share noted herein shall be-sold but in fact, “on the reverse, the 
property to be sold was incorrectly described as measuring 17 coftas, 12 dhanes, 
instead of 2 bivhas, 15 cottas, 12 dhanes. At the auction held on the 24th 
September 1917, the appellant purchased the property for Rs. 850, and on the 
zgth April 1918, was put in possession thereof. The co-parceners in the mean- 
time, onthe roth December 1917 preferred an appeal _to the Commissioner of 
Revenue under section 33 of the said Act, but did nót specify therein or prove 
any irregularity other than the above mis-description, or any substantial injury 
accruing to them in consequence thereof, but they alleged hardship. The 
appeal was dismissed. In February 1919, they instituted an action for setting 
aside the said sale, alleging in their plaint ister alia that the ‘name of the 
Mahal and the details of the arrears of revenue (sadar jama) had been wrongly 
entered in the notification for sale, but not disputing that the revenue in 
respect thereof was in arrears on the 7th June, 1917 : 


> Held (i) that though the last date for the payment of the arrears under 
section 3 of the Act, and the Rules of the Board of Revenue was the 7th.June, 
the revenue in question appeared, both by the Collector’s records and by the faet 
that no allegation to the contrary had been made by the respondents in either 
their appeal to the Commissioner of Revenue, or in their plaint in this suit, 
to be really due at some date prior to the ist June, 1917, and was in arrears 
immediately thereafter, under section 2 of the Act, so that a sale onthe 24th 
September 1917 was regular: Haji Buksh Elahi v. Durlav *Chandra. Kar (t) 
referred to. ee ; a ' we 
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(ii) Under section 33 of the Act, the respondents’ suit muste dismissed 
for? (a) the Collector’s notice of sale of the sth August 1917 plainly indicated 
that the whole of the residuary share (‘the ‘sjazals share’’) was about to be sold, 
the sadar jama specified on the face of it being also the amount in arrears in 
respect of the whole residuary share, and though an error occurred in noting 
on the reverse of the notice the particulars of the area of the property, it was 
an error only in the exercise of the Collector’s powers, and had no effect on 
his jurisdiction ; (b) the omission to make such an error the ground of an 
appeal to the Commissioner barred its being raised in the present suit; (c) 20 
substantial injury had beenalleged to result from the trifling error mentioned 
to warrant the sale being set aside as against a purchaser- bidding freely at a 
revenue šale : Mahant Krishna Dayal Gir v, Syed Abdul Gaffar (1) disap proved 
Rataneshwar Prasad Singh v. Baijnath Ram Goenka (2) and Raja Gobtnd Lab 
Roy v. Ramjaname Misser (3) referred to. 

Appeal from a decree of the High Court (Das, and Macpherson, 
J.J.) dated the +3th August 1923, affirming a decree of the Subor- 
dinate Judge, Monghyr (Kamala Prasad, Esq.,) dated the 31st 
January 1920. 

. The facts and arguments appear from. the judgment of their 
Lordships and from the head-note above. 


S Hyam. for the Appellant. 
A. H. R. Majid. for the Respondents. 


The judgment of the Board was delivered by 

Lord Chaneellor: ‘This is an appeal from a decree of the 
High Court of Judicature at Patna affirming a decree of the Subor- 
dinate Judge of Monghyr, by which a sale of certain land under the 
Bengal Land Revenue Sales Act (No. XI of 1859) was set aside as 
invalid. 


The suit related to a portion of an estate known as Chak 
Maharuddin Khatik bearing No. 3309 on the Tauzi of the Collec- 
torate of Mongbyr, and paying an annual revenue to the Govem- 
ment of Rs. 129-130. The estate had belonged toa number of 
proprietors in several shares, but in respect of some of the shares 
separate accounts had been opened under section xx of the Act, 
leaving a residue belonging to the respondents jointly and bearing 
an annual revenue of Rs. 80-9-0 payable by quarterly instalments. 
By 2 "rule made by the Board of Revenue under section 3 of the 
Act, the latest dates for the payment of all arrears of revenue 
in respect of this and other estates had been determined to be the 


(1) (1917) 2 Pat. L. J. 4p2. 
(2) (iors) Le R. 42 1, A. 7991. L. R. 42 Cale. 897 5 21 C, L. J. q12. 
(3) (1893) L. R: zol. A. r73 så: L. R. 21 Gale. 6 x 
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7th June 28th September, xzth January and 28th , PC 
March. 1926. 
It appeared by the books òf the Collector of the district, that jai dich war Haasan 


onthe 7th June, 1917, the sum of Rs. r1-r1-g was in arrear and v. , 
unpaid in respect of the residuary share of the estate belonging to aa ar 
the respondents jointly, and accordingly on the sth August, 1917, Peer STS es 
the Collector gave notice in accordance with the Act that the ees 
sjmah (or joint) share constituting the residue of the estate 
would be put up forsale by auction on the 24th September, 1917, 
for the arrear of revenue ; and at the auction held on that date 
the appellant was the highest bidder for the share and was declared 
the purchaser at the price of Rs. 850. 
On the roth December, 1917, some of the respondents preferred 
an appeal to the Commissioner of Revenue under section 25 of the 
Act against the sale, alleging a number of irregularities in the sale 
(none of which are now relied upon) and that it was a hardship 
that property which they alleged to be worth a very large sum should 
be sold on account ofan arrear of only Rs. r-rr-ọ9 for Rs. 850. 
The Commissioner, having heard the appeal, found on the 8th 
February, 1918, that no material irregularity had been disclosed 
or indeed pressed in argument; as regards the plea of hardship, 
he said that the then appellants appeared to be habitual defaulters 
and that accordingly he felt precluded from making a recom- 
mendation to the Board on the ground of hardship. The appeal 
was accordingly dismissed, and the appellant paid his purchase- 
money and was let into possession of the property on the 2gth 
April, 1918. 
On the 7th February, t919, the present suit was instituted 
by some of the respondents against the appellant, praying that 
the sale might be set aside, the other respondents (who had been 
co-proprietors with the plaintiffs) being made co-defendants. The 
Subordinate Judge framed issues for trial, of which the following 
only are now material :— 
“g. Whether there was any arrear due in respect of the Kist for 
which the sale took place ? 
“ro. Is the sale liable to be set aside ?” z 
The suit was heard by the Subordinate Judge who, on the 31st 
January, 1920, delivered judgment, holding that the sale was 
void on two grounds. First he held (under issue 9) that the sum 
of Rs. 1-r1-g in respect of which the sale was made, did not become 
-payable under the settlement and kistibundi of the mahal until the 
. 7th June, 1917, and accordingly did not become an arrear under 
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section 2 of the Act until the rst July, 1917 ; and this hging so, 
he held that the latest date for payment of the arrear under section 
3 of the Act was the 28th September, and accordingly that the 
sale on the 24th September was irregular. Secondly he held 
(under issue Io) that one of the mauzas included inthe property 
sold, which was described in the notification of sale as containin g 
17 cottas, 19 dhurs, in fact contained 2 bighas, 15 cottas, r2 dhurs, 
and accordingly that the sale must be deemed to bea sale of a 
portion only of the residuary share and not of the whole, and 
was therefore made without jurisdiction. He accordingly made 
a decree setting the sale aside. 

Onan appeal by the first defendant (the present appellant) 
to the High Court at Patna, that Court (consisting of Das J. and 
Mc Pherson, J.) disagreed with the Subordinate Judge on the first 
ground of his judgment, holding on the documents that there was 
an arrear in respect of which the 7th June, rgr7, was the latest 
day for payment. They further held that in any case this objection, 
not having been taken on the appeal to the Commissioner of 
Revenue, was not open to the plaintiffs in the suit. Upon the 
second point dealt with by the Subordinate Judge the Court held 
itself bound by the decision of a Full Bench of the High Court in 
Mahanta Krishna Dayal Gir y. Syed Abdul Gaffar (x) to affirm 
the decision of the Subordinate Judge; and accordingly, while 
expressing their dissent from the decision in the case cited, and 
agreeing with the dissenting judgment of Chapman, J., in that case, 
they dismissed the appeal. Itis against this decision of the High 
Court that the present appeal is brought. 

With refereuce to the first ground upon which the learned 
Subordinate Judge rested his decision, their Lordships agree 
with the High Court in holding that it has no foundation in fact. 
Their Lordships entirely accept the contention, put forward on 
behalf of the respondents, that if the sum in question in fact became 
payable on the 7th June, 1917, it did not become an arrear under 
section 2 of the Act until the rst July, and that in that case the 
latest date for payment under section 3 of the Act and the rule made 
by the Board of Revenue was the 28th September, so that a sale 
on the 24th September was irregular. This view of the law is’ in 
accordance with the decision of this Board in Haji Buksh Elahi v. 
Dulay Chandra Kar (2). But the argument depends for its vali- 
dity upon the assumption that under the settlement and kistbundi 
of the mahal the amount in question did not become payable until 


(1) (1917) 2 Pat. L, J. 402. (2) (1912) L. R. 39 L A. 177s % - 
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the 7th Juge, 1917, and for the reasons -given by the learned Judges 
of the High Court their Lordships do not accept that assumption. 
The result of an examination of the Collector’s books, of the grounds 
of appeal to the Commissioner of Revenue and his replies, and of 
the pleadings in the suit, is to make it plain that the sum in question 
became due at some time before the rst June, 1917, and so became 
an arrear on that date ; and if so, the latest date for payment of ‘he 
amount under section 3 of the Act and the rules of the Board was 
the.7th June, 1917, so that a saleion the 24th September was regular. 
Upon this view of the facts it is unnecessary to consider whether, 
if the sale had been shown to be premature, section 33 of the Act 
would have been an answer to this objection. 

The second ground taken by the learned Subordinate Judge in his 
judgment is of a different nature. lt appears to be the fact that, while 
the property offered for sale, namely the zjmadf share which formed 
the residue of the estate, was correctly described on the face of the 
notice of sale, and the revenue payable in respect of it (namely Rs. 
Rs. 80-9-0) was correctly given, there was an error in the details 
of the area of the property noted on the reverse side of the notice, 
this error amounting to about 1 %4bighas out of a total of 158 bighas. 
It was not alleged or proved that the price given for the property 
was affected by the misdescription, nor was the point raised on the 
appeal to the Commissioner ; but it has nevertheless been held on 
the authority of the previous decision of the High Court that the 
misdescription was sufficient to invalidate the sale. The correctness 
of the decision under this head depends upon the effect to be given 
to section 33 of the Act of 1859, which provides as follows :— 

“No sale for arrears of revenue, or other demand realizable in the 
same manner as arrears of revenue are realizable, made after the 
passing of this Act, shall be annulled by a Court of Justice except 
upon the ground of its having been made contrary to the provisions 
of the Act, and then only on proof that the plaintiff has sustained 
substantial injury by reason of the irregularity complaind of: and 
no such sale shall be annulled upon such ground, unless such 
ground shall have been declared and specified in an appeal made 
to the Commissioner under section XXV of this Act ; and ne suit 
to annul a sale made under this Act shall be received by any Court 
of Justice unless it shall be instituted within one year from the date 
of the sale becoming final and conclusive, as provided in section 
XXVII of this Act,” 


: ve 
At first sight this section appears to be a complete answer to 


this part ofthe case. The effect of it is that, in order that a sale may 
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be annulled by the Court, a plaintiff must prove (1) that the sale was 
made contrary to the provisions of the Act, (2) thatthe had sustain- 
ed substantial injury by reason of the irregularity complainedof, and 
(3) that he specified the irregularity in question in his appeal to the 
Commissioner ; and in the present case, while it may be assumed 
that the sale under an inaccurate description was contrary to the 
provisions of the Act, it is plain that the plaintiffs proved no subs- 
tantial injury by reason of the misdescription and did not raise the 
point before the Commissioner. But it was held in the case cited, 
which the High Court felt itself bound to follow, that the section had 
no application to such a case ; and the point for decision is whether 
that view is correct. 

In the case cited (2 Patna L. J. 402), as in the present case, the 
residuary share of an estate was offered for sale and the Sadar Jama 
of the residuary share was correctly stated in the notice of sale ; 
but an error was made in stating the particulars of the property, 
a small interest being omitted from those particulars. An appeal 
to the Commissioner had failed as having been preferred out of time, 
and on a suit being brought to set aside the sale, it was not proved 
that the error had seriously prejudiced the sale ; but the Full Bench, 
holding that the Collector must be taken to have offered for sale less 
than the whole amount of the residuary share and that he had no ju- 
risdiction so to do, set the sale aside. In other words, they held (as 
Das, J. put it in his judgment in the present case) that the existence 
of the Collector's jurisdiction to sell, and not its exercise only, was 
affected. No doubt that decision covered the present case, and the 
High Court was under an obligation to follow it ; but in their Lord- 
ships’ opinion the decision cannot be sustained. In that case, as 
in this, the notice showed plainly the intention of the Collector to 
offer for sale the whole of the residuary share ; for the expres- 
sion “ the ijmaii share” which appeared upon the face of the 
notice, denotes (as Chapman, J. said in the case cited) the 
tights of those proprietors who have not opened separate accounts. 
Further, the sadar jama specified on the face ‘of the notice was . 
the amount payable in respect of the whole residuary share. The 
intention to offer the whole residue for sale was, therefore, clear : 
and although an error occurred in noting on the reverse side 
of the notice the particulars of the area of the property, that was an 
error in the exercise of the Collector’s powers and had no effect 


“on his jurisdiction. This being so, it might have been made the 


subject of an appeal to the Commissioner, and the Omission to 
specify the point as a ground for that appeal is a’ bar to its 
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being raised in suit. The point is stated with admirable lucidity 
in the judgment of Das. J., with which McPherson, J. concurred ; 
and their Lordships are entirely satisfied with his reasoning on this 
point. 

It is only necessary to add that it would be regrettable if the 
title of a purchaser under the Act of 1859 were liable to be im- 
peached by suit in respect of a trifling error which is not proved 
[as in Ravanshwar Prasad Singh v. Baijnath Ram Goenka (1)] to 
have substantially affected the price given for the property. As 
was pointed out by the Board in Rajak Gobind Lal Roy v. Ramfa- 
nam Misser(2) the first persons to suffer by such an interpretation 
of the Act would be the defaulting proprietors, for the effect 
would be to deter purchasers from bidding freely at a Revenue 
sale. 


Counsel for the respondents attempted to raise a further point, | 


based on an alleged breach of duty by one of the defendants 
in not paying the amount due for revenue; but this argument, 
which was negatived by the Subordinate Judge and was abandoned 
in the argument before the High Court, is not now open to the 
respondents. 

For the above reasons their Lordships are of opinion that this 
appeal should be allowed, and that judgment in the suit should be 
entered for the first defendant (the present appellant) with costs 
here and below, and they will humbly advise His Majesty accord- 
ingly. 

Barrow, Rogers and Nevill: Solicitors for Appellant. 

Chapman, Walker and Shephard Solicitors for Respondents. 


A. de M. Appeal allowed. 


(1) (2915) L. R. 42 I. A. 79> 
(2) (1893) L. R. 20 I. A. 175. 
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ORIGINAL OIVIL JURISDICTION. 


Before Mr. Justice Chotsner. 


SRI SRI KALIMATA DEBI AND ANOTHER 


t 


v, 


. NAGENDRA NATH CHUCKERBUTTY AND OTHERS,* 


Suit, maintainability of—Suit by Pujari—No denial by Shebait—Endowment 
“deed, if can be impeached—Fraud of creditors—Endowment, if real -Reao- 
‘cation of endowment deed. 


A right of suit is vested in the shebait and not in the idol: ‘Maharaja 
Şagadindra v. Rani Hemanta Kumari (1). In the absence of refusal by she- 
bait to institute a suit for the protection of the property er an idol, neither a 


_ worshipper nor an idol is competent to maintain a suit. 


ZA valid deed of endowment can be impeached, if it is executed in fraud of 
ean : 
: Ifa settlor is in debt at the time when he makes a dedication of his property 
toruan idol, the -dedication is invalid on the ground of its being nominal and 
colourable made with a view to protect the property covered by it against the 
claims of the creditors: Ram ve Ranjit (2). 


In dealing with the question whether an endowment is real or nominal, the 
manner in which the dedication of the property is held and enjoyed isa most 
important point for.consideration: Ram v. Ranjit (3). 


A settlor ‘can revoke a deed of dedication of property to an idol. 


Suit for a declaration that the deed of revocation and mort- 
gage executed by Suresh Chunder Chuckerbutty are not binding 
upon the idol. 

. Phe material facts appear from the judgment. 


Mr. P. N. Chatterjee (with him Mr. N. C. Chatterjee) for Defen- 
dant No. 8 Kodarmull Luchmi Narayan submitted firs¢ that the suit 
was not maintainable by cither the plaintiff Sri Sri Kalimat& Devi 
or the plaintiff Basanta Kumari one of the worshippers of the 
plaintiff Kalimata Devi. An idol cannot maintain a suit. Every 
right of suit is vested in the Shebait, and not in the idol. Vide 
Maharaja Jagadindra Nath Roy v. Rani Hemanta Kumari (4). 
Vide also AdministratorGeneral of Bengal v. Baltkissen (5). 


# Original Suit No. 382 of 1926. 

(1) (1904) L. R. 31 L. A. 203; I. L. R. 32 Cale. 129. 
w (2) (1899) I. L. R. 27 Calc. 242. (3) (1899) I. L. R. 27 Cale. 242 (251). 

(4) (1904) L. R. 31 I. A. 203 (210); I. L. R. 32 Cale. 129. 

(5) (1924) 1. L. R. 51 Cale. 953. 
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No doubt din Pramatha Nath Mullick v. Pradyumna Kumar 
Mullick (1) there is a sentence at page 250 to the effect 
that “an idol has a juridical status with tbe power of suing 
and being sued,” but the very next sentence makes it clear 
that their Lordships of the Privy Council were not laying ‘down 
there any law inconsistent with what had been laid down in 
Maharaja Jagadindra Nath Roy v. Rani Hemanta Kumari (2) 
Moreover there is no evidence to show that the Shebait 
Nagendra was unwllling to bring a suit for the protection of 
the idol’s interest. l 

Secondly, the endowment is not a genuine transaction, for 
at the time of the execution of the deed of dedication the 
settlor was heavily in debt ; vide Ram Chandery. Ranjit Singh 
(3). Besides there is no evidence to show that the income of 
the property has been spent on Devsheba. Accounts should have 
been produced and proved in Court showing the appropriation 
of the income of the property to Devsheba: Gunga Narain v. 
Brindabun (4). 


Mr, S. M. Bose (with him Messrs B. C. Ghose and P. C. Ghose) 
for the Plaintiffs submitted that the suit was maintainable : 
Pramatha v. Pradyumna (5). The debts ofthe settlor had been 
paid of and the income of the property was being spent on 
Devsheba. The deed of dedication could not be revoked by 
the settlor and therefore must stand. 

The judgment of the Court was delivered by 

Chotzner, J: This is a suit instituted by Sri Sri Kalimata 
Devi established at No. 28 Sovabazar Street by her next friend 
Srimati Basanta Kumari Debi anid by the said Srimati Basanta 
Kumari Debi as one of the worshippers of the said deity ; 
for a declaration that the deed of revocation and mortgage 
executed by one Suresh Chunder Chuckerbutty are not binding 
upon the idol. 


The facts of the case are as follows :.- 

Nemai Chunder Chuckerbutty, who died in 1894 left four 
sons Sashi, Suresh, Nagendra and Debendra. Sashi and Debendra 
died before the xst May 1922 on which date Suresh executed 
a deed of trust in favour of himself and his brother Nagendra 
in regard to two properties being No. 12 Beniatolla Street and 

(1) (1925) L. R. 52 I. A. 245 ; 41 C. Le Je 551. 

(2) (1904) I. L. R. 31 I. A. 2033 I. L. R. 32 Cale. 129. 

(3) (1899) 1. L. R' 27 Cale. 242. (4) (1865) 3 W. R. 142, 

(5) (1925) L. R. 52 I. A. 245 (250) ; 41 C. Le J. 551 (554). 
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18 Sovabazar Street. The deed of trust provided tþat Suresh 
and Nagendra should be the Shebaits to carry on the worship 
of the idol and that Chandi, Nagendra’s son, and Gourmohan, 
Debendra’s son, should also be added to the category of Shebaits 
upon attainment of their majority. 

On 6th June 1923 Suresh and Nagendra, acting for himself 
and as guardian for Chandi, and Bejoy, son of Suresh, as well 
as Charubala, Debendra’s wife, as guardian for Gourmohan, 
executed a deed of revocation the effect of which was to set aside 
the deed of trust executed onthe rst May r922. Thereafter on 
zoth June 1923 Suresh executed a mortgage in favour of the 8th 
defendant the firm of Kodarmull Luchminarain, which has 
since filed a suit on the mortgage and recovered a decree. 

The defence to the suit is that the deed of trust in May 1922 
is merely a colourable transaction executed in fraud of creditors 
and has therefore no legal or binding effect, and was never acted 
upon. It is further said that Suresh never actually divested 
himself of the property orof his beneficial interest therein and 
after the deed of settlement appropriated the rents and profits 
thereof to his own use and not to the worship of the idol. The 
defendants further plead that there was no dedication of the 
properties and no trust was effectually created thereby and that 
neither of the properties became debutter property or the absolute 
property of the idol. It was in any event a fraudulent or colour 
able debutter created with the ulterior object mentioned and 
thus constituted no valid endowment or dedication. The defen- 
dants further plead that the liability of the mortgagor was just 
and dona fide and that there was valid consideration for the said 
mortgage. They further plead that Sreemati Basanta Kumari 
Debi was not the Shebait of the idol and has no Jocus standi 
to maintain this suit, and further, that the idol never had 
any title in the properties so that no cloud could be cast; over 
it in any way. 

The infant defendants submit their interest to the protection 
and judgment of the Court. 

Fhe defendants, Nagendra, Srimati Charubala Debi and 
Nandabala Debi, have filed written statements and in paragraph 
2 they say that sometime before the deed of trust Suresh became 
involved in debts and closed his business, whereupon his credi- 


_tors began to press him and in order to appease them Suresh 


proposed to these defendants that they should execute along 
with him a deed purporting to revoke the deed of dedication 
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and itwas on account of the importunate réquests‘of Suresh’ that 
these defendants were prevailed upon to executé the deed of 
revocation and they say. they had no independant advice at the 
time but acted entirely on the representation made by Suresh 
without caring to read, nna or appreciate the nature and 
effect thereof. | 

The following issues were framed :— 

(1) Was there any valid dedication of the properties in suit to 
plaintiff No. I ; 

` (2) Were the*properties rested as absolute debutter properties 
of the idols? ` ' 

(3) Is the suit maintainable by either of the plaintiffs ? 

(4) Is the deed of revocation void ? 

(5) Is the mortgage in favour of defendant No. 8 void ? 

(6) What reliefs, if any, are the plaintiffs or either of them 
entitled to ? 

I will deal with the third issue first as it‘relates to the maintain- 
ability of the suit. 

As I have said, the plaintiffs are the idol and Srimati 
Basanta Kumari Debi, whois the widow of Nemai Chunder 
Chuckerbutty. The argument of the learned counsel for the 
plaintiff is that the idol is a juristic person and is therefore 
competent to sue and to be sued and though in the ordinary 
way the -Shebait is the proper person to represent the idol in 
any litigation, in the present case Nagendra, who is the only 
surviving Shebait, is not in a position to maintain the suit. 
Therefore Srimati Basanta Kumari Debi, who is a worshipper of 
the idol is the proper person. 

On behalf of the defence it has been contended that the 
only person who can represent the idol in any litigation is the 
Shebait. 
of Trust, and so far from Nagendra not being in a position to 
- maintain the suit, he admits in his examination that he has 
been acting a Shebait and has done what the Shebait is 
required to do according to the tenets of Hindu Law. Unless 
therefore it is shown that Nagendra is unwilling to maintain the 
suit, no one else can do so. 

The rights of an idol to maintain a suit through its Shebait 
is indisputable. In the case of Maharaja Jagadindra Nath Roy 
Bahadur v. 
says i— 

(2) (1904) L. R. 31 I. A. 2033 1. L. R. 32 Cale. 129. 


Basanta was not appointed a Shebait under the deed ` 


Rant - Hemanta Kumari Debi (1) the head note 
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Cvi . “Although an idol may be regarded as a juridical person 
1926. capable as such of holding property; especially where the dedi- 
Sri Sri Kalimata Cation is of the completest character, yet the possession and 
Debi management of the dedicated property with the right to sue in 
Nagendra Nath Yespect of it are vested in the Shebait.” 
Chuckerbutty. At page 210 the following passage occurs :— 
Chotaner, F. “But assuming the religious dedication to have been of the 
= strictest character, it still remains that the possession and 


management of the dedicated property belong to the Shebait. 
And this carries with it the right to bring whatever suits are 
necessary for the protection of the property. Every such right 
of suit is vested in the Shebait, not in the idol” 

Inthe caseof Mullicky. Mullick (1), the following passage 
occurs at page 251 :— 

“It must be remembered in regard to this branch of the 
law that the duties of piety from the time of the consecration 
of the idol are duties to something existing, which, though 
symbolising the Divinity, has in the eye of the law a status as 
a separate persona. The position and rights of the deity, must, 
in order to work this out both in regard to its preservation, its 
maintenance and the services to be performed, be in charge of 
a human being. Accordingly he is the Shebait custodian of the 
idol and the Manager of its estate”, 

It would appear therefore that the proper person to have 
instituted the suit was the Shebait and nobody else. Had 
the position been that Nagendra in his capacity of Shebait 
had definitely declined to institute the suit, it might perhaps 
have been open to Basanta as the next friend of the idol to 
have taken his place but in the absence of any such refusal 
it seems to me that neither Basanta nor the idol are competent. 
The suit is therefore bad. 

I now proceed to consider the other issues. The deed of 
Trust as it stands is undoubtedly a valid deed. Uuder it 
Suresh divested himself of his ‘title in favour of the trustees and 
the trustees are himself and his brother Nagendra. Prima facie 
therefare the deed would constitute a valid endowment and no 
one could impeach it unless it were shown that it was executed 
in fraud of creditors. Now in the present case there is clear 
evidence that in May 1922 Suresh was heavily indebted. Two 
brothers have given evidence in Court to-day and from the 
evidence of the broker Balkissen who deals in hundies, it 


(1) (1925) L. R. 52 L Ae 245 541 C. La J. 551 (554-555) 
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appears that hundies drawn by Suresh to the extent of Rs. 33800 
were in existence ‘in May 1922, some of which would 
mature in that month and others alittle later on. Learned 
counsel for the plaintif has contended that some of 
these have been paid off. Very likely that is true but the 
fact remains that on the particular date when the deed of 
Trust was executed Suresh had a very large sum of money out- 
standing and- had subsequently to renew the hundies. The 
result that inevitably followed was that a year or so later Suresh had 
to be declared an insolvent. Mr. J. N. Bose of the firm of 
Messrs. B. N. Bose and Co. solicitors, says that a composition 
was come to between Suresh and his partner Satya Charan Sur 
and the creditors, and under it Suresh agreed to pay a certain 
proportion of the debts which the creditors agreed to accept. 
Mr, Bose says that he paid them asum of Rs 76000 on Suresh’s 
account, the total amount of debts being about 134 lakhs. There is 
therefore in my judgment no room for doubt that at the time 
when the deed of Trust was executed Suresh was in serious finan- 
cial embarrassment and that he resorted to this device in the 
hope of saving the properties from his creditors. 

Now it is well established that if the settlor is in debt at 
the time when he makesa dedication of the character described, 
the dedication becomes invalid. In am Chandra v. Ranjit 
Singh (1) it was said at page 249. 

“ We are of opinion that the first defendant is entitled to suc- 
ceed on the ground that the dedication was nominal and colour- 
able only made with a view to protect the property covered by 
it against the claims of the creditors.” 

At page 251 the following passage appears : 

“In dealing with the question whether an endowment is real 
or nominal, the mannerin which the dedication of the property 
is held and enjoyed is a most important point for consideration. In 
the present case there is not sufficient and reliable evidence to 
show how during the four months in which the property was 
dedicated, the income of the properties was spent nor is there 
any sufficient evidence in respect of any period ee a to 


. the death of the donor.” 


In the present case there is no satisfactory evidence to show 
how the income of the properties was spent. All that the evi- 


dence shows is that the idol which is an old family idol remain. 


ed where it was, that the pujari continued to receive the monthly 
(1) (1899) i. L. R. 37 Calc. 248. 
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stipend of Rs. 2 which he had always received- and thay offerings 
varying from Annas 4 to Annas 8 continued to be made by outsiders 
to the deity and were presumably appropriated as in former years 
by the pujari. It'is true that arate bill has been produced to 
show that there was a mutation of names but that is a mere 
clerical piece of work and it does not seem to be sufficient to show 
that the income of the property was devoted to the worship and 
maintenance of the idol so as to divest the transaction from the 
suspicion that it was merely a colourable one, 


The next point to be considered is, what the effect of the deed 
of revocation is. On the face of .it all the parties interested in 
the deed of Trust joined in revoking it. The motive for the 
revocation is obvious. If the dedicated property was inaccessible to 
his many creditors, Suresh would :have found himself in an even 
more hopeless position and there canin my judgment be no doubt 
that he prevailed upon his brothers Nagen and sister-in-law Charu- 
bala to become signatories to the document simply to help him 
out of the difficulty. Nagendra in his evidence in the box 
pretended that he did not know what he was signing and that his 
brother was so insistent that he was quite content to put his 
signature to the document without reading it. Nagen, according to 
his own account, is a man of affairs and itis merely childish for him 
to make a statement of that kind. In point of fact the statement is 
faise and has been conclusively proved to be false by the 
evidence of the witness Dr. Sailendra Nath Ghose whois Mr. J. N. 
Bose’s assistant and a pleader of the Alipore Court who swears that 
he read and explained the whole document to Nagendra as well a as 
to the lady before they affixed their signatures. 

I would therefore answer the issues by saying that the ai 
tion to the idol was valid in its inception but there was nothing 


to prevent the trustees from revoking it. The deed of revocation is 


a valid document. The mortgage in favour of the 8th defendant 
was executed for consideration and it is valid and binding. 

I answer the issues accordingly. 

The result therefore is that the suit fails and must be dismissed 
with*costs on scale No. 2. 

P. L. Mullick: Attorney for the Plaintiff. 

A. K. Bose and B. B. Palit : Attorneys for the Defendants. — 

R. E. Dey : Attorney for the Guardian of the Minor. 


"A. T. M. , l Suit timad. 
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APPEAL FROM ORIGINAL OIVIL. 


Before Sir Wiiliam Ewart Greaves, Knight, Judge, and Str 
George Claus Rankin, Knight, Judge. 


SHAMSHED ALI 
D. 
MIRIAM ELIAS AND OTHERS.* 
Limitation—Limitation Act (IX of 1908), Sec. 19,—Acknowledgment of indeb- 
tedness to benamidar—Acknowledgment, -if to be made to plaintif or to 
somebody through whom he claims—English Law. 

Per Curiam: An acknowledgment of indebtedness to a person through 
whom the beneficiary, the plaintiff, claims, is a sufficient acknowledgment within 
the meaning of section tg of the Limitation Act to satisfy the test laid down in 
Mylapore v. Yeo Kay (1). 

A general acknowledgment is sufficient. Itis not necessary that it should be 
addressed to the person claiming or to somebody through whom he claims : 
Sukhamont v, Ishan (2); Majumdar Hiralal v. Desai Narsilal (3); and Guru 
Ch. Saha v. Surendra Krista (4). 

Per Rankin F: The Court has to look for the purpose of section ig of the 
Limitation Act upon the defendant merely as a debtor. There must be no 
doubt about the identity of the debt. Once it is -clear that he admits that he 
owes the money and it is clear what debt he has admitted it does not seem to 
be any answer to say ‘* Oh yes, he admitted that he owed your trustee but did 
not admit that you are the sole beneficiary.” 

The English law puts the value of an acknowledgment as an equivalent of a 
new promise to pay. The-English requirement of 2 good acknowledgment is 
greater than that of the Indian law. Ifan acknowledgment is good under English 
law, it is good under Indian law, but not vice versa. 

Appeal by the Defendant. 

The suit was on an agreeement, dated the 28th August, rgr9, 
between Alec Coyne, the defendant, Abdul Gunney, (the debtor 
and defendant) and the defendant appellant Shamshed Ali and was 
filed on the roth March, 1923. The plaintiffs were Miriam Elias, 
who lent money to Abdul Gunny upon the security of negotiable 
instruments executed inher favour, for Rs. 22100, Jonah Reuben 
Jacob, who lent Rs. rroo and one Hiralal MHotilal, who 
attached the decree obtained by Alec Coyne, a trustee for the two 
plaintiffs and who was to be paid to the said two plaintiffs 
‘Rs. 6000 out of Rs. 20000 to be paid by appellant under the 
‘agreement. The appellant agreed to pay under the agreement, 


*Appeal from Original Civil No. 32 of 1925, against the decree of Mr. Justice 
Buckland, dated the 21st January, 1925. 

{2) (1887) L. R. 14 L. A. 168; I. L. R. 14 Cale. 801. 

(2) (1898) 2 C. W. N. 4023 I. L. R. 25 Cale. 844. 

(3) (1913) 17 C. L. J. 4743 17 C. W. N. 573; I. L. R. 37 Bom, 326. 

(4) 1913) 19 C. W. N. 263. . 
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Civit, , Rs. 28000 in full satisfaction of the amounts due to Mr. Coyne. He 
1926. paid Rs. 8000 on the 14th September, 1919. The appellant only 
Shamshed alp CoMtested the suit on the ground of limitation, The plaintiffs, 
ae SM to get ng, of this objection relied on a letter dated rsth March 
aa 1920, written by solicitor for the appellant to the solicitors for 
Alec Coyne, who were also solicitors for the plaintiffs. The latter 
stated that the writer’s client had all along been and was still 
a ready and willing to pay the balance amounting to Rs, 20000 upon 
his getting proper release’ executed by the client of the person 
to whom the letter was addressed. It is then stated thatthe clients 
‘of the addressee according to writer’s instructions were only to get 
Rs. 2295 odd out of Rs. 20000 and the letter further denied the 
suggestion that Coyne was a denamidar fot the plaintiffs. In a declara- 
tory suit brought by the plaintiffs (Miriam Elias and Jonab Reuben 
Jacob) against Alec Coyne and Hiralal Hotilal, praying for a declara 
tion that the sum of Rs. zoo00 in the hands of Shamshed belong- 
ed to the plaintiffs and that Hiralal was not entitled to attach the 
said amount in the hands of Mr Alec Coyne, it was decreed on the 
13th February, 1923, holding that Mr. Alec. Coyne was a denamidar 
for the plaintiffs, the plaintiffs agreeing to pay Rs. 6000 to Hiralal 

Hotilal out of Rs. 2000. 
The question for decision was whether this letter was a sufficient 
acknowledgment of debt under the provisions of section 19 of the 
Indian Limitation Act so as to avoid the operations of the statute of 
limitation. Mr. Justice Buckland held that it ‘was sufficient acknow- 

ledgment by the following judgment : 

Buckland. J: This is a suit to recover the sum of Rs. 20;000 


CIVIL. 


S in circumstances which I can best state by paraphrasing the 
January, 21. plaint, for there are no facts in dispute. The plaintiffs lent money 


to Abdul- Gunny upon the security of negotiable’ instruments 
executed in their favour by him. The plaintiffs being reluctant to 
take steps to recover the money on these notes in their own name, in 
the year 1919 executed assignments of the notes in favour of the 
defendant Alec Coyne, who has no beneficial interest in the promis- 
sory notes, and on the zoth July 1920 made over to the 
plaintiffs a letter recording that fact. Alec Coyne then brought 
suits against Abdul Gunny upon the promissory notes and obtain- 
ed adecree in one suit for Rs. 20, 485-10-6 at a time when another 
suit for the recovery of Rs. 5238-10 was still pending. While that 
sujt was still pending,: an agreement dated the 28th August 1919, 
which is the agreement sued upon in this suit, was executed for 
the purpose of enabling the plaintiffs to realise the sums due to them 
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It is aé this point that the defendant, Shamshed Ali, who alone 
contested this case, first comes upon the scene. Abdul Gunny, not 
being able to pay, it was agreed that he should sell’ a certain pro- 
perty to Shamshed Ali and that out of the purchase money 
Shamshed Ali should pay Rs. 28,000 in full settlement of the money 
which was due to the plaintiffs by Abdul Gunny, as well as certain 
claims of the defendants Susni and Benji Reuben Jacob, whose 
names were inserted in the agreement in question at the instance of 
and for the protection of Abdul Gunny. Shamshed Ali subsequently 
paid Rs. 8,000, leaving a balance of Rs. 20,000 still outstanding. 

That being the position at that time, Hiralal Hotilal attached 
this sum of Rs. 20,000 in the hands of Shamshed Ali by a pro- 
hibitory order in execution of a decree obtained by them against a 
firm named Jacob & Co., of which Coyne was a partner. In con- 
sequence of that, a suit was instituted by the plaintiffs against Alec 
Coyne and Hiralal Hotilal, praying for the declaration that the 
sum of Rs. 20,000 in the hands of Shamshed Ali belonged to the 
plaintiffs and that Hiralal Hotilal was not entitled to attach it. 
Shamshed Ali was not a party to that suit, and on the r3th 
February 1923 a decree was made by this Court, in which it 
was declared that the plaintiffs were entitled to the money and 
they agreed to pay Rs. 6,000 to Hiralal Hotilal. Since then, the 
plaintiffs have applied to Shamshed Ali for payment of the 
Rs. 20,000, but without result. 

Reverting to the agreement of the 28th August 1919, it pro- 
vides that the said Shamshed Ali will pay at the direction of the 
said Abdul Gunny and the said Alec Coyne the sum of 
Rs. 20, o00 in full settlement of his claim and costs. . . . in 
the manner following, namely, Rs. 5,000 on or before the exe- 
cution of the agreement and the balance on or before the execu- 
tion of the conveyance of the property which Shamshed Ali was 
buying from Abdul Gunny. Shamshed Ali at one time contended 
that there ought to be a direction by Abdul Gunny to pay, but that 
point has not been argued at the hearing by learned counsel on his 
behalf. 
It is contended (and thisis the only point which has been 
argued) that the suit is barred by limitation, inasmuch as the 
period of limitation is 3 years from the 28th August rgr19, or 
at the utmost the 25th September 1919, upon which day the 
conveyance was executed, and the plaint was only filed on the 
toth March 1923. 

Reliante is placed on behalf of the plaintiffs upon a letter 
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dated the 15th March 1920 written by the solicitor for Shamshed 
Ali to Messrs. Fox and Mondal, who at that time were the 
solicitors of Alec Coyne asan acknowledgment under section 19 
of the Limitation Act. If it is stich an acknowledgment, then 
there would be a new starting point for limitation from the rsth 
March 1920, and the suit would have been filed in time with 
5 days to spare. 

_ The sole question is whether or not this letter amounts to 
an acknowledgment within section 19 of the Act. That there-is 
an acknowledgment is common ground. That is to be pane 
where the solicitor for Shamshed Ali writes, #. e., 

“My client has all along been and is still ready and willing 
to pay the balance amounting to Rs. 20,000 upon his getting 
a proper release executed by your clients ‘who, I am instructed 
to state, are to get Rs, 2295-11 or thereabouts only out of the 
said sum of Rs. 20,000”, 

The argument is that though this is an acknowledgment, it is not 
an acknowledgment of liability to the plaintiffs, for whom Coyne was 
the Benamidar, and it is contended that they are not entitled to the 
benefit of an acknowledgment to Coyne. As regards that, .I asked 
learned counsel for Shamshed Ali as to whether or not the 
plaintiffs were entitled to sue, for it occurred to me that if-there 
was no acknowledgment upon which the persons who were 
really entitled to these Rs. 20,000 could rely, then it might be 
open to his client to contend that the plaintiffs were not the 
proper persons to sue. He conceded, however, that the plaintiffs 
were entitled to sue in view of the decree made on the 13th 
February 1923 in the suit brought by the plaintiffs for the — 
declaration of their rights to these Rs. 20,000. That being so, 
it seems to me that though Shamshed Ali was not a party to 
that suit, he must be taken to have adopted the judgment, 
and consequéntly, if it is now conceded that in view of that 
decree the plaintiffs are entitled to bring their suit, it does not, 
in my opinion, lie in his mouth to say that the plaintiffs as the 
real owners of this money and entitled to recover it are not 
entitled to the benefit of an acknowledgment made to their 
Benamidar. 

Apart from that, it is also to be observed that there is an 
acknowledgment of liability to the plaintiffs in the sum of 
Rs. 2295-11 atleast. I am not at all certain that there is not 
even acknowledgment of liability in the sum of Rs. 20,000 to the 
plaintiffs themselves, because the letter says : 
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“My œlient is ready and willing to pay the balance amounting 
to. Rs. 20,000 upon his getting a proper release executed’ by your 
clients, ® even though it is alleged that the plaintiffs are only 
entitled to Rs. 2295-1 out of the Rs. 20,000. 

The letter states in an earlier passage that Coyne is entitled 
to a beneficial interest. But such an: assertion is not inconsistent 
with the case which the plaintiffs now make and have always 
made, and I only refer to it because had there been a clear 
denial of the plaintiffs’ right to his Rs. 20,000, the value of the 
passage which I have read must, as an BCEAO WINE mCDE have 
been considerably less. f 

The point is not free from difficulty, but in my judgment, 
thisis an acknowledgment upon which the plaintiffs are entitled 
to rely and therefore the suit is not barred by limitation, 

There will be judgment against Shamshed Ali for Rs. 20,000, 
with costs on scale No. 2 and interest at6 per cent on the 
roth March 1923 until realisation. 2 

` In order that the matter may be promptly dealt with as between 
the plaintiffs and Hiralal Hotilal in the‘event of any money being 


realised, 1 direct that any money realised in execution be paid 


into Court. 
As regards the defendants Susni and Benji Reuben Jacob, the 
suit will be dismissed ; no order as to costs. 
I make no order as regards Hiralal Hotilal’s ‘costs. 
Against this decree, the defendant appealed. 
Mr. Pugh for the Appellant. 
| Messrs. S. N. Banerjee and A. K. Roy for the Plaintiff Miriam 
Elias. 


Hotilal. 

The judgments of the Court were as follows :— 

Greaves, J]: This is an appeal by the first defendant against 
a decision of Mr. Justice Buckland. The facts are not in dispute 
and I may state them very shortly. 

The claim in the suit was for a sum of Rs. 20,000 based on 
an agreement dated the 28th of “August rọrọ and the agreement 
came to be under the following circumstances. One Abdul 
Gunny between the 25th of September 1918 and the end of April 
rg1g executed ten promissory notes and hundis for Rs. 22100 
in all in favour of the plaintiff Miriam Elias and also one 
promissory note for Rs. 1100 in favour ‘of the plaintiff Jonah 
Reuben Jacob. These were assigned by Miriam Elias and Jonah 


Messrs. P. N. Mullick and S. C. A for the Papii Hiralal 
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Reuben Jacob on the znd of July rọrg to the defendant Alec 
Coyne for realisation. Coyne instituted two suits to recover 
the amounts due on the hundis and the promissory note. He 
obtained a decree in the first suit for a sum of Rs. 22485 
odd, but before the second suit was brought to trial an agree- 
ment was arrived at between the parties which is the agreement 
sued upon. This is dated the 28th of August rg919. The 
parties thereto were Alec Coyne—the defendant, Abdul Gunny 
and the appellant Shamshed Ali. By the terms of the agreement 
Shamshed Ali was to pay a sum of Rs. 28,000 in full 
satisfaction of the amounts due to the defendant Coyne. Rs. 8000 
was paid’ in part performance of the agreement on the 14th of 
October 1919. Then subsequently the defendant Hiralal Hotilal 
attached the balance in Shamshed’s hands for the payment of a debt 
due from Alec’ Coyne to Hiralal Hotilal and thereupon the 
plaintiffs commenced a declaratory suit fora declaration of their title 
to the sum of Rs. 20,000. The suit was decreed onthe 13th of 
February 1923 and it was thereby declared that the plaintiffs 
were entitled to the sum of Rs. 20,000 in the hands of Shamshed 
Ali and the plaintiffs agreed to pay out of this amount a sum 
of Rs. 6,o00 to Hiralal Hotilal. ` 


The plaint in this suit is dated the roth of March 1923 and 
the only point that arises in the appeal is whether the claim in 
the suit is barred by limitation. 

The agreement, as I have stated, is dated the 28th of August 
1919 and the suit was not commenced until March 1923. Con- 
sequently the claim, onthe face of it, is barred by limitation 
unless there has been an acknowledgment of the debt 
which is sufficient to take the case out of the, provisions of the 
statute. The acknowledgment relied upon by the plaintiffs is 
contained in the letter exhibit (c) dated the x5th March 
1920. That letter is written by Mr. S. M. Dutt who was acting 
as an attorney for the defendant Samshed Ali. The letter after 
referring to the agreement and to the payment of Rs. 8000 by 
Mr. Coyne goés onto state that the writer’s client had all along 
been ùnd was still ready and willing to pay the balance 
amounting to Rs. 20,000 upon his getting a proper release 
executed by the client of the person to whom the letter was 
addressed. ' 

. The letter then goes on” further to state that the clients of 
the addressee according to writers instructions were only to: 
get Rs. 2293 odd out of Rs. 20,000 and the letter further denies 
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the suggestion that Coyne was a Benamdar for the plaintiffs. 
The letter is addressed to Messrs. Fox and Mandal the attorneys 
for the plaintiffs. As I have already stated the only question 
which arises in this appeal is whether this is sufficient acknow- 
ledgment of the debt under the provisions of section 19 of the 
Indian Limitation Act so as to avoid the operation of the statute 
of limitation. That section provides that where before the 
expiration of the period prescribed for a suit an acknowledg- 
ment of liability in respect of such property or right has been 
made in writing, signed by the party - against whom such 
property or right is claimed or by some person through whom 
he derives title or liability, a fresh period of limitation shall 
be computed from the time when the acknowledgment was 
so signed. Explanation (I) to the section provides that an 
acknowledgment may be sufficient inter alia if it is addressed 
to a person other than the person entitled to the property 
or right and according to explanation (II) “signed” means 
signed either personally or by an agent duly authorised in 
this behalf. 

The three specific points urged in this appeal are as 
follows: First, it is said that Mr. S. M. Dutta was ins- 
tructed by Ghulam Ali who was anagent of Shamshed Ali 
and there was nothing to show that Ghulam Ali was authorised 
to make any acknowledgment or to give the attorney any 
‘instruction for the making of an acknowledgment and it is 
suggested that his authority was confined merely to paying the 
money. Secondly, it is stated that upon the true construction 
of the letter of the 15th March 1920 there was no sufficient 
acknowledgment within the meaning of section 19, that is to 
say that there was no acknowledgment of the indebtedness 
to the plaintiffs in the suit but merely to Coyne which it is 
said upon section 19 of the Act is not sufficient. Thirdly, it 
is said that in any case the claim of the defendants Hiralal 
Hotilal is barred as they claimed to receive Rs. 6000 «in their 
own right and there was no acknowledgment even suggested 
so far as they are concerned. Turning to the first point it 
seems to me that there is really no substance in this. The 
letter of the 15th March states that the letter to which it is 
a reply was addressed to the writer’s client Shamshed Ali and 
had been handed over tọ, him by his agent. The letter is 
clearly written by or on behalf of Shamshed Ali and the mere 
fact that cit was actually handed .over to .the attorney by the 
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agent, does not seem to me to make any difference., I think, 
therefore, that the acknowledgment must be taken to have been 
made by a duly authorised agent of Shamshed Ali. 

So far as the third point is concerned I do not understand 
that Hiralal Hotilal’s claim on the facts is to recover Rs. 6000 
direct although it is true that in their written statement their 
claim is so put, but it seems to me asa result of an arrange- 
ment which was arrived at in the declaratory suit, a declaration 
of the plaintiffs’ right to Rs, 20000 was made and Hira Lal Hoti- 
lal’s right to receive Rs. 6000 thereout was also declared. This 
being so, it seems to me that the true position is that Hira Lal 
Hotilal, once Rs. 20000 is paid to the plaintiffs, is entitled to 
to recover from the plaintiffs Rs. 6000 out of that amount and 
no question of any acknowledgment of that really arises. It is 
sufficient if the acknowledgment relates to the Rs. 20000 which. 
the plaintiffs claim even if onthe receipt of that money some 
portion is paid over to Hira Lal Hotilal. 

The second point remains which presents more difficulty. 
The case mainly relied on by the learned counsel for the appel- 
lant was the case of Mylapore v. Yeo Kay (1). In that case a 
suit was brought fora declaration that the plaintiff was entitled 
in‘ his own right and as an executor to the estate of one Moorooga- 
sum Moodliar to ths of certain land and property in Rangoon. 
The suit was brought in the year 1883, Mooroogasum Moodliar 
died so long ago as 1864. The claim was accordingly barred’ 
by. limitation unless there was any acknowledgment which could 
be relied on by the plaintiffin the suit. The acknowledgment 
which he relied on was an admission alleged to have been made 
by a Mr. Bennet in a conveyance of 1874 and in a recital in 
that conveyance. Now Mr. Bennet had been in possession from 
the year 1864 but it was alleged on behalf of the plaintiff that 
this was not adverse possession as Mr. Bennet was holding asa 
mortgagee or a position similar to that of a mortgagee and that 
the testator was not absolutely entitled to the estate and we think 
that the case must be read in the light of these facts and of the 
admission which was there relied on. Now what is stated in the 
judgment of the Judicial Committee, which was delivered by Sir 
Barnes Peacock, is that the admission relied upon was not suffi- 
cient as it did not satisfy the provisions of section 19 as Sir 
Barnes Peacock points out that the liability referred to in section 
19 must be a liability to a person who is seeking to recover 


`` (4)°(1887) L. R. 14 I. A. 1685 L Le R. 14 Calc. 80}. ° 
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possession, or some person through whom he claims and accor- 


dingly he says that the recital in the conveyance of 1874 was not. 


an admission to the plaintiff, or to any one through. whom he 
claims. Turning once more to the admission in the letter of 
1sth March 1920 I am not sure myself, even if you apply the 
test laid down by Sir Barnes Peacock that the admission contained 
in this letter does not satisfy that test. The admission seems to 
me to bean admission that the sum of Rs. 20000 is due to Coyne, 
the Benami transaction not being admitted. But turning to the 
declaratory suit we find that it has been established that Coyne 
was merely in the position of a Benamdar, that is to say, he was 
really a trustee for the plaintiff who was his beneficiary, and it seems 
to me, therefore, that the acknowledgment of the indebtedness to 
Coyne is an acknowledgment of indebtedness to a person through 
whom the beneficiary, that is to say, the plaintiff, claims. 
Therefore, I am inclined to think myself that upon the true 


construction of the letter of the s4sth- March 1920 there is a. 


sufficient acknowledgment within the meaning of section 19 to 
satisfy the test which Sir Barnes Peacok has laid down in 
Mylapore v. Yeo Kay (1). But there are various cases to which 
we have been referred in the course of the argument, and cases 
of the Judicial Committee, some of which have laid down that 
a general acknowledgment is sufficient and that it is not necessary 
that it should be addressed to the person who isan assignee or 
to any one through whom he claims. The first of these cases is 
the case of Maniram Seth v. Seth Rupchand (2) where this passage 
occurs, “The acknowledgment is not addressed to the person 


entitled but according to the ‘explanation’ given in section 19. 


this is not necessary.” Accordingly, it seems to me that this 
case which isa decision ofthe Judicial Committee gets over 
the first difficulty that was raised, namely, . that it is necessary 
that the acknowledgment should be addressed to the person 
entitled or to the person through whom he claims. It is suggested, 
however, that Mantram v, Seth Rupchand (2) is not inconsistent 
with the construction put upon section 19 by the decision in 
Mylapore v. Yeo Kay (1) as the admission in Manivam y. Seth Rup- 
chand (2) was one ofa liability made to the executor of the 
deceased. The next case to which we were referred by the res- 
pondents was the case of Majumdar Hiralal Icchhalal v. Desai 


(1) (1887) L. R. 14 I. A. 168; I. L. R. 14 Cale, 801. 
(2) (1906) I. L. R. 33 Calc. 1047 (1058) ; 4 © L. Je 94; L. R. 33 LA. t65. 
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Civil: .  Narsilal Chaturbhujdas (1). There Lord Macnaghten inadlelivering 
1926., the judgment of the Judicial Committee states that the acknow- 
Shamshed Ali ledgment was'a clear acknowledgment that the payment to which- 
he refers had been received and that the interest of the persons’ 
sought to be charged was that of mortgagees. The entries relied- 
Greaves, F., on as acknowledgments rose in the following way. There. were- 
i in the district of Broach certain Desaigiri Dastur and ‘pasaeta’ 
lands and when this district came under the British Rule the 
British Government made a' vatan settlement by which the Desai- 
giri Dasturin Broach was commuted into a fixed money allowance 
payable from the Treasury. The suit to which the judgment 
relates was instituted on the 16th October rgor and the acknow- 
ledgments relied on to take the matter out of the statute had 
been made so long ago as 1843. They were acknowledgments 
made by thé mortgagees of the Desaigiri Dastur in the Collector’s 
books of money- received by them in respect of the annual 
-allowance made to those whose original rights had been com- 
muted and received by them as mortgagees. This, as I have 
. already stated, was held tobe a sufficient acknowledgment so 
as to enable the mortgage suit to be brought by the mortgagee 
aftera long lapse of time and if one considers the nature of the 
acknowledgment there one sees thatit was not an acknow- 
ledgment that was addressed to any particular person but merely 
a general statement of the capacity in which the money 
was received. We were also referred to another Privy Council case 
in Swkkamont Chowdhrani v. Ishan Chunder Roy (2) where Lord 
Hobhouse in delivering the judgment of the Judicial Committee 
states at page 404 that it is not required that an acknowledgment 
within the statute should specify every legal consequence of 
the thing acknowledged. We think, therefore, that this must be 
taken as an authority that it is sufficient to take the case out of 
the statute if you have an acknowledgment of the liability even 
if that acknowledgment is not necessarily made to the plaintiff or to 
“some body through whom he claims and that this is the view 
which has been taken of the present state of the law in this Court 
as shown in the case of Guru Ch. Saka v. Surendra Krista Ray 
Chowdry (3) where Mr. Justice Carnduff in delivering the judg- 
ment of the Court states at page 265 that it is now settled that an 
acknowledgment to whomsoever made, if it be an acknowledgment 
pointing with reasonable certainty to the liability in dispute or the 

(1) (1913) 17 C. L. J. 4743. 17 C. W. N. 5733 1. L. R. 37 Bom. 326. 

(2) (1898) 2 C. W. N. goa 3 I L. R. 25 Cale. 8446 . ° 

(3) (1913) 19 C. W. N. 263. 
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right outef which that liability arises as a legal consequence, is an 
acknowledgment of liability within the meaning-of section 19 
and Mr. Justice Carnduff refers to the various cases to which we 
have already referred in the course of this judgment. Therefore, 
it seems to me, first of all, that the letter does satisfy the test laid 
down by Sir Barnes Peacock in Mylapore v. Yeo Kay (i) Moreover 
I am inclined to think, that having regard to the recent Privy 
Council decision to which we have just referred, that decision must 
be taken as applying to the actual facts of that case, and that 
having regard to the concluding words of explanation (1) to section 
to the well considered view of the Judicial Committee is that a gene- 
ral acknowledgment is sufficient and that it is not necessary that if 
should be addressed to the person claiming or to somebody through 
whom he claims, and, this being so, we think that the judgment of 
Mr. Justice Buckland is right and this appeal is dismissed with 
costs. One set of costs to each of the appearing respondents. 

Rankin, J: I agree. 

In this case the firm of solicitors to whom the letter 
of the 15th of March 1920 was addressed was a firm who on 
the goth of March 1920 had written. stating that they 
were acting on behalf of the present plaintiff. No question, 
° therefore, arises in this case as to the person to whom the letter 
of the 15th March, if it be an acknowledgment, was addressed. 

The question, and in my opinion only substantial question, 
in this case is that raised by Mr. Pugh on behalf of the appel- 
lant to the effect that the liability which is acknowledged by the 
document must be a liability to the plaintiff that is to say, the 
person who is seeking to assert the right that is in suit. As to that 
there is undoubtedly the authority of Sir Barnes Peacock in the case 
Mylapore v. Yeo Kay (1). That authority has been somewhat obscur- 
ed by the circumstances that in the concluding passage of the 
judgment he uses a phrase er incuriam t which has misled some 
Courts in India to think that he. was discussing the question of 
the person to whom the acknowledgment was addressed. Asa 
matter of fact, the only point (as a fair reading will show) which 
Sir Barnes Peacock is making is this—‘ What liability does this 
mean? It must mean a liability to the person who is seeking to 
recover possession or some person through whom he claims.” 
The fair meaning of the letter of the 15th of March, in my 
judgment, is this: you the plaintiff are saying that Coyne isa 


(1) (1887) L. R. 14 I. A. 168; 1. L. R. 14 Cale. Sor. 
T Meaning, through want of care—Rep. 
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Civ, . mere trustee for you. I do not admit that. I admit that you 
i946: have some beneficial interest to the extent of some Rs. 2295 or 

thereabouts, but Iam told that Coyne has a beneficial interest 

to his own. Iam not going to pay unless I get a complete dis- 

charge from you and everybody else, but I do admit that 

Rankin, F. the man who you say holds his right on your behalf is the 
Ba man to whom I do, in fact, owe the sum of Rs. 20000. 

We are concerned with the question of an acknowledgment 
under section 19-—-a section which is undoubtedly free from the 
doctrine of English Law which puts the value-of an acknow- 
ledgment upon its being the equivalent of-a new promise to 
pay. No doubt, the English requirement of a good acknowledg- 
ment is greater than that of the Indian Law. You can argue 
from the fact that an acknowledgment is good under English 
Law to show that it will be good under Indian Law, but you 
cannot argue the other way about. We have to look for the pur- 
pose of section rg upon this defendant merely as a debtor. 
There must be no doubt about the identity of the debt. Once it 
is clear that he admits that he owes the money and it is clear what 
debt he has admitted it does not seem to me on the authorities 
to be any answer to say “Oh yes, he admitted that he owed your 
trustee but did not admit that you were the sole beneficiary.” It 
seems to me that what Sir Barnes Peacock said in the case cited 
is wide enough to cover the present case. But, apart from that, I 
agree that the decisions of the Privy Council in the case of Majum- 
dar Hiralal Icchhalal y. Desai Narstlal Chaturbhujdas (1) and in the 
case of Guru Ch. Sahay. Surendra Krista Ray Chowdry (2) are 
authorities which cover the present case. 

For these reasons, I agree that this appeal should be dismissed. 

Fox and Mandal: Attorneys for ihe Plaintiffs. 

S. M. Dutta and N. K. Dutta : Attorneys for the Defendants. 
A T.M ` - Appeal dismissed. 


ew 
Shamshed Ali 


v. 
Miriam Elias. 


(1 trora) 17 C. L. J. 4743 17 C. W. N. 573; L L. R. 37 Bom. 326. 
(2) (1912) 19 C. W. N. 263. 
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CRIMINAL REVISION. 


Before Mr. Justice Chotener and Mr, Justice: Duval. 


BHOLA NATH HAZRA AND OTHERS 
g. 


EMPEROR.* 


Fury irial—~Procedure—Criminal Procedure Code (Act V of 1898), See. 276, 
non-Observance of, effect of. 

A trial of an accused not in accordance with the provisions of section 276-0f 
the Code of Criminal Procedure is bad. 

Where of the twelve jurors summoned to attend the Sessions Court only 
five appeared and those were empanelled as jurors, and the case was heard and 
decided : 

Held, that the trial was bad. 

That the proper course for the Judge to have followed was to make good the 
deficit by choosing some other persons who were present and adding their names 
to the five jurors and from the whole body choosing the necessary five by lot to 
act as the jury in the case. 

That the procedure was nota mere irregularity. The irregularity was of a 
very grave and material nature inasmuch as it affected the proper constitution 
of the Court: Brojendra v. King-Emperor (1} and Emperor v. Bradshaw (a) 
followed. Empress v. Fhubboo (3) not followed. 

Application for Revision by the Accused (ro in number) under 
section 435 of the Code of Criminal Procedure. 

Bhola Nath Hazra was convicted under section 148 Indian 
Penal Code to one year’s rigorous imprisonment ; Panchanon Hazra 
to two years’ rigorous imprisonment; and Kalachand Hazra, Atil 
Hazra, Dakshina Bagdi, Debendra Bagdi, Niro Bagdi (alias. Niro 
Dhara), Bata Krishna Dhara, Suren Bauri (alias) Suro Bauri and 
Srihari Bauri, each to rigorous imprisonment for 6 months 

The facts appear from the following extract from the judgment 
of the lower Court : 


The prosecution story is shortly this :— 

The complainant and the accused are all residents of the mouza 
Bhatra within the police station Shahebgunj. Admittedly for some 
time past they or at any rate the complainant and Bhol@ Nath 
Hazra the leader of the accused party and his maternal uncle 

@Criminal Revision No. 759 of 1926, against the order of A. M. Ahmed Esg., 
Sessions Judge of Burdwan, dated the 26th June, 1926, affirming that of Babu 
J. K. Mukherjee, Assistant Sessions Judge of Burdwan, dated the 5th May, 1926., 

(1) (1902) 7 C. W. N. 188. (3) (19:11) I. L- R. 33 All. 385. 

(3) (1882) d. L, R. 8 Calc. 739. 
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Madhab Babu had been quarrelling over lands, tanks &» On the 

roth Pous last the complainant with his co- sharers caught fish from 
one Nera tank in the adjoining village Pahar. . Bhola Nath deman- 
ded a share of the fish but the complainant Girija Sankar Hazra 
and his party refused to give him a share ‘on the ground that the 
former had no interest in that tank, Bhola Nath did not therefore 

geta share of the fish and leftthe place after threatening Girija. 
On the 22nd Pous corresponding to the 6th January 1926, the 

accused-and., others caught- fish from -the Nera tank in the ab- 
sence of the complainant. After catching fish the accused 
marched towards the complainant's battak.- khana bart at Bhatar, 
armed with gun, spear and lathies at or about 2-30 P. M, that day: 

Ata short distance from the Jaitak-khana Bhola Nath, fired his: gun 
and asked his follower who were about 18 in number to seize and- 
beat or kill Girija. Thereupon the accused and others who were 
Hindusthani people made a kalla (noise) and rushed towards the 
battak-khana dart. The ‘complainant who had seen previously in~ 
formed of the fish catching on that day and of the accused’s threat’ 
towards him, finding the latter approaching towards the house, 
asked his nagdi one Gabardhan Singh to protect him from the 
imminent danger and shut himself up- within his battak-khana 
house. The.accused came there. Two of the accused Devendra 
Bagdi and Dakhina Bagdi began to assault Gobardhan and wounded 
his index finger. A few other accused with a view to get hold 
of the complainant knocked at the door of the house in order to 
break. .. The accused Bhola Nath ordered the other-accused to beat 
Sabed, who was asked by a neighbour to see what gol/mal was, and 
Panchanon Hazra one of the accused pierced him under his right. 
knee with his spear. Another accused struck him with a /a‘#f on his. 
head. Sabed thereore fell down senseless profusely bleeding froni 
wounds. The assailants broke opén the door of the hall in . dattak- 
khana. Finding the serious condition of Sabed, the assailants hurrled-: 
ly left the place leaving two /athtes behind them. ` Sabed died in 

the Hospital on the 2oth-January 1926. Upon these facts Debendra 
Bagdi and Dakbina Bagdi were charged with an offence under; 
section -323 Indian,Penal Code, Panchanon Hazra with an offence. 
under section 304 Indian Penal Code and all the accused with offen 
ces under section 148 and section 304 read with section 149 Indian 
Penal Code. 


The other facts = appeartfrom . the isie t- i 
Mr. N. Ky Bosé, ` Babus Probodh Chitnder ` Cariere ‘and 
Panchanan Chowdhury for the Petitioners’ © `- $ 


Mr. Kkundkar (Deputy Legal Remembrancer) for the Cian: 
Ce Ae Y. 
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The, judgments of the Court were as follows : 

Chotzner J. This Rule must be made absolute on the first 
ground upon which it was granted, namely that the trial was bad 
as not being in conformity with the provisions of section 276 
Criminal Procedure-Code. «It appears that of the 12 jurors sum- 
moned to attend the Sessions Court only 5 appeared, and those 
were empanelled as jurors and heard and decided the case. 

Now section 276 requires the jurors to be chosen by lot and the 
second proviso to the section lays down that'in casé of'a deficiency 
‘of the persons summoned, the number of jurors required may with 
the leave of the Court be chosen from such other pefsons as may 
‘be present. In the present case there’ being only 5 jurors present 
and s being the necessary quorum for a jury plainly there were not 
‘enough j jurors présent to permit of their being chosen by lot. The 
proper course in my opinion therefore for the Judge to have fol- 
lowed was to make good the deficit by choosing sOme other persons 
who were present and adding their names to the five jurors and 
from the whole body choosing the necessary five by lot to act as the 
jury in the case. 

The learned Sessions Judge thinks that the procedure followed 
is a mere irregularity and as'no objection was raised by the accused 
and no prejudice was caused to them the verdict cannot be upset. 
He refers to the case of the Empress v. ` Jhubboo Mahton (r).. That 
decision was however not followed in.the later case of Brojendra 
Lal Sirkar v. King-Eimperor (2), wherein it was held that “the 
irregularity was of a very grave and material nature inasmuch 
as it affected the proper ‘constitution of the Court’. The same 
view was taken by the Allahabad High Court in the case of eee 
v. Bradshaw (3). 

The latest-case in Ze Government of Bengal v. Muchu Khan (4) 
does not lay down any -different proposition of law. We are there- 
fore of opinion that the trial is bad. The conviction and sentence 
are according to law upon the original charges. The petitioners 
are permitted to remain on their present bail: pending the orders 


of the Sessions Judge. 


Duval- J. I agree. i . 
Swe Rule made absolute. 


A. Te M. 
© (1) (1882) I. L, R.8 Calc. 739. . «ii () (1902) 7 C. W. N; 188. 
* (3) (tġ1:) I. L. R. 33 All. 385. =. - -(4) (1924) 29 C. We N. 652, 
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APPELLATE CIVIL 


Before Mr. Justice Cuming and Mr. Justice Page. 


DEWAN ABDUL ALIM 
D. 
SAYED ABDUL HAKAM AND OTHERS.* 


Limitation—Limitation Act (IX of 1908), Sch. I. Art. 182 (2)—Decres, execu 


tion of—Fartial decree—Appeal against part dismissed-~No appeal against 

part decreed.~Time, running of. 

Per Curiam: Once there was appeal, time ran under article 182 (a), 
Schedule I of the Limitation Act from the date of the decision in appeal 
and it is. immaterial whether the whole or only part of the decree was 
challenged. 


When a decree is appealed against even though the appellant appeals 
against only a portion of the decree, the whole decree of the first Court is 
superseded by or becomes merged in the decree of the appellate Court and 
there is no part of the first Court’s decree that remains to be executed. No 
part of the decree of the first Court is in separate existence after an appeal in the 
suit has been decided. 

The plaintiff sued for recovery of certain properties described in four ` 
schedules to the plaint. He obtained a decree on the 31st March 1908 so far as 
regards properties in schedule 1V. His claim for the properties in schedules I, 
II and Il] was dismissed. His appeals to High Court and Privy Council as 
regards claims to properties in schedules, I, II and III were dismissed. The 
appeal to Privy Council was dismissed on the 2and January, 1920. On the 
8th December, 1922, the plaintiff applied to execute the decree dated the 31st 
March, 1908 so far as schedule IV properties were concerned ; 


Held, that time ran from 23nd January, 1920 and the application was in 
time. 

Per Cuming, F: The decree may contain the decision of a number of matters 
in controversy but the decision on each matter in controversy is not a separate 
decree f 

Appeal by the Judgment-debtor. 

Application for execution of decree. 

The material facts appear from the judgment of Page J. 
Babu Girija Prasanna Roy Chowdhury for the Appellant. 


Babu Ramendra Chandra Koy for the Respondent. 
C. A. V. 


® Appeal from Original Order No. 116 of 1924, against the order of Babu 
Aswini Kumar Das Gupta, Subordinate Judge, 2nd Court, of Mymensingh, dated 
the 17th May, 1923. 

t Cf. Saiyid Jowad Hussain v. Gendan Singh (1926) 44 C. L. J: 63 P. C.— 
Rep. 
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The judgments of the Court were as follows : 


Cuming, J: This appeal which is by the judgment-debtor 
arises out of certain execution proceedings. The facts are these. 
The plaintiff brought a suit for the recovery of certain properties 
which were described in four schedules. 

He obtained a decree on 31-3-1900 so far as regards the proper- 
ties in schedule 1V. His claim for the properties in schedule 
I, II, LIL was dismissed. Against that portion of the decree by 
which his claim was dismissed he appealed first to this Court 
and then to the Privy Council. He was equally unsuccessful in 
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both Courts. The order of the Privy Council dismissing his appeal | 


is dated 22-1-1920. 

There was no appeal by either party regarding the sche- 
dule IV properties. The decree-holder then on 8-12-1922 
applied for execution of the decree so far as schedule IV pro- 
perties were concerned. The judgment-debtor objected that 
the decree could not be executed now as it was barred by limitation. 
He contended that limitation began to run from the date of the 
decree in the ‘suit on 31-3-1908 by the trial Court. The decree- 
holder contended that limitation ran from 22-1-1920 the date when 
his appeal was finally disposed of by the Privy Council. The 
decree-holder’s contention found favour with the executing Court 
and hence this appeal by .the judgment-debtor. The judgment- 
debtor contends that so far as the decree regarding the lands 
covered by schedule IV are concerned there was no appeal. The 
decree of 1908 may be split up into several parts, viz, the part in 
favour of the plaintiff and the part in favour of the defendant. 
The appeal was only as regards that part of the decree in favour 
of the defendant and so that with regard to that part of the 
decree in his favour it was never imperilled by the appeal regard- 
ing the other part. Hence time ran from the date of the origi- 
nal decree, The decree-holder on the other hand contends that 
itis not possible to split up a decree into different parts and 
that when a decree is appealed against it makes no difference 
whether itis the whole or only part of the decree that is challeng- 
ed. Time runs from the date of the final decree. s 
` The point is one which has given rise to a considerable conflict 
of authorities although the words of the Article itself seem sufficiently 
clear and would admit of only one interpretation. The words used 
in Art. 3182 (2) are “Where there has been an appeal, the date 
of the final decree or order of the Appellate Court, or the 
withdrawaf of the appeal.” Read by themselves these words would 
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Civ, | seem to mean that once there was an appeal. time ran from the 


i026. date of the decision in the appeal and there is no suggestion 
Saaai that vit would be material as to whether all or only some of 


Dewan-Abdul Alim 
y TAR the parties appealed - or ` whether the whole or only part of the 


Y. 
Syed Abdul Hakam, decree was challenged. ` It is difficult to my mind with great 
Cuming, F- respect tothe learned Judges who have: held otherwise to 
abg ascribe any other meaning to them. ` i 

The expression decree means the formal expression of an adjudi- 
cation which ‘so far as regards the :Court expressing it; conclusively 
determines the rights’ of the parties with regard to sd or any 
of thé matters in _ controversy ` in the suit. 

Clearly- therefore a decree may contain the decision ofa num- 
ber of matters in controversy but it does not seem that the decis 
sion on éach matter in controversy is a separate decree and that 
there“ ‘are xeally’a number of decrees contained as it has been 
described ‘by one learned Judge in one sheet of paper. It seems 
cledr to me: that there is only one decree and not a number of 
decrees. ` When a party appeals against a decree or a part ofa 
decree he files a ‘copy of the whole decree. No doubt possibly he 
does not object to the decree in fofo and may only to desire “to 
have it varied in somie portions. Still even if he appeals 
against any part of the decree the decree is appealed against. He may 
only be asking that the decree should be altered in’ some 
particulars ‘and not all. It seems to me therefore that’ the 
appellate Court deals with the decree as a whole. It has always 
been held that after appeal the only decree that can be executed’ is 
the decree of the appellate Court whether it reverses modifies or 
confirms ‘the decree of the lower Court.’ (See the case of 
Shohrat Singh v. Bridgman -(1). That decree is I think the- only 
decrée in the suit. a 

‘To hold- otherwise would give risé to a possible ` contingency of 
there being three or possibly four decrees in the ‘same suit capa- 

j ble’ of éxecution viz, that of the Court’ of first instance as regards 
one part of the claim, that of the- first appellate Court with 
regard to another part of the claim, that of the High Court with 
regard | to another "part and possibly cs of the a oe ‘with 


regard to a further part. 
It seems to me that when a discces is aaa an even 


though-the appellant appeals against only a portion of. the decree 
that whole decree of the first Court is superseded by-or becomes 
° inerged in -the decree of the appellate Court and -there’ 
is- no .part- of- the first Court’s decree that . remains.. to. be 
(1) (1882) LL. R. 4 AML 376. ' TEE r 
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executed. No part of the-decree of the first Court can ,. Civi. 
be held to be in separate existence after an appeal in the suit 5526; 
has been decided. The conclusion to which I come is that there ee ; 
‘ ae Dewan Abdul Alim 
is only one decree to be executed and that is the -decree of the 


. 2 Oe i 
appellate Court. Hence time runs from the date of the appellate Syed Abdul Hak-m. 


Court’s decree and the present-application for execution is not time Cuming, F. 
barred. It has been contended that this will be hard and inequit- 
able in the present case as it will mean that the defendant must ; 


disgorge some 17 years’ mesne-profits. I cannot see that it is. 
The defendant appellant knew that by that portion of the decree 
against which he had not appealed the plaintiffs right to schedule 
IV land had been decreed and the defendant remained on in 
possession at his peril. He could at once have given up the 
land. l 

It only remains now for me to consider whether there is any 
decision of this Court by which I am bound and which take a 
contrary view. 

There areas I have already stated numerous conflicting deci- 
sions on this point some in this Court and some in other High 
Courts. They have all been cited before us, disctissed, distinguish- 
ed or relied on. I have listened to and» read these authori- 
ties with the respect they are entitled to but it would be taking up 
this Court’s time unnecessarily to deal with them separately. 

It is sufficient for my purpose’ to refer only +o the case of 
Gopal Chunder Manna v. Gosain Das Kala (1). That was a deci- 
sion of the Full Bench of this Court. The judgment was delivered 
by the learned Chief Justice Sir Francis Maclean. The Full Bench 
took the view that I have taken and in dealing with the 
case the learned Chief Justice remarked:- “ For: myself I 
prefer the reasoning and conclusion’ of the two learned Judges 
[see the case of MMashiat-un-nissa vy. Rani (2)| who were in the 
minority in that case and to read the language of sub-section 
(2) of Article 179 (now Article 182) of the second schedule 
to the Limitation Act ‘according ‘tothe ordinary signification 
of the words used. That Article says that where there has 
been an appeal the date of the final decree or orderof the 
appellate Court shall be taken to be the time from which the 
period is to begin to run. There is no such qualification in the 
Article as is suggested by the majority of the Judges in the Allahabad 
case (2) and which must be read with the Article-in order to support 
their view nor is there anything to lead meto suppose that any 


(1) (1898) I. L. R. 25 Calc. 94. (2) (1889) 1. L. R. 13 All. r. 
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Dewan Abdul Alim, CUTE is to construe 1 according to the ordinary meaning of the 
word used”. ‘This decision is in accordance with the view I have 


Ve 
Syed Abdul Hakam. taken and it is moreover a. decision by which I am bound. 


Cuming, . F. . In these circumstances it would. serve no useful purpose to 
discuss the numerous other decision on the point. 
: The result is that the appeal is ciemussed with costs. Hearing: 


fee 5 gold mohurs. = 

Pago, J: The decision of this appeal depends upon the 
meaning and effect of Schedule I Article 182(2) of the Limitation 
Act (IX-of rgo8). On the rrth April 1906 Syeda Amatul 
Fatima, the predecessor-in-title of the respondents, as -the heir 
of Izzatannessa Bibi instituted a suit against the appellant and ° 
his wife to’ recover possession of certain immovable property 
set -out in schedules x to 4 of the plaint, and certain movables 
in schedule sjthereof. She alleged that the properties in sche- 
dules 1 to 3 were the subject of a Wakfnama of 27th Chaitra 
1309 under which Izzatannessa purported to make the properties 
Wakf, and she prayed that the Wakfnama might be declared 
void. The appellant and his wife contended that the whole of 
the properties were Wakf, and that the appellant wss duly in 
possession as Mutwalli. Onthe 31st March 1908 the Subordinate 
Judge of Mymensingh passed a decree fzer alia that the plaintiff 
“do recover possession from defendant: No. 1. of the properties 
described in schedule 4 together with mesne profits ; Rs. 1350 as 
the value of Izzatannessa’s share in the other movable properties 
mentioned schedule 5, (excepting ornaments), but her clatm in 
respect of the other properties which she claims as the heir 
of Izzatannessa be dismissed on the ground that Izzatannessa 
Bibi has made a valid Wakf.of the same; that the defendant 
No: 1 do pay to the plaintiff Rs. 1350 the value ot. the movable 
properties, and Rs. 479-12-6 the proportionate costs -due to 
plaintiff,. all, Rs. 1829-12-6 ; and the plaintiff do pay to the said 
defenpant No. 2 Rs. 1812-8-6-the proportionate costs due to him ; 
and ‘that the defendant No..2do bear her own costs.” The 
defendants did not prefer an appeal against the said decree but 
the plaintiff appealed upon the ground that the Wakfnama was 
invalid and void. The appeal was dismissed by the High Court. 
on 25th June 1912, and y the Privy Council. on 22nd_ 

° January: 1920. 
On the 8th December 1922 the heirs of the plaintif applied 
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for. execwion of the decree of the 31st March 1908. The 
appellant, then the judgment-debtor, filed an objection upon the 
ground -that the decree could not be executed 16 years after 
it was passed and that the plaintiffs‘ application for execution 
was barred by limitation. The appellant’s objection was over- 
ruled, and from the order disallowing the objection this appeal 
has been brought. Under Article 182 it is provided that an 
application for the execution of a decree or order of any Civil 
Court must be made within three years from “ (1) the date of the 
decree or order, or (2) (where there has been an appeal) the 
date of the final decree or order of the appellate Court, or the 
withdrawal of the appeal”. 

Now, with respect to the immovable properties in schedule 4 
and the movables in schedule 5 there has been no appeal, 
and the decision of the appellate Courts in respect of the 
properties in schedules 1r—3 (which alone were the subject 
matter of: the appeals) could notin any circumstances or in any 
way affect the right of the plaintiff to obtain possession of the 
properties in schedules 4 and 5 which was finally determined 
by the decree passed on 31st March rgo8. That part of the 
decree, therefore, which related to schedules 4 and 5 was in no 
way “imperilled” by the appeals which were preferred. More- 
over, there can be no doubt that the plaintiff, notwithstanding 
the appeal, would have been entitled forthwith to execute the 
decree in respect of the properties in schedules 4 and 5: /uscurn Botd 
v, Pirthi Chand Lal Choudhuri(r). Why should the plaintiff, it 
is urged, in. these. circumstances be entitled to hold his hand, 
and to execute the decree in respect of these properties long 
after the period has expired within which he would have been 
entitled to execute it if no appeal had been preferred, merely 
because he has appealed against the decree in respect of other 
properties which are not connected with these properties, and 
when his right to recover possession of the properties in 
schedules 4 and 5 isin no way dependant upon, and could not 
be affected by, the result of the appeal? The answer I think, 
is that the fixing of a period of limitation must always he a 
matter arbitrary and experimental, and “a rule of law that in 
any case in which there has been an appeal from a decree 
limitation shall begin to run from the date of the decree on 
appeal, irrespective of whether the decree was appealed from 


in whole orin part, may not be altogether scientific ; but itis ` 


(1) (1918) iL. R. 46 Calc. 670 (679) ; Le R. 46 1. A. 52; 39 C. L. J. 71. 
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simple, certain, and intelligible, and I think it is the rile’ which | 
the Legislature intended to lay down” [per White, C. J. in 
Kristnama Chariar ¥. Mangammal (1)) Such a rule does not work 


. any real hardship upon the judgment-debtor, for it is open to him to 


satisfy that portion of the decree against which there is no appeal 
without waiting for the Court to compel him to obey the decree 
by issuing process in execution. Apart from the confusion which 
would result if limitation were to be reckoned rom different starting 
points in respect of the execution of different parts of the same 
decree, in my opinion, no warrant for sucha construction can be 
found in the language which the Legislature has employed to define 
“decree” in section 2(2) of the Civil Procedure. Code 1908, or to 
fix the period of limitation in Article 182(2). Under section 2(2) 
“decree means the formal expression of an adjudication which, so 
far as regards the Court expressing it, conclusively determines the 
tights of the parties with regard to aX or any of the matters in 
controversy in the suit,” and I respectfully agree with Bhashyam 
Ayyangar, J when he observed that “when an appeal is preferred 
from a decree of a Court of first instance, the suit is continued in 
the Court of Appeal and re-heard either in whole or in part, accor- 
ding as the whole suit is litigated again in the Court of Appeal 
or only a part of it. The final decree in the appeal will thus be 
the final decree in the suit, whether that be one confirming, 
varying, or reversing the decree of the Court of First Instance. 
The mere fact that a matter is litigated both in the Court of 
First Instance and again, though only in part, in the Court 
of Appeal, cannot convert or split the suit into two and there 
can be only one final decree in that suit, viz, the decree of the 
Court of Appeal. There cannot be two final decrees in such a 
suit, one by the Court of First Instance and the other by the. 
Court of Appeal.” (Kvistnama Chariar v. Mangammal) (2). The 
language used in Article 182(2) is equally clear, and, in my opinion, 
upon the true construction of the terms of this article limitation 
runs from the date of the final decree of the appellate Court. 
where there has been an appeal, irrespective of the question 
whether the appeal relates to the whole decree or not. This is 
the interpretation which has been given to Article 182(2) by the 
Calcutta High Court in Gungamoyee Dassee v. Shib Sunker (3) ; 


- Harkant Seny. Biraj Mohan Roy (4); Gopal Chunder Manna v, 


(t) (1902) I. L. R. 26 Mad. 91 (92). 
(2) (1902) I. L. R. 26 Mad. 91 (9596). 


(3) (1878) 3 C. L. R.'430. © (4) (1896) 1. L. R.°23-Cale 876. 
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Gosain Das Kalay (1); Mahomed Mehdi v. Mohini Kanta (2); ° Civin. 
‘and Satish Chandra Chaudhuri v. Girish Chandra Chakravarty (3), i926. 
by the Madras High Court in Xristinama Chkariar v. Mangammal 
(4) ; Peria v. Lakshmi Doss (5) and Vydianatha v. Subramania 
(6) ; by the Bombay High Court in 4Adédul Rakiman v. Maidin 
-Saiba (7). and Shioram v. Sakharam (8) ;.and by the Patna High Page, F- 
Court in Somar Singh v. Mussamat Premdet (9). The same con- pag 
struction of Article 179(2).[now 182(2)] was adopted by two of 

the Judges of the Allahabad High Court in Mashiatunnissa v. 

Kani (10) and the view expressed by‘ these learned Judges was 

accepted by the Full Bench of the Calcutta High Court in Gopal 

. Chunders case (1) while Edge, C. J., who tooka different view 

in that case, subsequently appears to have accepted the construc- 

tion of 182(2) which I venture to believe is the true one when 

sitting with Banerji, J in Badiunnissa v. Shamsuddin (11). 


ww 
Dewan Abdul Alim 


Te 
Sayed Abdul Hakam 





It must be admitted that in certain Calcutta cases, Hur 
Proshaud v. Enayet Hossein (12) ; Raghunath v. Abdul Hye (13); 
Christiana Sens v. Benarashi Proshad (14) ; and Kartick Chandra 
v. Nilmani Mondal (1s) and in Madras in Muthu v. Chellappa, 
(16), a different construction has been placed upon Article 182(2). 
In these cases the learned Judges appeared to have been of 
opinion that the question whether an application for execution was 
barred by limitation under Article 182(2) “depended upon 
the question whether the appeal which was relied onto save it 
did or did not imperil the whole decree” [per Coxe, J, in 
Christiana Sens v. Benarashi Proshad (17)| and in effect their Lord- 
ships construed the words “where there has been an appeal, ” 
to mean “where there has been an appeal which relates to the 
whole subject matter of the decree and the whole and not a part 
of the decree only has been imperilled”, and held that it was the 
duty ofthe Court in each case to “see whether the original 


(1) (1898) I. L. R. a5 Cale. 594. 
(2) (1907) I. L. R. 34 Calc. 874 ; 7 C. L. J. 305. 


(3) (1920) I. L. R. 47 Calc. 813. (4) (1902) I. L. R. 26 Mad. 91. 

(s) (1906) I. L. R. 30 Mad, 1. (6) (rgt1) I. L. R. 36 Mad. rof. 

(7) (1896) I. L. R: 22 Bom. 500. (8) (1908) I. L. R. 33 Bom. 39. 

(9) (1924) I. L. R. 3 Pat. 327. (10) (1889) I. L. R. 23 All. x. 

(11) (4895) I. L. R. 17 All. 103. 

(12) (#878) 2 C. L. R, 471. (13) (1886) I. L. R. 14 Cale. 26. 

(14) (1914) 19 C. W. N. 287. (15) (1916) 20 C. W. N. 686. e 


(16) (1889) I. L. R. 12 Mad. 479. 
(17) (1934) 19 C. W. N. 287 (288), 
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‘decree was really.one decree or an incorporation of several decrees 


and whether the appeal imperilled the whole decree or not” 
[per Coxe, J- Christiana Sen’s case (1) supra at p. 289]. But 
Muthu v. Chellappa (2) was overruled by the Full Bench of the 
Madras High Court in K7vistnama v. Mangammal (3) and Hur 
Proshaud v. Enayet Hossein (4) and Raghunath v. Abdul Hye 
(5) were dissented from, if not over-ruled, by the Full Bench of 
the Calcutta High Court in Gopal Chunder’s case (6). With all due 
respect for the learned Judges who decided them, these two cases 
and Christiana Sens V, Benarashi Proshad (7) and Kartick Chandra 
v. Nilmani Mondal (8) in my opinion, are inconsistent with the 
decision of the Full Bench in Gopal Chunder’s case (6) and I 


-am unable to follow them, or to accept the interpretation which 


in those cases was given to the terms of Article 182(2). 

For these reasons, in my opinion, the appeal should be 
dismissed. 
A. T, M - Appeal dismissed, 


(1) (1914) 19 C. W. N. 287 (289). 

(2) (1889) I. L. R. 12 Mad. 479. (3) (1902) I. L. R. 26 Mad. gt. 
(4) (1878) 2 C. L. R. 471. (5) (1886) I. L. R. 14 Cale. 26. 
(6) (1898) I. L. R. 25 Cale. 594. (7) (1914) 19 C. W. N. 287. 


(8) (1916) 20 C. W. N. 686. 


e 
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* CIVIL REVISION. 


Before Mr. Justice Mukerji and Mr. Justice Grakam 


FIRM NAMED CHAITANYA KRISHNA MANDAL 
i AND OTHERS 


V. 


nio JAGAT CHANDRA BANIKYA AND oTHERS,* 


Execution sale—Attachment before judgment, effect of—Sale in execution of 
decree of another decree-holder—Sale set aside and not confirmed. 


A certain property was attached before judgment at the instance of A. He 
afterwards obtained a decree. B. attached the property in execution of his 
decree and put it up to sale, which was ‘eventually set aside : 


Held, that the attachment obtained by A prior to judgment remained opera- 
tive until the sale in execution of B’s decree took place and when that sale was 
not confirmed the said attachment was again revived and it was not necessary to 
re-attach the property over again. The sale of such property by A without fresh 
attachment was valid. 

Application for Revision under section rr5 of the Code of Civil 
Procedure and section 107 of the Government of India Act by the 


Decree-holders. 


The material facts appear from the judgment. 

Babu Astia Ranjan Ghose for the Petitioners. , 

Babu Nagendra Chandra Chowdhury for the Opposite Party. 
The judgments of the Court were as follows : 


Mukerji, J. This Rule is directed against an order passed by 
the Subordinate Judge of Tippera dated the 26th of April 1926 
and also against an order passed by the Munsif, 3rd Court of 
Chandpur, dated the 14th of November r925. The facts which 
led up to the application upon which this Rule has been issued are 
the following: 

The petitioners in this Rule obtained-a decree for money 
against the opposite party. The said decree was passed in a suit 
which had been instituted by the petitioners for recovery “of money 
and during the pendency of the said suit on or before the rrth of 


# Civil Revision No. 789 of 1926, against the order of Babu Kumud Bandhu 
Gupta, Subordinate Judge of Tipperah, dated the 26th April, 1926 and against 
the order of Babu Jitendra Kumar Biswas, Munsiff, 3rd Court, of Chandpur? 
dated the 14th November, 1925. 
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June 1923, the petitioners attached before judgment three properties 
belonging to the opposite party. The decree was passed on the 26th 
of September 1923 and in execution -of the said decree the three 
properties were advertised for sale. In the meantime another 
person,- namely, one Nagarbashi obtained another money decree 
against the opposite party and attached one of the properties namely 
lot No. 1 out of the aforesaid three properties and the said lot 
was put up to sale and purchased by the said decree-holder 
Nagarbashi. The petitioners thereafter put in a petition stating that 
lot No. x had already been sold as above stated and consequently 


‘that it could not be sold again and jpraying that only lots Nos. 


2and 3 might be sold. Lots Nos. 2 and 3 were then sold in 
execution of the petitioners’ decree and were purchased by the 
‘petitioners. The sale was confirmed and the execution case 
relating to the petitioner’s decree was struck off on part satisfaction 
Within 30"days of the sale of lot No. 1 the opposite party paid 
in the:decretal amount due on Nagarbashi's decree and in 
consequence of the said payment the sale of lot No. .1 was not 
confirmed but was set aside. Thereafter the petitioners proceed- 
ed against the said lot No. 1 in execution for recovery of the 
balance of the decretal amount due to them and the said lot was 
again put upto sale and was purchased by the petitioners on 
the 24th of October 1925. Thereafter certain claims were put 
in onebehalf of parties who are ‘not before us but those claims 
were not allowed, The sale in favour Of the petitioners in respect of 
lot No, 1, however, was set aside by the learned Munsif by an order 
passed on the 24th of November 1925. The Munsif held that the 
sale of lot No. r had taken place without attachment and was 
therefore void. He, therefore, in the exercise of his powers under 
section 151 of the Code of Civil Procedure set aside the sale and 
refused to confirm it. Against this order the petitioners prefered an 
‘appeal which was dismissed by the Subordinate Judge of Tippera 
on the 26th of April 1926 the learned Subordinate Judge being 
of opinion that the appeal was incompetent. The petitioners have 
thereafter moved this Court and obtained the present Rule. 

In the Rule two questions have been urged om behalf of the 
petitioners. The first is to the effect that the order which had 
been passed by the learned Munsif may very well be regarded as 
one passed under the provisions of: order 21, rule 92 of the Code 
cof Civil Procedure and that, therefore, the learned Subordinate 
*Judge-was'wrong in holding that no appeal lay from the said 
order. l A i 


L] 
Vor. XLIV.] 'HÌCH COURT. 


The Second question that has been raisedis as regards the 
propriety of setting aside the sale and refusing to confirm it in 
the view that afresh attachment was necessary after the sale in’ 
favour of Nagarbashi had been set aside. 

It is not necessary to deal with the first of the aforesaid ‘éonten- 
tions for the Rule is directed not merely against the order which 
the learned Subordinate Judge has passed but also against the 
order which was passed by the learned Munsif and we are of opinion 
that the latter order should be set aside by us in the exercise of 
“our powers under section r15 of the Code of Civil Procedure. Lot 
No. 1 it is admitted was attached before judgment at the instance 
of the present petitioners. Under order 38, rule rr, it was not 
necessary for the petitioners to re-attach the said lot upon an appli- 
cation for execution of the decree which the petitioners had obtained 
on the 26th of September 1923 and the attachment before judgment 
which had been made at the instance of the petitioners became 
by virtue of the petitioners’ application for execution an attachment 
in execution. When this attachment was existing Nagarbashi attach- 
ed the property over again and put it up to sale which, as I have 
already stated, was eventually set aside and not confirmed. If the 
sale had been confirmed the effect of that would have been to put 
an end to all attachments that might have existed prior to the date 
of that sale. This is a proposition which is well-settled and was 
laid down in the case of Kashi Nath Roy Chowdhry v. Surbanand 
Skaka (1). It was observed in that case that on the happening of a 
judicial sale, all previous attachments effected upon the property’ 
sold fall to the ground. If the sale in execution of Nagarbashi’s 
‘decree had been duly confirmed by the Court the title of Nagarbashi 
would have dated back tothe date of the sale and all previous 
attachments would have fallen through. But the effect of refus- 
ing to confirm that sale was to remit the property to the estate 
in which it was before the sale. It follows, therefore, that when 
this sale was set aside the attachment which had existed in respect 
of this property in execution of the decree which the petitioners 
had obtained by reason of the fact that the petitioners had got an 
attachment of it before judgment was revived and if theredfter the 
property was sold and purchased by thespetitioners, as it has been, 
it cannot be contended that the sale took place without an 

attachment. 

Some argument has been advanced before us based on the 
provisions of order 21, rule 57 of the Code of Civil Procedure and 


e 
(1) (1885) 1. L. R. 12 Calc. 387. 
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it has been urged that-in view of the provisions of this erule the 
attachment cannot be said to have been subsisting at the date at 
which the sale took place. Now, it is not necessary on the present 
occasion to go into the question whether an attachment before 
judgment: is an attachment which comes within the purview of 
order 21 rule 57 of the Code of Civil Procedure—a question with 
regard to which there appears to be a confiict of judicial opinion 
[see for instance, the case of Ganesh Chandra Adak v. Banwari 
Lal Ray (1) and Meyyappa Chettiar v. Chidambaran Chettiar (2)| 
because it is conceded that in the present case no question of dis- 
missal of an execution petition for the decree-holder’s default 
such as is contemplated by that rule has'arisen; Itis clear there- 
fore, that having regard to the provisions of order 38 rule rr of 
the Code of Civil Procedure and the considerations to which I have 
already referred there can be but one conclusion at which -we can 
arrive, namely, that the attachment which the petitioners had obtain- 
ed prior to judgment in this suit remained operative until the’ 
sale took place in execution of Nagarbashi’s decree and when 
that sale was not confirmed the said attachment ‘was again revived 
and it was not necessary to reattach the property over again. The 
contrary view taker by the learned Munsif, in my opinion, seems 
to be wrong. . Tn 

The Rule in this case therefore should be -made absolute 
and the orders against which it is directed must be set aside’ 
and we would further order that the learned Munsif will now 
proceed to confirm the sale in view of the provisions of order 21 
rule 92 of the Code of Civil Procedure. The petitioners are entitl- 
ed to the costs of this Rule as well as of the costs in the Court of 
first instance. Hearing feein this Rule ‘is assessed at two gold. 
mohurs. k l 

Graham, J. I agree. 


A. T, M. Rule made absolute. 
(1) (r912) 16 C. W. N, 1097. K 
(a) (1923) I. L. R. 47 Mad. 483 F. B. 
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APPELLATE CIVIL. 


Before Mr, Justice Sukrawardy and Mr. Justice Duval. 


— SIDDIK AHMED KERANI 
vV. 
AZIZAR RAHAMAN KHAN AND oTHERS* 


Appeal, if abates—Suit for khas possession—Differentiation and division of 
land-—Death of some of the respondents—Civil Procedure Code (Act V of 
1908), O. r R. 9--Power of Registrar to admit appeal out of time. 

Under the rules and customs of the High Court, the Registrar has power to 
admit an appeal out of timein cases where the full court-fees were not put in 
within the period of limitation. 


In a suit for kas possession of disputed - land, if it is not possible to differen- 
tiate and divide the lands of some of the deceased respondents whose heirs are not 
brought on the record, from the rest ef the lands, the Court will not be justified, 
despite. the provisions of order 1 rule g of the Code of Civil Procedure in entertain- 
ing the appeal in which no effective “decree can be made owing to the absence of 
interested parties: Haran v. Ramesh (1) referred to. 


Appeal -by the plaintiff. 
Suit for declaration of Sadar Putni Taluki right and for kkas 


possession of certain properties. 
The material facts appear from the judgment, - 


Babus Jogesh Chunder Roy and Chandra Sekhar Sen for the 
Appellant. 

Babus Biraj Mohan Majumdar, Narendra: Kumar Das and 
Moulsi Nurul Huq for the Respondents. 

The judgment of the Court was as follows :— 

In this case the plaintiff appellant brought a suit to have his 
Sadar Putni Taluka right declared and Khas possession given in 
certain properties alleging that one Jogendra Lal Chowdhury had 
purchased the estate under Act XI of 1859 and had given him 
a Putni lease with powers to avoid the encumbrances on the land 
and obtained Khas possession, The First Court declared his 
title. to most of the lands excluding some mosques and burial 
grounds and found that he was entitled to obtain Khas posses- 
sion. In appeal the learned District Judge upheld the declara- 


*Agpeal from Appellate Decree No. 1031 of 1923, against the decree of J. W.’ 


Nelson Esg., District Judge of Chittagong, dated the 28th November, 1922, modi- 
fying that of Babu Kumud Nath Roy, Officiating Subordinate Judge, First Court, 
of Chittagong, dated the 27th June, 1921. 

(1) (1920) 25 C. W. N. 249, 
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tion ofthe plaintiffs title in respect of the land decreed by the 
lower Court but set aside the order for Khas possession. The 
appeal before us is directed against that order. 

A preliminary objection is taken, first of all, with reference 
to the question whether the Registrar of this Court was competent 
to admit the appeal out of time as it appears that the full court- 
fees were not put in within the period of limitation. On this 
point the rules of this Court have been placed before us and it 
appears that under the rules and the customs of the Court .the 
Registrar had the power to admit the appeal. out of time. 

A more serious difficulty arises owing to the fact, however, 
that of the defendants who are interested as being in Khas 


possession of the lands and who according to the plaintiff number’ 


44, it appears that defendant No. rr is dead. A Rule was issued 
for substitution of his heirs but was subsequently discharged. 
It also appears that the defendant respondent No. 42 is also dead 
and no steps have been taken at all to substitute his heirs. 

Now the order which we are asked to give is one of Khas 
possession of all the disputed lands. But there is nothing on the 
record to show that the various defendants owned lands in 
separate allotments or even in separate shares. There is no 
definition of shares, or of specific lands belonging more to one 
defendant than to another. The effect therefore would be, if 
we were to give a decree for Khas possession, that it would be 
an infructuous decree for the unknown shares of the deceased 


respondents Nos. rı and 42 could not pass under it. The question’ 


therefore is whether the appeal does not abate. It is urged on 


behalf of the appellant that he will not proceed against the 


deceased respondents, but is entitled to appeal for a decree, in 
respect of the rest. That might beso, if it was at all possible 
to differentiate and divide the lands of the deceased respondents 
from the rest of the lands. But that is impossible. The case 
therefore appears to us to be one in which the Court should 


not be justified, despite the provisions of order 1 rule ọ, in- 


entertaining this appeal in which no effective decree can be 
made owing to the absence of interested parties. In this 
connection see the case of Haran Sheikh v.. Romesh Chandra 
Bhattacharjee (1). In this view the appeal is dismissed with costs 
to the respondents who have appeared in this Court. 


“A, T. M Appeal dismissed, 


(1) (1920) 25 C. W. N. 2495 


Vou. XLIV.] - HIGH COURT. - 


Bafe Siz- Nalini Ranjan Chatterjea, Knight, Judge 
and Mr. Justice Page. 


SECRETARY OF STATE FOR INDIA IN COUNCIL 


t 


A 
hoa 
Y. 


PURNA CHANDRA MUKHERJEE AND OTHERS* 


Mene ` profits—Application for—Liability, if can be questioned in such 
‘ proceeding—Assessment of mesne profits—Rental or produce basis— 
- Deduction. 


Ina suit brought by the execution purchaser of a putni taluk on being 
dispossessed by the Government of-the accreted Chur land, against the Secretary 
of State and the zemindar, it was held that the plaintiff was entitled to a 
declaration of his title to the accreted Chur as putnidar and to recover posses- 
sjon thereof and further to recover mesne profits. Onan application made for 
EE, of mesne profits : 


Held, that it was not open to the Government in the present proceeding to 
raise the question whether the Government was liable for mesne profits on the 
ground that it had power to settle the land with any other person it liked, 
having regard to the provisions of the Settlement Regulation VII of 1822, as the 
Court had merely to work out the original decree, and all that was to be done 
was to determine the amount of mesne profits payable. 


. That in the circumstances of the case ene mesne profits shoul d-be assessed 


òn the produce basis. 


That though the Government wasin possession by letting out the land at 
cash rents, the Court had to consider what the defendant might with ordinary 
diligence have received from the land. 


That deduction should be made as regards costs of cultivation, flood, 
draught, and risk of cultivation. 


Appeal by Defendant No. r. 
Application for ascertainment of mesne profits. 
The material facts appear from the judgment. 


in “Babis Dwarka Nath Chakravarti and Surendra Nath Guha 
for the Appellant. 


eo Messrs.: Sarat’ Chandra Roy Chowdhury and D. N. Bagchi, 
„Babus Mohini Mohan AON ERATARA: and Nilmoni Goswami for the 


esponeeHs . 

i i ` l C. A. V. 

_ The judgment. of the Court was as follows : 
This appeal is directed against a decree for mesne’ profits. + 


` i #Appeal from Original Decree No. 3221 of 1924, against the decree of Moulvi 
‘Osman Ali, Subordinate Judge Nadia, dated the roth July, 1924. 
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The plaintiff isthe purchaser of the- putni’ interest jin Chur 
Brahmanagar Estate No. 3530 of the Nadia Collectorate. ‘That 
Chur was an accretion to the Asli Mouza Brahmanagar which 
originally belonged to one Barada Bilas Roy, and passed to 
Soudamini Debi the defendant No. 2. Barada Bilas gave a 
putni of the Asli Mouza to one Tincouri Haldar, and Srinath 
Haldar the son of Tincouri mortgaged the putni to one Aswini 
in 1890. There was a decree on the mortgage in 1912; the 
putni was sold in rg9r2 and purchased by the plaintiff Purna 
Chandra Mukherjee for Rs. 3502. Purna took possession of the 
property through Court onthe 23rd July rgrz. He then applied 
to the Collector for settlement of the Chur with him but that 
was refused. 

It appears that after the Chur was formed it was first assessed 
to revenue in 1892, and the first settlement was given to Soudamini 
the proprietor of the original estate for six years up to 1898 A 
second settlement fora period of ten years was made with her 
‘up to 1910, Soudamini then brought a suit (No. 16 of 1899) for 
additional rent for the accreted land against Srinath the putnidar. 
But it was held that she was not entitled to get any additional 
rent in respect of the accreted Jand as under the Putni Patta 
Srinath was entitled to the entire benefit of the accretion. Souda-- 
mini thereupon did not take any further settlement, and the third 
settlement was an fjara settlement granted to Srinath. Srinath 
died in r9rz and his sons had the unexpired term of the 
ijara. | ; 
As already stated, Purna in July rg9r2 took formal possession 
of the property and then applied to the Collector for registration 
‘of his name in the place of Srinath’s heirs, That application was 
rejected by the Collector on the sth November rorz. At the 
same time the Collector cancelled the fjava of Srinath’s heirs 
on the ground that their title was extinguished by the purchase 
of- Purna.: The Government dispossessed Purna when his ape 
cation for registration of his name was disallowed. 

The-suit No, 713 of 1915 was thereupon brought by Purna 
against the Secretary of State as the defendant No. 1 and. Souda- 
mini as the defendant No. 2 on the roth November rors. The 
trial. Court held that the plaintiff was entitled to a declaration 
of his title to the Chur as putnidar and to recover possession 
hereof and further to recover mesne profits. There was an 
appeal against that decree which was dismissed. Thereupon the 
present application was made for assessment of mesne profits, 


Vou. XLIV. | HIGH COURT. s ôI 
A Commissioner was appointed and he held that defendant | Civit. 
No. r was liable to the extent of Rs. 6,503. The matter came 1926. 
up before the learned Subordinate Judge who was of opinion that Sad Sbk 


plaintiff was entitled to a decree for Rs. 28,945 from defendant for India in Council. 
No. r as wasilat up to 1324, and Rs. 4030 from defendant p urma Chandra 
Nos. r and 2 jointly for the year 1325 and made a decree Mukberjen: 
accordingly. l 
The defendant No. r has appealed to this Court and three 
questions have been discussed before us. 
_ The first is whether the defendant No. 1 is liable for mesne 
profits at all. It is contended that although the plaintiff as 
putnidar had right to the accretion, he was not entitled to Maliki 
settlement from the Government, and as Soudamini had refused 
to take settlement of the Chur, the Government had power to 
settle the land with any other person it liked, having regard to 
the provisions of the Settlement Regulation VII of 1822. The 
question isan important one, but it is unnecessary to consider 
in the present case whether the Government was justified in 
settling the land with other persons. In the suit out of which these 
proceedings for mesne profits have arisen the Court held that the 
° plaintiff was not only entitled to a decree for possession but that 
he was also entitled to mesne profits. It is pointed out that 
there is no express direction in the original decree that the defen- 
dant No. 1 was liable for mesne profits. It appears, however, 
from the plaint that mesne profits were claimed only against 
defendant No. 1, and the Court not only declared the plaintiff's 
title to the land as putnidar but also gave a decree for possession 
and for mesne profits, and we do not think that it is open to the 
defendant No.1 now to raise the question whether he is liable for 
mesne profits. In the present proceedings the Court has merely 
to work out the original decree, and all that is to be done is to 
determine the amount of mesne profits payable. . 
The next point is what is the area for which the plaintiff is . 
entitled to get mesne profits. The commissioner referred to 
certain settlement Khatians which goto show that the putnidar 
was in &kas possession of more than three hundred bighas of 
land. Though the commissioner refers to these documents, he 
relies upon a petition [Exhibit 35(a)]| made by Srinath to the 
Collector on the 11th March 1913 which contained a statement 
that he was in A4hkas possession of; hundred and fifty bighas of 
land. The commissioner based his report upon this statement f 
in prefetence to the settlement Khatians referred to above. The 
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Yearnied Subordinate Judge proceeded upon ‘the settlement’ Khatians- 
as well as other evidence showing that the putnidar was- in 
‘possession of three hundred bighas of land. The petition Exhibit 
35(a) does not appear to have been tendéred in evidence in the 
‘course of the enquiry before the commissioner. It was marked 
as an exhibit by him only at the time of writing the report though 
it seems that it was on the record from before. However that 
-may be, it refers to certain land which though ‘in one sense a 
part of Chur Brahmanagar was to the south of the disputed lands. 
We aré therefore unable to rely on itas giving the correct area 
‘of -the land within the disputed land in the Afas possession of 
‘the putnidar. Then again, not only are there the settlement 
-Khatians showing the lands of the Chur which have been brought 
into cultivation but there is also other evidence pointing to the 
‘same. direction. The plaintiff had to recover possession from the 


< persons ‘settled on the land by the defendant No. 1, and the lands 


“which he recovered in that way exceeded three hundred bighas. 
‘Having regard to all the circumstances we are unable to hold 
-that ‘the learned Subordinate Judge was wrong in the view which 
-he took ofthe area in the 44as possession of Srinath. 

The third question is upon what basis the mesne profits 
: should be assessed. Whether upon the rent or the produce 
‘basis and if the ae what should be taken as the net’ profits 
payable. : 

: The plaintiff in his plaint claimed the sum of Rs. 320 only 
‘on account of mesne profits for the period prior to the suit. 
‘That, however, was claimed tentatively, 

- Both the commissioner and the learned Subordinate Judge 
‘were of opinion that in the circumstances of this case the 
“mesne profits should be assessed on the produce 
“basis. Wethink’ they are right. It is true that the defendant 
No. 1 was in possession by letting out the land at cash rents. 
‘But we have to consider what the defendant No. r might with 
‘ordinary diligence have received from the land. So far as the 
“plaintiff Purna was jconcerned, he was in possession only fora 
“short period, but itis found that the former putnidar oa was 
‘in RAas possession. 

The evidence as to whether the lands were actually cultivated 
‘by Srinath with his own ploughs is not clear but it appears from the 
, evidence that he was in £#as possession. The commissioner held 

hose the saa of the paddy ‘went towards meeting the. costs’ of 
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cultivation? and that the price of the Kalai grown on the land 
represented the net profits. The price of the Kalai was taken at 
Rs. rọ per bigha, and the commissioner was of opinion that half of 
it should. be awarded to the plaintif. - The learned Subordinate 
Judge also has taken Rs. 10 to be the net profit of every bigha of 
land, but he has allowed the whole of such profits to the plaintiff. 

As stated above, the commissioner deducted Rs. 15 per bigha 


as cost of cultivation and held that Rs. ro was the net profits per: 
bigha. But he allowed only one-half of it to the plaintiff on the - 


basis of žag. The learned Subordinate Judge observed that 
that was neither party’s case. There is, however, some 
evidence to show that lands of, the Chur were let out in dhag. 
The plaintiff himself in the petition Exhibit 35 (a) referred 


to above, stated that he was in Aas possession of 150 bighas 


of land by growing crops in Bhag jote. It also appears that 


one Suresh Pathak used to cultivate some portion of the land, 


on the Bhag jote system. It istrue Suresh was granted settle- 


ment by the defendant No. xr after the plaintiff had been , 


dispossessed, and the petition exhibit 35 (a) referred to the 
lands to the Souk ofjthe disputed lands though in the same Chur, 
But they go to show that lands of the Chur used to be cultivated in 
Bhag jote. Itis the plaintiffs case that he and before him Srinath 


cultivated 500 bighas. Having regard to the large area we think 


it is more likely that the lands were cultivated through Bhag 
jotedars than by the putnidar with his own ploughs. It is 
true that Court below has allowed Rs. 15 per bigha as costs 
of cultivation, but if the land or portions thereof were cultivated 
by Bhag jotedars, some deduction should have been made for 


for the profits of the Bhag jotedars. Ordinarily one-half which. 
goes to the Bhag jotedars includes his profits, but in the present. 


case Rs, 15 per bigha according to . the evidence was the cost of 
Cultivation alone, and did not therefore include the profits of 
the Bhag jotedars if the lands were cultivated in Bhag jote. 

But assuming that the putnidar cultivated the entire land 
with his own ploughs and that Rs. 15 was sufficient for the cost of 
cultivation, some deduction should be made on account ef flood, 
drought, and risk of cultivation &c. The commissioner in his 
report says “ There is evidence on the record to show that there 
is deposit of sand as well as silt on the Chur land every year on 
account of flood overflow and the quantity of deposit of silt varies 
according to the duration of flood water, the deposit of silt 
being gfeater inthe yearin which the water remains longer (vide 
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alt a D.H W. No. 5, page 13). It has also been stated | that the 100 
2020 bighas or so of land which were cultivated by Purna Babu in 


Sècretary of State 1912 after he got possession in July were entirely overflooded 
for a Council. and no paddy could be grown on them (vide D. H. W. No. 2, 
Purna Chandra page 4, D. H. W. No. 3, page 2, D. H. W. No. 4, page 2, and 50 


Mukberies: on).” The commissioner for the above reasons deducted one- 
fourth out of the 150 bighas of land (which in his opinion was in the 
i ŘŘas possession of the putnidar) on account of the risk of cultiva- 


tion &c. The learned Subordinate Judge held that 300 bighas 
was in the %as possession of the putnidar, but he allowed no de- 
duction on the above heads. Itis true that he allowed a deduc- 
tion of Rs. r5 per bigha (the price of the paddy), and held that the 
plaintiff should get mesne profits at Rs. ro per bigha (the price of 
the Kalai). But as stated above Rs. 15 per bigha was the cost of 
cultivation, so that no deduction was given on account of flood, 
droughttand other risks of cultivation &c. Besides it cannot be 
expected that the same quantity of crops was raised on every bigha 
of land in every year. For all these reasons we think that one-fourth 
should be deducted from Rs. rọ per bigha on these heads, with the 
result that the plaintiff will get Rs. 7-8 per bigha in respect of 300 
bighas of land found to have,been in the 4fas possession of the 
putnidar. 

’ A question has been raised as to whether the plaintiff should 
get mesne profits for the period from the rst April 1918 to grst. 
March 1919 from the defendant No. r. Butwe think for the 
reasons stated by the Court below that we should not interfere with 
the order of that Court on the point. 

The decree of the Court below with respect to the amount of 
mesne profits allowed on lands other than the 300 bighas in kas 
possession, and for trees &c. has not been challenged and will stand. ` 

The result is that the decree of the Court below is varied to this ex- 
tent only viz., that in respect of 300 bighas of land found to have been . 
in the 44as possession of the putnidar the plaintiff will get mesne pro- 
fits at the rate of Rs. 7-8per bigha instead of Rs. 10 per bigha allow- 
ed by the Court below. Subject to this variation the appeal is dis- 
missed with half costs. The memorandum of cross-objections has 
not been properly stamped and the objections have not been press- 
ed. The memorandum of cross-objections is accordingly rejected. 


A. T.M. Appeal and Cross-objection dismissed : Decree varied. 
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' CIVIL REVISION. 


Before Mr. Justice B. B. Ghose. 


KEDAR HURA 
De 


ASUTOSH ROY AND OTHERS.* 


Limitation—Limitation Act (IX of 1908), Sec. 18—Fraud on the part of 
decree-holder—Auction-purchaser—Civtl :Procedure Code (Act V of 1908), 
Sec. 115, O. 21, Rr. 90, -92—Reviston——Acting illegally in the exercise of 
jurisdiction—Deciding case without going into merits. 


In order to claim the privilege of section 18 of the Limitation Act, the peti- 
tioner in an application under order 21 rule goof the Code of Civil Procedure, 
must show that he was kept from the knowledge of his right toapply within 
the period of limitation by the fraud of the party concerned and that must have 
continued till that date. It isnot necessary either to allege or prove fraud 
on the part of the auction-purchaser to maintain an application under that 
rule. The fraud by which the judgment-debtor is kept from the knowledge 
ofhis right toapply for setting aside the sale must be the fraud only of the 
decree-holder and the fact that, under the proviso in sub-section (2) of rule 
92 of the Code of Civil Procedure, the auction-purchaser is entitled to notice of 
any application made under rule 90 does not make it incumbent on the 
applicant to prove that the auction.purchaser was guilty of fraud in keeping the 
applicant out of the knowledge of this right to make the application: Purna v. 
Anukul (1) distinguished. : 


When a Judge decided a case without going into the merits put on a question 
which is not warranted by the law, he acted illegally in the exercise of his 
jurisdiction and his order is subject to revision by High Court under section 
115 of the Code of Civil Procedure. 


Application for Revision by the Judgment-debtor under section 
115 of the Code of Civil Procedure. 


Application to set aside an execution sale under order 21 
tule 90 of the Code of Civil Procedure. 


The material facts appear from the judgment. 
Babu Jatindra Mohan Chaudhury for the Petitioner. Š 


Sir Provas Chandra Mitter and Babu Bireswar Bagchi for the 
Opposite Party. 


Civil Revision No. 606 of 1924, against the order of B. K. Basu Esq, District 


Judge of Rajshahi, dated the 7th February, 1924, reversing that of Babu ® 


Thakur Das Banerjee, Munsiff of Naogaon, dated the 3rd April, 1923. 
(1) (19095 I. L. R. 36 Calc. 654. 
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Civit, : The following judgment was delivered by : 

1924 B. B. Ghose, J: This Rule was obtained by one of the judg- 

Kedar Hura ment-debtors against the decision of the District Judge reversing 


7. the decision of the Munsiff who set aside an auction sale on an 
Asutosh Roy. application being made by the petitioner under order XXI rule 
November, 26. ġo Code of Civil Procedure. The application was made after the 

y period of limitation but the applicant claimed the benefit of section 

-= 18 of the Limitation Act on the allegation that he had been 

kept out of the knowledge of his right to make the application 
by the fraud of the decree-holder who acted in collusion with 
petitioner’s co-sharer. The ‘auction-purchaser was made a party 
to the application by the petitioner. As I have said, the Munsif 
made an order in the petitioner’s favour onthe facts of the case. 
The auction-purchaser then appealed to the District Judge and the 
learned District Judge held, that the judgment-debtor was under 
an obligation to prove that he was kept out of knowledge by the 
fraud of the auction-purchaser or, at least, that the auction- 
purchaser was accessory to the fraud. The rest of his judgment 
amplifies this proposition. And, as the petitioner did not plead, 
much less prove, any fraud on the part of the auction-purchaser, 
he decreed the appeal and confirmed the sale. I must guard myself 
against any observation as to the merits of the case. The 
learned Judge has not gone into the other facts which it was 
necessary for him to do in ordér to upset the decision of the Munsiff 
on the merits. The sole question, therefore, is whether or not the 
District Judge acted illegally in throwing o1t the application merely 
on the ground I have stated above. 

Now, the third paragraph of section 18 of the Limitation Act 
runs thus: “Phe time limited for instituting a suit or making an 
application (a) against the person guilty of the fraud or accessory 
thereto, or (b) against any person claiming through him 
otherwise than in good faith and for a valuable consideration, 
shall. be computed from the time when the fraud first became 

~ known to the person injuriously affected thereby” and soon. The 
question in this case is whether the application under order XXI 
rule go Code of Civil Procedure was an application in which the 
applicant judgment-debtor was entitled to invoke the aid of sec- 
tion. 18 of the Limitation Act by proving fraud on the part of-the 
.decree-holder as contemplated in section 18. It is contended on 

e béhalf of the petitioner on the authority of the case of Surendra 
vy. Lokaram (1) that the auction-purchaser is not a necessary 


(1) (1912) 16 C. W. N. 570; I. L. R. 39 Cale. 687. 
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-party to an application under order XXI rule go Code of Civil 
-Procedure and that, therefore, it is not necessary to prove fraud 
‘against him.. On the other hand, the learned vakil for the 
-opposite-party contends that, whether the auction-purchaser is a 
‘necessary party or not to such an application, in the present case 
«the petitioner joined him as a party and so it does not lie in his 
-mouth to say that he is not a necessary party and that, having made 
:the. auction-purchaser a party he is bound to prove fraud on the 
part of the auction-purchaser in order to have any relief against 
‘him. Reference has been made to the decision in the case of 
Purna Chandra Mandal v. Anukul Biswas (1) particularly, to the 
observations at p. 657 in support of the contention that the peti- 
tioner is bound to prove fraud on the part of the auction-purchaser. 
It is said on behalf of the petitioner that this case of Purna 
Chandra Mandal v. Anukul Biswas (1) should not be followed as it 
-has been adversely commented upon by Sir Lawrence Jenkins, C. J. 
in the case of Narayan Sahu. v. Mohanth Damodar Das (2). The 
question discussed in the latter case seems to be quite different, 
that is, as to the presumption of continuity of the fraud committed 
or: otherwise. To my mind, in order to claim the privilege of 
section 18 of the Limitation Act, the petitioner must show that he 
was kept from the knowledge of his right to apply within the period 
of limitation by the fraud of the party concerned and that must 
have continued till that date. As regards the case of Purna Chandra 
v. Anukul Biswas (1) relied upon by the learned vakil for the 
opposite party, I find that the case was under section 244 
of the Code of Civil Procedure of 1882 under which Code 
section 311 which gave the judgment-debtor a right to apply 
for setting aside an execution sale did not include any question 
of fraud. It was held under the old Code that the auction- 
purchaser was a necessary party in an application for setting 
aside a sale on any ground coming within section 244 and that, 
in order to obtain relief against him, the applicant must substantiate 
his allegations against him. Iam, therefore, of opinion that the 
observations in the case referred to are no authority for the 
contention that in an application under rule go order XXI 
Code of Civil Procedure where the sale is sought to be set aside 
on the ground of fraud, fraud on the part of the auction- 
purchaser must be alleged and proved. 

Coming then to the construction of rule go of order XXI Cade 
of.Civil Procedure it seems to me that the auction-purchaser can- 


(1) (1909) I. L. Re 36 Cale 654. (2) (1912) 1 6 C. W. N. 894- 
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not be held ordinarily to be connected in any way with any of 
the circumstances stated in thatrule on which a sale may be set 
aside : for ordinarily, it must be assumed that he had no connec- 
tion with the previous proceedings which led to the sale. There- 
fore, the fraud in publishing or conducting the sale referred to 
in rule 90 must be the fraud of the decree-holder or any other 
party concerned with the conduct of the sale. In that view, I 
hold that itis not necessary either to allege or prove fraud on the 
part of the auction-purchaser in order to maintain an application 
under order XXI rule 90 Code of Civil Procedure. .If that is 
sO, it clearly follows that the fraud by which the judgment-debtor 
is kept from the knowledge of his right to apply for setting 
aside the sale must be the fraud only of the decree-holder and 
the fact that, under the proviso in sub-rule (2) of rule 92, the 
auction-purchaser is entitled to notice of any application made 
under rule.go does not make it incumbent on the applicant 
to prove that the auction-purchaser was guilty of fraud in keeping 
the applicant out of the knowledge of his right to make the 


application. I, therefore, hold that the learned District Judge 


was wrong. in setting aside the decision of the Munsiff on that 
ground alone. 


It is next contended on behalf of the opposite party that it 
is nota case coming under section 115 Code of Civil Procedure 
and that I ought not to interfere in revision, In my opinion, 
where a Judge has decided acase without going into the merits 
put on a question which is not warranted by the law, he must 
be held to have acted illegally in the exercise of his jurisdiction 
and, in such a case, this Court ought to interfere in revision. 
As I have: said, upon the facts, the applicant may or may not 
have agood case. But this has not been decided and has to be 
decided. I make the Rule absolute, set aside the order of the 
District Judge and send back the case to him for disposal on 
the merits. Costs of this Rule will abide the result, hearing fee 
three gold mohurs.3 


Ay O Rule made absolute. 
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Before Sir William Ewart Greaves, Knight, Judge and Mr Justice 
Mukerji. 


ABDUL AZAHAR CHAUDHURY AND OTHERS 


v. 


THE COLLECTOR OF BACKERGANJ.* 


Estate, restoration of—Court of Wards—Common manager~Bengal Tenancy 
Act (VIII of 1885) Secs, 93, 99—Dispute no longer existing—Fudge, eon- 
‘sideration for. 

When the question arises for restoration of the estate under section 99 of 
the Bengal Tenancy Act and the allegation of the co-sharers is that the ‘dispute 
is no longer existing, the Judge has to consider whether it. was really and effec- 
tively settled in such a way that the management will be conducted by the co- 
owners without inconvenience to the public or injury to private rights. 


If it be assumed that injury to private rights includes invasion of the rights 
of the tenants and not merely injury to the private rights of the co-owners, as 
also that the injury apprehended by the tenants viz. oppression if the estate is 
‘released, comes within that category,and the apprehension of a breach of the peace 
is well-founded, they would not be sufficient for the purposes of section 93 if there 
is no dispute between co-owners to which such injury or apprehension is attribut- 
able and-hence the order of the District Judge refusing petition by co.owners for 
restoration of the estate on the ground that the tenants were afraid that they would 
be oppressed if the estate was released to the proprietors and that at least the 
release would probably lead to endless friction and -to the danger of a breach of 
the peace, was one without jurisdiction and was ‘based upon matters wholly 
extraneous and irrelevant. oS 

Application for Revision under section 115 of the Code of Civil 
Procedure by the Petitioners. 


Application for restoration of estate to co-owners under section 
99 of the Bengal Tenancy Act. 


Babu Suresh Chunder Talugdas for the es 
Babu Surendra Nath Guha for the Opposite Party. 
` The judgments of the Court were as follows : 


Mukerji, J :--This Rule is directed against an order of the 
District Judge of Backerganj refusing to restore the management 
of a certain estate named Mehal Khoutakhali to the co-owners 
under the provision of section 99 of the Bengal Tenancy Act. 
There was an application made by one or some of the co-owners 
with regard to this estate in the year 1903 under the Provisions 


*Civil Revision No. 1005 of 1994, against the order of the District Judge 
“Backerganj in Miscellanous Case No. 32 of 1934» 
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of: section 93 of-the Bengal.'Tenancy Act in consequence of which 
the learned District Judge appointed a common manager in respect 
thereof and afterwards it was placed under the management of 
the Court-of Wards. The present application .was -made on behalf 
of the co-sharers and the two, material facts upon which this 
application was based were, firstly, that the co-owners have settled 
amongst themselves the dispute that had been in existence from 
before and secondly, that the costs of. the management of the estate 


“had. beconie very heavy and that the co-owners were as a matter 


of fact satisfactorily managing another estate, a much bigger 
estate, in respect of which a similar order had been previously 


, passed. The learned District Judge after taking into consi- 
-deration the letter of the Collector and the. report of the 
- manager of the Court of Wards in respect of this matter and after 


hearing the pleader for the petitioners and the local: Government 
pleader refused to restore the management of the estate to the co- 
owners. The grounds upon which the learned District Judge has 


_tmade the order are. mainly that from the aor of the manager, 


te ae ee 


apical if the estate was released to the proprietors and, that 
at least the release would probably lead to -endless friction and to 


-the danger of- a breach of the peace. The report of the. Manager 


‘or the letter of the Collector does not chalienge the truth of the 
Statement. t that the dispute has been settled, but’ opposed the 
restoration of the estate mainly on the ground that the tenants 
wonld be oppressed and harassed by enhancement of rent and 
eviction and that the interests of the tenants would suffer and also 
that in consequence thereof there would be apprehension of a breach 
‘of the peace. ‘Now the condition requisite for making an‘order 
under section 93 of the Bengal Tenancy Act is that there should 
be a «dispute existing between. the co-owners of an estate ora 
tenure as to the management thereof and that in consequence of 
such dispute there ensues or is likely to ensue either inconve- 
nience tothe public or injury to private rights. When the 
-estate’ is to be released under the provisions of section 99 the 
Judge’is to satisfy himself that the management will be conducted 
“bý ‘the co-owners without inconvenience to the public or injury to 
‘private tights. ‘It is clear upon consideration of the terms of 
‘section 93 that’ the most essential condition requisite to justify‘a 
‘Jadgé in-placing an estate under a Common Manager or the Court 


. of Wards; is the existence ọfa dispute between co-owners. Assum- 


“ing for a moment that injury. to _ private. rights _ includes invasion 
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of the rights of the tenants and not merely injury -to the private 
rights of the co-owners, and assuming also that the injury apprehen- 
ded by the tenants in the present case comes within- that category, 
and granting further that the apprehension of a breach of the 
peace is well-founded, they would not be sufficient for the 
purpose “of the: section 93 if there is no dispute between co- 
owners to which such injury or apprehension is attributable. 
It follows therefore that when the question arises for restoration 
_of the estate under section 99 of the Act and’ it is alleged that 
the dispute is no longer existing what.. the Judge has to con- 
sider: is ‘whether it has been really ‘or effectively settled-.in such 
a way thatthe management will be conducted by the co-owners 
without inconvenience to the public orinjury to private rights. 
In the present case there has been no ‘consideration of this 
matter and the order passed by the learned Judge “is based! 
upon matters wholly extraneous and irrelevant. E 


On a consideration of the -whole of the circumstances, I am 
of opinion that there is no justification for an opposition to res- 
tore the management of the estate to the co-owners. - 

For the above reasons, I think that the order passed by the 
learned District Judge is without jurisdiction and that it should 
be set aside. The Rule is, accordingly, made absolute and the 
order of the District Judge is set aside and .it is ordered that 
the estate be restored to the management of the co-owners under 
the provisions of section 99 of the Bengal Tenancy Act. 


- There will be no order as to costs in this Rule. 


Greaves, J .—I agree. EEEE s 
eure Rule made absolute. 
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Goi A ` Before Sir George Claus Rankin, Knight, Chief Justice and 
1926. Mr. Justice M. N. Mukerji. 
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‘November, 23 ` 


SATISH CHANDRA JOARDAR AND OTHERS 
y, ‘ 2 
KUMAR BIRENDRA NATH ROY BAHADUR.* 


Leave to appeal to Privy Council—Civil Procedure Code (Act V of 1908) Sec. 
110—Value of subject matter—Suit for ejectment—Suit valued less than 
Rs. 5000—Appeal and second appeal-—-Estoppel—Real value, if can be gone 

. #980. 

The mere fact that alow valuation is put on a plaint for the purpose of court- 
fee and consequently for the purpose of jurisdiction does not operate as estop- 
pel against the plaintiff on the question of value for the purpose of Privy 
Council appeals: Kristo Indro v, Huromonee (1) distinguished. Hari 
Mohan vy. Surendra (2) and Kumar Basanta v. The Secretary of State (3) 

' referred to. 

In a suit for vacant possession by ejecting the defendant, the plaintiff valued 
the suit for the purpose of court-fee, apart from mesne profits, at Rs. 930 The 
first Court decided the suit against the plaintifl, but on appeal the District Judge 
reversed it and granted kas possession by ejecting the defendant, which again . 
was reversed on second appeal by the High Court. The plaintiff applied for 
leave to appeal to His Majesty in Council : 


Held, that the real value of the subject’ matter in dispute for the purpose 
of appeal to His Majesty in Council could be gone into- for the purpose of 
considering whether a certificate should be granted, as this was not a case ia 
which the higher value would have meant that the trial would have to be in a 
different Court. 


Leave to appeal to Privy Council by the Plaintiffs. 

Mr. Narendra Kumar Basu and Babu Rajendra Bhusan Bakshi 
for the Appellants. 

Mr. Sarat Chunder Bose and Babu Jatindra Mohan Choudhury 
for the Respondent. 

The judgments of the Court were as follows : 

Rankin, C. J :—In this case two questions arise for conside- 


November, 23. ration with reference to the value of the subject-matter. The 
c judgment complained of is a judgment of reversal and if the sub- 


e e Application for leave to appeal to Privy Council No. 14 of 1926. 
g (1) (1873) L. R. to I. A. 84. (2) (1903) I. L. R. 31 Calc, 301. 
i (a) (1910) 14 C. W. N. 872. 
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ject mafter is of the yalué of Rs. 10,000 the appenaa to Eng- ° ciy 
- land are entitled to a certificate. - : 1926. 
tat 


It is said first that the appellants to England, namely, the Satish Chandra 

- plaintiffs are estopped from alleging that the value of the subject Joscar 

matter amounts to Rs. ro,o00. It appears that in this suit the Kumar ‘Birendra 
bs . i Nath Roy Bahadur 

valuation which was put upon the plaint for the purpose of court ee 

fee, was apart from mesne profits a valuation of some Rs. 930 only . Rankin C. F. 

and it is said that the plaintiffs having failed im the first Court = 

brought an appeal to the Court of ‘the District Judge on the ` 

footing that the value of the subject matter was under Rs. 5,000. 

The District Judge having found in their favour and the High 

Court in second appeal having been against them and they now 

being desirous of proceeding further on appeal: it is said that they 

` are estopped because they cannot approbate and reprobate and 

‘that their action in taking their appeal to the Court of the Dis- 

trict Judge means that they took an advantage on the basis that 

the valuation of the suit was much lower than what it is. now said 

to be. 


In my judgment the cases cited to us do not cover the present 
case. There are two cases Kristo Indro Saha vx. Huromonee 
Dassee (1) and Babu Lekraj Roy and others v. Kanhya Singkiand 
others (2). The case at page 317 does not, in my judgment touch 
the point at all. The case at page 84 is an authority for this—and so 
far as I can see only for this—that where a defendant took an 
advantage by accepting a high valuation and proceeded to appeal to 
the High Court direct, he could not ‘afterwards allege that the real 
_ value was lower when the plaintiff wanted to go to the Privy 
Council. For this purpose the view of the law appears to-be 
that for an appellant to proceed to a higher Court immediately is 
to take an advantage but itis not so faras I know to be found 
anywhere laid’down that to proceed to a lower Court and take a 
chance of what the lower Court would do is to take an advan- . 
tage. It has in my short experience been generally accepted in 
this-Court that the mere fact that a low valuation is put on a plaint 
for the purpose of court-fee'and consequently for the purpose of 
jurisdiction should not be allowed to operate as estoppel against the 
plaintiff on the question of value for the purpose of Privy Council 
appeals. There is perhaps a good deal tobe said in favour of 
such a rule being introduced but there is a great deal to be said 
against such a rule being introduced by judicial decision. THe e 


° (1) (18739 L. Roi I. A. 84. (2) (1874) L. R. 1 I. A. 317. 
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cases Hari ‘Mohan ‘Misser v. Surendra Narain Singk (1) and 
Kumar Basanta Kumar Roy v. The Secretary of State for Indiaiin 


.Council (2) seem to me to take the matter no further than I have 


said and I am of opinion that we are entitled to go into the real 
value for the purpose of considering whether a certificate should 
be.granted. This is not a case in which the higher valuation 
would have meant that the trial would have had to be in a different 
Court. I reserve my opinion as to such a case. 

It appears that the suit as framed asked for vacant possession 
by ejecting the defendants. It appears further that the appeal 
which succeeded in this Court was an appeal from a decree of the 
District Judge which inits final form granted that very prayer, 
namely, Khas possession by ejecting the defendants. g 


The learned Subordinate Judge to whom this -matter of 
valuation was referred has dealt with the matter on the 
basis that whatever. ‘happens ‘in this suit the plaintiffs cannot 
really get vacant possession by ejecting the defendants. He 
has taken it to be a fact that tenants have been settled;upon this 
land in a way that binds the plaintiffs and that therefore one has to 
allow merely the value that the plaintiffs will be likely to make 
out of this land by taking rent from persons who are already estab- 
lished on the land. In that way the learned Subordinate Judge 


‘prefers to deal with the matier on a rental basis. He has also dealt 


with the matter from the point of view of the value of the pro- 
duce of the land. He finds in the end that as regards the claim 
for mesne profits the plaintiffs’ case now is represented by a produce 
value of Rs. 6552 on the basis that the gross value of the yield is 
Rs. 6 a bigha, that the net value which the plaintiffs could make 
would bé at Rs. 3.and that the plaintiffs in that way can make out a 
claim for mesne profits at Rs. 6552. It follows, therefore, that if it can 
be shown that the value of the land itself apart from mesne profits 


.is as much as Rs. 3448 the plaintiffs have made out their right 
‘to a certificate. The learned Judge says that the value is only 


Rs, 3286 and he does that by taking general evidence of witnesses 
some of whom gave one figure. and some another. It is objected 
that they were speaking not really of the value of the land at all 
but were speaking merely of the rates that appear in documents 
which show sales of tenants’ right and it must be very evident that 
itis impossible to arrive at any degree of exactness upon the 
Evidence which was before the learned Subordinate Judge. 
Looking at the whole matter I am satisfied that the learned 
Subordinate Judge in this case has adopted ‘an estimate which is 
(1) (1903) I. L. R. 31 Cale. gor. (2) (1910) 14 C. W. N. 892. 
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distinctly 8onservative, 1 cannot help noticing that for 146 bighas 
at Rs. 3a bigha, at r2 years’ purchase only, a figure would be 
obtained of Rs. 5256 and looking at the form of the plaintiffs’ suit, 
the form of the decree which was obtained from the District Judge 
and to the materials in the very careful report of the Subordinate 
Judge I am satisfied that we are not overestimating the value of 
the plaintiffs’ claim if we say that it is Rs. 10,000. 

For these reasons I think that this case must be treated as one 
where a certificate must issue that the case is a fit one for appeal 
to His Majesty in Council under section rro of the Code. 


We make no order as to costs on either side whether in this 
application orin the proceedings before the Subordinate Judge. 
Mukerji, J :—I agree. 
A T.M. Leave granted- 


CRIMINAL. REVISION. 


Before Mr. Justice Cuming and Mr. Justice Gregory. 


GOPAL KRISHNA SAHA AND OTHERS 
D. 
MATI LAL SINGH.* 


IMegality—Non-compliance with the provisions of Sec. 242, Criminal Procedure 

Code (Act V. of 1898). 

The omission to state to the accused the particulars of the offence with which 
he is charged is an omission to comply with the provisions of section 242 of the 
Code of Criminal Procedure being omission as to the mode of trial and is an 
illegality ; Subrahmania v. King-Emperor (1). 

Per Gregory, F: The procedure laid .down in section 242 of the Code of 
Criminal Procedure is material and inseparable part of-the procedure in the trial 
of a summons case. 


Application for Revision by the Accused under section 435 of 
the Code of Criminal Procedure. 


The-accused who were five: in number were each convicted and 


sentenced under sections 143 and 426 of the Indian Penal Code; 


* Criminal Revision No.. 763 of 1926, against the order of Rajendra Lal 
Sedhu Esq., Additional Sessions Judge of Barisal, dated the roth July, 1936, 
affirming that of the Deputy Magistrate of Barisal, dated the 7th June, 1926. 

(3) (1901) l. L. R. 25 Mad. 61 ; L: R. 28 L A. 257. 
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CRIMINAL, and to pay fines of Rs. roo each under section 143 and Rs. so 

EFN each under section 426 Indian Penal Code and an order under 

Gii aaa se section 522 Criminal Procedure Code was passed directing the 

- Police to restore the complainant Mati Lal Singh to possession of 

Mati Lal Singh. the Bari. The other material facts appear from the following extract 
es from the judgment of the lower appellate Court, 

“The appellants have been convicted under sections 143 and 426 
Indian Penal Code and each of them has been sentenced to pay a 
fine of Rs. roo under section 143 Indian Penal Code and Rs. so 
under section 426 ‘Indian Penal Code. And order has also been 
passed on oth June restoring possession to the complainant. 

“The case for the prosecution is as follows :—On the night of 
3rd Pous at about x A. m. when the complainant was in the Dak 
Bunglow, he heard noise to come from the direction of his- Bari. 
He went there and found’these accused and some others armed with 
lattis, Daos, and kRhantas to demolish his southern and eastern 
bhita ghar. They were 30 or 40 in number. He raised an alarm, 
The huts were pulled down by the appellants and their men and 
new tin ghar was erected on the southern...An ijahar .was lodged 
at the thana. A. S. I. came and saw a portion of the occurrence. 
He arrested. some of the accused. 


“The accused denied the charge and pleaded innocence. The 
learned counsel for the appellants took two questions of law and 
l admitted that an e#s#a/a was demolished on the night of the alleged 
aea occurrence and a tin gġar was erected but urged that this was done 
| to protect the interest of the appellants Rai Charan and Gopal 
Chandra Saha as they apprehended that their possession would 
be disturbed by Nishi Kanta Kunda and others in collusion with 
Nagendra Bose four anna co-sharer in the superior interest, on the 
strength of a Kaimi Karsha kabuliat which was executed on the day. 
preceding the night of the occurrence. 
‘Points for determination are :—1 Were the requirements of 
section 242 Criminal Procedure Code disregared ? If sois the con- | 
viction bad ? 


> 9, Were not the appellants aware of the offences for which 
they were convicted? Were they prejudiced for not framing of 
the charges under section 143'and 426 Indian Penal Code ? Is the 
conviction bad for the alleged defects ? 


3," Was the complainant in occupation of the eastern and sou- 
thern dhitta ghar? Did he re-erect them? or Rai Charan Saha 
_and Gopal Saha were in possession-of the fa7i.? 8°. 
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-#4 Were complainants huts broken down in the night by the 

appellants. 

“e, Did they form an unlawful assembly with the common 
objects as.found by the learned Magistrate ? 

“6. Did they commit mischief by demolishing the huts. 

‘7, Are they guilty of the offences under sections 143 and 426 
Indian Penal Code. . 

“8, Is the separate sentence under section 426 Indian Penal 
Code bad in law? , 

“o. Are the sentences severe ?” 


Mr. S. K. Sen and Babu Sures Chunder Talukdar for the Peti- 


tioners. 

Mr. N. Sen and Babu Asita kangan Ghose for the Opposite 
Party. 

: C. A. V. 

The judgments of the Court were as follows : 

Cuming, J:-The Rule which was granted by my learned 
brothers Rankin and Mukerji JJ. was argued before us on four 
grounds : | 

(1) That the provisions of section 242 were not complied 
with. f 

(2) That no charge was drawn up and -so accused was 
prejudiced in his defence as the case was treated as a warrant case. 

(3) The provisions of section 360 were not complied with. 

. (4) An order under section 522 was passed without notice 
to accused. 

I propose to deal first of all with the first ground. 

The first point to be decided is what was the procedure followed 
by the Magistrate. Did he treat the case as a summons case or 
a warrant case ? a, 

This is not easy to determine. Admittedly the Magistrate did 
not apply the provisions of section 242 and so it may be argued he 
treated the case as a warrant case. 

But he also drew up no formal charge from which it might be 
inferred that he dealt with the case as a summons case. 

An examination of the record however would show that the two 
sections under which. summons was issued against the accused 
are summons cases and from this I think we must hold that the case 
was treated as a summons case. 

That being so the provisions applicable to a summons cage 
would apply. These will be found in chapter XX of the Code of 
Criminal Procedure—section 242 which is one of the sections con 
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tained in the chapter provides that “When the accused appears or 
is brought before the Magistrate, the particulars of the offence of 
which he is accused shall be stated to him and he shall be asked 
if he has any cause to show why he should not be convicted, but 
it shall not be. necessary to frame a formal charge.” Admittedly 
this. was inot done- and the first. question to be determined is 
whether this omission is an illegality or merely an irregularity 
curable by-section 537. 

In the well-known case of Subrakmania Ayyar v. King-Empe-. 
vor (1), the Privy Council held that the - disobedience to an. express 
provision.as to a mode of. trial cannot be. regarded as a mere.irre- 
gularity, 

Such a disregard is obviously then an illegality, 

The question then to be decided is whether the omission -to 
state to-the accused the particulars of the offence with which he is 
charged is an omission to comply with an express provision of the 
Code as to the mode of trial. It seems to me that it is. That 
being so the whole trial is vitiated. The findings and sentence 
must therefore be set aside and the accused persons be ordered to 
be retried. 

The order under section 522 Criminal Procedure Code must also 
be set aside. The fine if paid will be refunded. 

Gregory, J.—I agree that the omission to comply with the pro- 
visions of section 242 is more than a mere irregularity in procedure. 

The first step in a summons -case is to take the plea of the 
accused which has to be carefully recorded. The Magistrate then 
decides whether he will proceed under section 243 or section 244. 
Section 243 empowers the Magistrate to convict on an 
admission, while section 244 provides if the offence is not admitted, 
the evidence for the prosecution shall be taken. It is apparent, then, 
that as the plea of the accused cannot be taken unless (under the 
provisions of section 242) the particulars of the offence are first 
stated to him and he is asked why he should not be convicted, the 
procedure under that section which is laid down in express terms, 
is a material and inseparable part of the procedure in the trial of a 
summons case. 

I agree that the Rule must be made absolute. 


A. T. M Rule made absolute. 


(1) (1902) I. L. R. 25 Mad. 61. 
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Before Mr, Justice Cuming and Mr, Justice Gregory. 
BARADA PROSAD ROY CHOWDHURY 


y, 


THE CORPORATION OF CALCUTTA* 


Prosecution—Bustee owner-—Improvement—Caleutta Municipal Act (II B. C. 
of 1923), Secs. 346, 359~—-Corporation, if can refuse acceptance of notice— 
Bustee owner prosecuted and: fined—Prosecution within 6 months. 


It is obligatory on the Municipal Corporation to accept notice under section 
359 of the Calcutta Municipal Act notwithstanding the Bustee owner having 
‘been prosecuted and fined for neglect to carry out a requisition under section 
346 and itis not open to them under section 359 to refuse to accept such: a 
notice and the owner of the Bustee giving the notice is entitled to six months’ 
time allowed by the section within which he is to effect the removal of all the 
huts standing on the land. It isopen to the Corporation if on the expiry of 
the six months from the date of the notice the huts are not removed, to revive 
once more the former proceedings under section 346. A prosecution started 
within 6 months from the date of the notice is bad in law. 

Application for Revision by the accused under section 435 of 
the Code of Criminal Procedure. 


The petitioner was fined under section 488 read with section 
346, Calcutta Municipal Act, Rs. 150 at a rate of Rs. 3 daily for 
50 days. 

The material facts appear from the judgment. 

Babus Sures Chandra Talukdar and Jatindra Nath Sanyal for 
the Petitioner. 


Babus Probodk Chandra Chatterjee and Gopendra Kumar 
Banerjee for the Opposite Party. 


The judgments of the Court were as follows :-— 


Cuming, J: The facts of this case appear to be these: The 
petitioner is the owner of a certain duséee at 32 Ballygunge Circular 
Road. On the r3th August 1925 a notice was issued on him under 
section 346 of the Calcutta Municipal Act requiring him to 
carry out certain improvementsin the bustee. The petitioner 
failed to comply with this notice and was fined Rs. 50 on the 
toth December 1925 for failing to do so. On the 16th of December 
1925 the petitioner served a written notice on the Corporation 
under section 359 stating that he intended to remove all the huts 
standing on the Jand. The Corporation, as far as can be ascer- 


*Criminal ‘Revision No. 906 “of 1926, against the order of Mr. N.-N. Gupta, 


Presidency Magistrate of Calcutta, dated the oth August, 1926. 
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tained, refused to accept this notice, Meanwhile the petitioner 
had served notices on the tenants of this bustee to remove their 
huts. I may ‘here. note that it was bya letter dated the 13th 
January 1926 which was received by the petitioner on the 15th 
January by which the Bustee Surveyor informed the petitioner 
that the Standing Committee had refused to accept the notice under 
section 359 of the Calcutta Municipal Act. About the middle of — 


“March the Bustee Surveyor suggested to the petitioner that he 


should take action under section 527 ofthe Calcutta Municipal 
Act and obtain an order from the Small Cause Court to effect. the 
improvements. The petitioner made an application under section 
527 before the Small Cause Court Judge of Sealdah and obtained 
an order regarding the tenants to give him facilities for complying 
with the requisition of the Corporation. The tenants, however, 
when he went to get compliance with the requisition refused to 
allow him to carry out the works. One of these tenants was 


- prosecuted but was discharged on the 8th July 1926. 


Meanwhile on the 18th March 1926 proceedings were once 


‘more taken against the petitioner for not -having carried out 


the improvements required by the notice of the 13th -August r925 


for the non-compliance with which the petitioner had once been 
convicted and fined on the roth December r925.. These proceed- 


ings terminated on the gth of August r926 when the Municipal 
Magistrate convicted the petitioner and fined him Rs. r50 being 
at the rate of Rs. 3 a day for 50 days. 

The petitioner then moved this Court and has obtained this 
Rule on two grounds, first that the petitioner having applied for 
‘time’ under section 359 of the Calcutta Municipal Act and having 
taken Jona jide action for removing all the ‘huts on’ the land the 
prosecution and conviction are bad in law; secondly that the 
tenants having refused facilities to effect the improvements and the 
petitioner having obtained an order under section 527 the prose- 


‘cution and conviction are illegal. isa 


I will now deal with the first point. Section 359 of the Calcutta 
Municipal Act provides that “the owner. of any land ‘included in 


‘a Bustee and bearing a separate numberin the assessment book 


-may, at any time, whether a standard plan for the dsséée has' been 
prepared under this Chapter or not, send a written notice to the 
Corporation that’ he intends to remove all the huts standing on 
such land ;” and~clause 3 of this section runs as follows “Such 
owner shall, within six months after the date of such notice :or 


. within :such further time as the Corporation may from time to 


at oF 
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time ‘allow, remove all huts ‘standing on stich: land ; and if he 
does -not-do so, this notice shall “be deemed to be cancelled”. 
Mr. Talukdar contends on behalf of the petitioner that the Cor- 
poration is bound to accept this’ notice under section 359 and 
that once a notice has been given to thè Corporation under 
this section the Corporation must wait for thé statutory period 
of six months before taking dny further proceedings against the 
bustee owner. Mr. Talukdar contends that the’ Carporation has 
no option but to accept the notice, Mr. Chatterjee on behalf of 
the Corporation’ would seem to argué that once there had been 
a prosecution and the dustee owner had been“ fined for non-com: 
pliance with the requisition requiring certain improvements to be 
made in the dustee it was not open to the čustee owner to make 
an application under section 359. He further argued that although 
the proceedings against the petitioner were instituted on the 
18th March 1926 no action was taken until the 15th July 1926 
which date is more than six’ months from the 16th December 
the date on which the petitioner gave notice to the Corporation 
of his intention to remove all the huts standing on the 
land. 


The case would seem to turn upon whether the .Corporation 
are obliged to accept‘ notice given to them ‘under section 359 
and secondly whether as Mr. Chatterjee contends once a ystee 
owner had been fined for neglect ‘to’ carry ‘out an order under 
section 346 he could or could not serve such a notice on the 
Corporation. As we read section 359 it is obligatory on the 
Corporation to accept such notice and it is not open to them 
under the section to:refuse to accept such a notice and the owner 
of the Jdustee giving the notice is entitled to six months’ time, 
allowed by the section’ within which he is to effect the removal 
ofall the huts standing on the land. As far as can be seen it 
is immaterial whether the ġusiee owner had already been prose- 
cuted and fined for neglect to carry out a requisition under 
section 346, he i is entitled to serve a notice. under section 359 on 
the Corporation and to get 6 months’. time allowed under that 
section for the removal of all the huts on. the land. No doubt it 
would be-open to .the Corporation if on the expiry of the 6 
months from the date of the notice the huts had not been 
removed to revive once more the former’ proceedings under 
section’ 346. The, Corporation, therefore, were clearly not entitled 


to prosecute the petitioner within six; ‘months from the 16th 
December 1925. Mr. Chatterjee contends that nothing had really 
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been donein the matter of this prosecution till the r5th July 
which was more than 6 months from the 16th December. We 
have not the order-sheet before us and itis impossible for us to 
say what orders were or were not passed by the Magistrate. It 
is sufficient for our purpose that the proceedings against the 
petitioner were started onthe 18th March that is a date within 
6 months from the 16th December. Therefore it seems to us 
that the Corporation were not entitled to prosecute the ‘petitioner 
in the circumstances of this case. The conviction and sentence 
of the petitioner must be set aside, the whole proceedings being 


illegal. The petitioner is acquitted. The fine, if paid, will be 
refunded, 

Gregory, J :—I agree. 
A. T. M. Rule made absolute.. 


APPELLATE OIVIL. 


Before Mr. Justice B. B. Ghose and Mr. Justice Panton. 


SHEIK KETABUDDIN AND OTHERS 
J. 
NAFAR CHANDRA PATTOK AND OTHERS.* 


Admissibility—Documents dealing with lands lying on different boundaries of 

the land tn dispute—Evidence Act (I of 1872), Sees. It, 13, 32, 157+ 

Where an executant of a document containing recitals of boundaries of other 
lands is called as a witness and he gives his evidence and in support of that he 
produces a document executed by him, a statement in the document is admissible 
under section 157 of the Evidence Act as corroborative of the evidence given 
by the witness in the witness‘ box. 

Where an executant of a document contaitiing recitals of boundaries of other 
tands is alive and does not give his evidence in the case, a statement in such docu- 


«# Appeal from Appellate Decree No. 2684 of 1923, against the decree of Babu 
Atul Chandra Banerjee, Additional Subordinate Judge of Howrah, dated the 8th 
October, 1923, affirming that of Babu Basanta Behary Mukerjee, Munsiff, 2nd 


Court, at Amta, dated the 25th June, 1921. 
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ment isenot admissible either under section tr or section 13 of the 


Evidence Act. 
Where an executant of a document containing recitals of boundaries of other 


lands is dead, a statement in such a document is admissible in evidence 
under section 32 of the Evidence Act according to long line of cases in 
different Courts in India. The case of Pramotha v. Krishna (1) takesa 


contrary view. 
- Where the persons who were the owners of the lands on the boundaries of the 


land in dispute, had »been examined as witnesses and they proved that they 
purchased the lands which they held by transfers; 

. Held, that the deeds of transfer in favour of persons holding lands on the 
different boundaries of the land in dispute. were admissible in evidence to show 
that they had purchased those lands. These were corroborative documents of the 
oral testimony of the witnesses as regards their ownership and once being 
admissible in evidence, the Court was entitled to look into the contents of the 
documents and make such use of the contents as it thought fit. 

Appeal by the Defendants. 

The facts as stated in the judgment of the lower appellate 
Court were as follows: The suit was for recovery of possession of 
the disputed land measuring 2 bighas upon declaration of plaintiffs’ 
nishkar right thereto. The plaintiffs’ case was that the disputed land 
was held by Arip the defendant No. 1 under the plain- 
tiffs under a Radulftyat from 1312 and that defendant No. 1 used 
to pay Bhag produce of the lands to the plaintiffs, that Arip 
having made default the plaintiffs instituted a suit for recovery of 
the Bhag produce for the years 1320 to 1323. That suit was 
decreed. Arip surrendered the land of the plaintiffs who were 
opposed in taking Aas possession by the defendants Nos, 2 to 4. 
The defendants. 2 to 4 and defendants 5 and 6 (known as the Chat- 
terjees of Narit) contended’ that the disputed land belonged to 
defendants 5 and 6 in Nishkar right and was held by defendant 
No. 2 in maurasi makarrarit jamai right since the time of his 
grand father and that defendant No. 3 obtained settlement of 
the disputed land from defendant No. 2 under a haduliat 
dated 23th Falgoon 1322 and “that as the defendants No. 
3 sold away. his right to defendant No. 4 the latter was 
holding “under defendant No. 2. The plaintifs examined 
one of themselves and 6 witnesses to prove their allegation 
and produced documents in support of their claim. The 
defendants contended on the authority of Sovej Kumar v. Umed (2) 
that the documents Exhibits 3, 5 and 6 were inadmissible in evidence 
as it was held in that case that recitals of boundaries in the docu- 


ments of third parties were not admissible. Exhibit 3 was a Kavala, 


dated 7th Assar 1294 executed by Shaikh Kalo Shamtulla in favour 
(1) (1924) 28 Ca W. N. 1092. (a) (1921) 35 C. Le J- 19- 
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of Kedar Nath Bhandari in tespect of the land east of- the. disput. 


ed land. It was undisputed that the land of Sonatun Meur stood 


to the south of the disputed land. The lands to the west of the 
land conveyed by Exhibit 3 a registered document, were shown to’ 
belong to Shonatun Meur and Aghore Nath Pathok (the father of 
the plaintiffs). The plaintiffs examined Purna Bhandari, the brother 
of Kedar Bhandari, who was dead. The land to the north of 
the disputed land belonged to Tofel Ali Bej and others and was’ 
held by Amulya Charan Meur as a tenant. The plaintiffs examined 
Amulya Charan and produced the Aaduliat dated 16th February 
ī9ro executed by Amulya in favour of the said Beggs. This was 
also a registered document and showed that the disputed land 
belonged to the plaintiffs’ father. 


The lower appellate Court in its judgment stated: “Ifa per- 
son holding land on the boundary of the disputed land and deposes 
in favour of one of the parties to the suit his evidence is relevant and 
admissible. Ifin support of his said oral statement he produces 
the title deed of his own land and if that title deed was registered 
sometimes before the dispute between the parties to the: suit 
arose and if that boundary man is cross-examined by the party 


against whom he deposed, I fail to see how the recital in his docu- 


ment regarding the boundary would be inadmissible in evidence. 
Iti is therefore very dangerous to lay down as a general rule that 
recitals regarding boundary in the documeiit of’a third party is in- 
admissible in evidence. If the boundary man deposes in favour of 
one party and his title deed is produced showing that his statement 
finds corroboration in the deel which had been registered long 
before the present dispute, the deposition of that witness carries a 
great weight if not spoken in cross-examination.” to  ~ 


The lower appellate Court having considered the entire 


evidence adduced by the parties came to the conclusion that the 


disputed Jand belonged to the plaintiffs and was held by defendant 
No. 1 under the plaintiffs down to 1323 and that it was in the suit for 
Bhag produce instituted by the plaintiffs the defendant No. x set 
up title in defendant No. 2 for the first time and confirmed the 
judgment of the first Court. Hence this appeal by defendants. 


‘Dr. Jadu Nath Kanjilal, Messrs. Harendra Nath Sarbaditkari, 


Sisir Kumar Ghosal and Babus Manmatha Nath ‘Roy (Jr) and 
PARAN Chandra Roy Chaudhury for the Appellants,  ' 


` “Mr, Sarat: Chandra Bose and Babu Narendra Krishna ‘Bose 
for the Bespondous l TRE g ee Han. oe 
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-i The following judgments were delivered : r ani 
-B. B. Ghose, J :—The only question E on behalf of 
the-“appellants -in this case is that the: finding of fact arrived 
at‘ by the: lower appellate Court was.based partly on`evidence 
which is not admissible‘ under the law. This objection refers to 
three'documents exhibits 3, 5 and 6 which dealt with lands lying on 
the different boundaries of the land in dispute. They have been 
used for the purpose of showing thatin describing the boundaries 
of those lands the land in dispute in the present suit has been 
described’ as being :in the possession of the plaintiff which the 
learned advocate for the appellants contends is not permissible 
urider..the -law. His contention is that those documents cannot 
be taken into consideration.and as the judgment of the lower 
appellate Court on the facts depends partly on a consideration of 
those documents this judgment should be set aside and the 
case sent back for decision on the evidence excluding these three 
documents. The question of the admissibility of such documents 
may be considered in three aspects. The first is, where the 


executant of a document is called as :a witness and he gives his ` 


evidence and in support of that he produces a document executed 
by him. In such a case it is conceded that the document would 
be admissible under section 157 of the Evidence Act as corrobora- 
tive of the evidence given by the witness on the witness box. 
In the present case this has happened -with regard to exhibit 6 and 
there is no question that this was rightly admitted in evidence. 
The second aspect of the question arises where the executants 
are alive and do not give their evidence in the case. In such 
cases there is a strong body of opinion that such documents are 
not admissible either .under section .11 or 23 of the Evidence Act. 
This has not been done in the present case. The third case is, 
wheré™the executants are dead, whether any such documents are 
admissible under section 32 of the Evidence Act or not. ‘That 
such documents are. admissible under section 32 of the 
Evidence Act, has been held in long line of cases in different 
Courts ‘in India. There is no | question that under the 
English*law a statement in such documents would be admis- 
sible. It is unnecessary to cite any English case ‘other 
than the leading case of Higham v. Ridgway (x). Whether 
such evidence is admissible under- the Evidence Act was consider- 
ed İn favour of its admissibility. in several cases the earliest 
of which is Zeelanund Singh v. Mussamut .Lakhputee : is 2): 
(1808) 2 Sm. L. C. 307; 10 kast, 109 3 10-R. R. Ti oS 
@) (1874) 22 W. R. 23t > 
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This case was elaborately discussed and followad in the 
case of Ningawa v. Bharmappa (1). which was again followed 
in the Bombay High Court in case of Haji Bibi v. H, H. Sir Sultan 
Mahomed Shak (2) and in our Court in the case of Abdullah v. Kunj 
Bekary Lal (3). These cases were followed in Allahabad in the case 
of Natwarv.  Alkhw (4) and all these cases were subsequently 
followed-in this Court in Jm7tt Chamar v. Sirdhari Pandey (5) 
and in. the case of Ambar Ali v. Lutfe Ali (6). It is contended, 
however, by the learned advocate for the appellants that section 
32: of the Evidence Act does not really apply to statements in 
such documents and his contention is supported by the case in 
Pramatha Nath Choudhuri v. Krishna Chandra. Bhattacharjee (7). 
The other cases cited by him do not really touch the question. 
Inthe case of Sorvof Kumar Acharji Chowdhuri v. Umed Ak 
Howladar (8). which is purported to have been followed in the 
case of Radka Krishna Marwari v. Sarbeswar Nag (9) and in the 
case of Chooni Lal Khemani v. Nilmadhab Barik (10) the question 
of the admissibility of such a document under section 32 of the 


` Evidence Act has not at all been considered. These latter cases, 


therefore, do not appear to be of any assistance in the decision. 
of the present question. The matter stands thus. There is a 
strong body of authorities in support of the proposition that 
under section 32 of the Evidence Act these documents are 
admissible and there is a single case in Pramatha Nath Choudhuri 
v Krishna Chandra Bhattacharjee (7) which takes a contrary view 
as to the applicability of section 32 of the Evidence Act to such 
a-case as this. Itis, however, unnecessary for us to state in this 
case whether we should follow the line of cases -which held that 
statements in documents under such circumstances are admissible 
under the law or take the contrary view following the case in 
Pramatha Nath Choudhuri vy. Krishna Chandra Bhattacharjee (7). 
We were asked;to make a reference to a Full Bench with regard to 
this question but we do not think that it is at all necessary to 
do so having regard to the circumstances of this case. We think 
that these documents are admissible in the present case under 
me following circumstances. The persons who are the owners of 


w (1807) L. L. R, 23 Bom. 63. (2) (1908) #1 Bom. L. R. 409. 
i (3) (1911) 16 C. W. N. 252; 14 C. L. J. 457. (4) (1913) 11 A. Le J. 139. 
~“ (5) (igtt) 15 C. L. J. 9; 317 C. W. N. 108, 
(6)- (1917): 1. L. R. 45 Calc. 159 ; ae L. J. 619. 
*.-(7) (1924) 28 C. W. N. 1092. ” = 
(8) (1921) 35 C. Le J. 19.3 25-C. W. N. 1022. 
(9) (1925) 29 C. W. N. 469. (10) (1924) 41 C. L. J. 374 
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the lands on the boundaries of a land in dispute have been 


examined as witnesses in the case and they proved that they had 


purchased the lands which they held by transfers under exhibits 
Nos. 3 and 5. Those documents are certainly admissible to show 
that they have purchased these lands. 


documents of the oral testimony of the witnesses as regards their. 
ownership and once being admissible in evidence the Court was: 


entitled to look into the contents of the documents and make such 
use of the contents as it thought fit because there is no provision 
in the Evidence Act which says that this cannot be done. Under 
such circumstances we think that it cannot be said that the 
lower appellate Court acted erroneously in making use of those 
documents. 


appeal fails and is dismissed with 


On this ground this 
costs, 
Panton, J: I agree. l 
A. T. M. Appeal dismissed. 


Before Mr. Justice B. B. Ghose and Mr. Justice Cam miade. 
PRAMATHA NATH ROY CHOWDHURY AND OTHERS 


V. 


RAJAH BEJOY SINGH DUDHURIA AND`ANOTHER* 


Tenancy— Transfer—Bequest—Presumption—Payment of uniform rent— 
Dwelling purpose—Admissibility tn evidence—Dacuments not inter parties 
— Statement in boundary description —Executant dead~-Parties to docu- 
ment, not examined—Evidence Act (I of 1872), Sec. 32. 

A bequest cannot be placed on the same category as a transfer Jie 
orv0S. ; ; ` 


Where the origin of the tenancy was unknown, the rent was paid at a uniform 
rate for more than 5o years, and the lease was for dwelling purpose : 


*Appeals from Appellate Decrees Nos. 402, 405 and 442 of 1924, against the 
decrees of Babu Haripada Mazumdar, Subordinate Judge, znd Court, of Pabna, 
dated-the 8th October, 1923, affirming those of Babu Sib Charan Sil, Munsiff, 
gnd Ccurt of Serajganj, dated the 24th January, 1923. 


These are corroborative ..., | 
B. B. Ghe Ghose, F. 
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- Held, that it could be inferred that the tenancy was. permaneat gnd 
heritable. l 


Certain documents were executed by A holding some land in the immediate 
east.of the disputed land. He executed these documents in favour of some 
other persons and in describing the boundaries of his own land he gave the name 
of the plaintiff’s predecessor as the owner of the land on one of his boundaries. 
No objection was taken to the admissibility ‘of these documents in the trial Court. 
It was not known whether any ‘person gave evidence to the effect that A was ‘the 
person holding any land on the boundary of the’ disputed land. The doetments 


themselves. were proved by a person who was not a party to ee A was 
dead : 


Held, that the documents were admissible in evidence uader section 32 of the- 
Evidence Act: Ningawa v. Bharmappa (1) and other cases. Pramatha v. 
Krishna (2) dissented from. 

. Appeals by the Defendants. 
"Suits for rent. 

The material facts appear from the judgment. . 5 
Dr. Dwarka Nath Miker and Babu Bhupendra Chändrä. Guha 
for the Appellante. 


Messrs. Sarat Chandra Bose and Hemendra Nath Sen and 
Babu Gopendra Natk Dass for the Respondents, 
The judgments of the Court were as follows : 


r .- 
Tea, t 


B. B. Ghose, J: These three appeals arise out of three suits 
for rent- brought by the plaintiff for the years 1325 to 1327 for lands 
which are non-agricultural and which are said to have been let 
out-to the predecessors-of the plaintiffs a considerable number of - 
years ago extending over 50 years. 


The original “defendants in Suit No. 1742 out of which the 
second appeal No. 402 arises were three. Defendant No. r subse- 
quently died and defendants Nos. 2 and 3` were her heirs Defen- 
dant No. 3 had transferred his interest to defendants Nos. 4 to 8. 
The appellants before us are the defendants. .. The. plea of the 
defendants was that the - plaintiffs had no right to maintain the suit 
for rent. The appeal’ was limited to the claim for rent ‘after Assin 
1327 when Budh Singh, the‘ testator, whose executors are two of 
the plnintiffs, died. It is now admitted by the appellants ` that 
they are bound to pay rent to the plaintiffs for the period till the 
death of Budh Singh. But after the death of Budh Singh they’ 
are not bound to pay-rent to the present plaintiffs.. Their argu- 
ment ‘is.based on the: following facts. Budh Singh was a member 
of a joint Mitakshara family which:consisted of the plaintiff No. t 


(1) (1897) I. Le Re 23 Bom. 63. (2) (1924) 28 C. W. N, 1092. 
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and the direct descendants of Budh Singh who are shown in the geneo 
logical table given in the judgment of the learned Subordinate Judge 
(at page 14 of the paper-book). Budh Singh being a member of 
such a family and the properties in suit being his ancestral proper- 
ties he was not competent to execute a will with regard to these 
properties ; and on that ground it is contended that the executors 
named in the will had no right to bring these suits. They do 
not stand in the shoes of the co-parceners of Budh Singh to whom 
the properties would go by survivorship. It is also urged that 
the lower appellate Court ought not to have taken into con- 
sideration the statement madein the will of Budh Singh that the 
properties were self-acquired properties. But the difficulty in the 
way of the appellants is that this question was not raised in the 
trial Court. With reference to this contention the learned Subor- 
dinate Judge observed as follows. “But those objections were 
not raised inthe trial Court. Had they been raised there, the 
plaintiffs could adduce evidence to show that they were the 
separate and self-acquired properties of Budh Singh.” From that 
observation of the learned Subordinate Judge it is not possible 
for usto differ. The learned Subordinate Judge does not find as 
afact whether these properties were self-acquired properties of 
Budh Singh on the basis of the statement in the will, What he 
states is that it is stated in the will that these properties were self- 
_ acquired properties. It was not shown that they were ancestral 
_ properties. Had the defendants taken the plea that they were 
_ ancestral properties of the joint Mitakshara family the evidence 
might have been adduced by the plaintiffs to substantiate the 
statement made in the will. That being so it is not open to 
the defendants who are the appellants before us to raise that 
contention in second appeal. This argument of the appellants 
must fail. i 

It is next contended that these tenancies are not transferable 
and therefore they could not be bequeathed. The difficulty with 
regard to this question again is that the properties have not been 
transferred at all. A bequest cannot be placed on the same 
category as a transfer ixfer vives. It is also argued that the tenan- 
cies having been created before the Transfer of Property Act’ the 
-incident of heritability and transferability does’ not attach to it. 
But asa matter of fact these properties have been inherited 
according to the defendant’s own allegation, and the plaintiffs 
right of inheritance was acknowledged by the landlord. Under 
such circumstances even if it be conceded that the interest under 
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Civi. * the lease-was not originally heritable Budh Singh might claim to - 
1926. have acquired’ a new title when his interest was acknowledged by 

Pramatha Nath Roy the landlord. This might very well have een after the . passing, > 
Chowdhury of the Transfer of Property Act. This question does not. appear. 
Rajah Bejoy Singh tO have been directly put in issue in either of the Courts below. 
Dudhuria. It seems to me therefore that this. question is without any subs-. 


B. B. Ghose, ¥: tance. The Subordinate Judge. has very tightly refrained from 
re coming to any conclusion as regards the question whether the., 
plaintiffs’ right is a permanent right or not. But he comes toa. 
finding as to the facts relating to the tenancy, thatits origin is 
unknown, that the rent had been paid at a uniform rate for more 
than 50 years, and that the lease was for dwelling purpose. From 
these findings of fact he might have drawn the inference that 
the tenancy was permanent and heritable. But as- this question 
does not directly arise in a suit for rent brought by the- plaintiffs.. 
against the defendants as tenants he has not- drawn .the obvious 
inference from the facts found in the case. 
This appeal must therefore fail and is dismissed with costs. 
- With regard to appeal No. 405 arising out of suit No. 1739 the 
the questions raised above are common to it. But there was 
another question with reference to the identity of the land. . It 
was objected by the defendants that this land did not belong to 
the plaintiffs. The learned Subordinate Judge has come to the. 
conclusion upon the evidence in the case that this land did 
actually belong to the plaintiffs. In dealing with the evidence-he 
has taken into consideration two documents exhibits. 109 and 108 
as being in favour of the plaintiffs’ contention. . These two docu- 
ments appear to. have been executed by one Imam Box who was 
a person holding some land on the immediate east of the disputed - 
land. He executed these documents in favour of some other.. 
persons and in describing the boundaries of his own land he gave. 
` the'name of the plaintifts’ predecessor as -the owner of-the land 
on one-of his boundaries. It is objected on behalf of the appel- 
lants that this evidence is inadmissible ; and although the learned - 
Subordinate Judge has come to his conclusion upon this evidence 
as well as upon other evidence it is contended. that if this evidence _ 
is held to be inadmissible we have no other alternative but to send 
the case back to the lower appellate Court in order that that 
_ Court may come to a finding of fact on the question after excluding ; 
e these two documents from the evidence in the case, I have-there- 
fore to examine the proposition that these two documents are not - 
admissible in evidence. There has been some conflict of decisions - 
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A v 
on this question. But before I deal with that question I must * Civit. 
“state that no objection was taken to the admissibility of these 1026. 
documents in the trial Court. It is not known whether any person ined 
Pramatha Nath Roy 
gave evidence to the effect that Imam Box was the person holding Chowdhury 
any land onthe boundary of the disputed land. The documents Rajah Bejoy Singh 
themselves were proved by a person who was not a party to the Dudburia. 
document. Imam Box was dead. The Subordinate Judge held 2. B. Ghose; F. 
on- the authority of the case of Abdullah v. Kunj Behary Lal (1) re 


that under section 32(3) of the Evidence Act the documents 
“were. admissible in evidence. Itis contended before us that it is 
not so, and reliance has been placed on two cases Seroj Kumar 
Acharfi Chowdhuri v. Umedali Howladar (2) and Pramatha Nath 
Chowdhuri v. Krishna Chandra Bhattacharjya (3). As the Subor- 
dinate Judge points out the case of Soroj Kumar Acharji v. Umed- 
ali Howladar (2) does not deal with the question whether docu- 
rents such-as these are admissible under section 32 of the Evi- 
-dence Act or not. The learned Judges there dealt with the 
question ‘whether such documents were admissible in evidence 
under section rz or section 13 of the Evidence Act. The question 
that we have to consider is whether these documents are admissible 
under section 32 of the Evidence Act. ‘This question was dealt 
, With by a Division Bench of this Court consisting of Panton J, 
and myself in second appeal No. 2684 of 1923* where I enumera- 
ted all the cases I could find in which the question was considered. 
It has been beld in a number of cases that such documents are 
~ admissible under section 32 of the Evidence Act. See Ningawa v, 
Bharmappa (4) Haji Bibi v. H. H. Sir Sultan Mahomed Shah (5) ; 
Abdulla v. Kunj Behary Lal (1); Natwar v. Alkhu (6); Imrit 
Chamar v. Sirdhari Pandey (7) ; Ambar Ali v. Luifi Ali (8). There 
is only one case of Pramatha Nath Chowdhurt v. Krishna Chandra 
Bhattacharfya (3) which lays down the contrary proposition. I may 
also refer to the case of Raja Leelanund Singh v. Mussamat Lakh- 
putee Thakoorani (9) which was discussed and followed in the 
case of Ningawa v. Bharmappa (4) as laying down the proposition 
that such documents were admissibile. As there is such a long 
(1) (1911) 14 C. L. J. 467; 16 C. W. N. 352. f 
(2) (1921) 25 C. W. N. 1022, (3) (1924) 28 C. W. N. toga. 
(4) (1897) I. L. R. 23 Bom. 63. (s) (1908) 11 Bom. L. R. 409. 
(6) (1913) 11 All. L. J. 139 " 
(7) (1911) 15 C. L. J. 7; 17 C. W. N. 108. 5 
(8) (1917) I. L. R. 45 Calc. 159 3 31 Ce W. N. -t000 3 a5 C. L. J- 6tg. coa 
(9) (1874) 22 W. R. 231. 
*Since reported in 44 C. L. J. 582—Rep. 
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of that family. 
., Judge this question cannot be ‘raised -in the second.appeal. ‘The 
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line of authority in the different High Courts in support of the 
proposition that these documents are admissible under section 32 
of the Evidence Act. It is not necessary to discuss the question 
as I should have felt it to. be if this point were zes tategra. I 
need only say that I prefer to follow the long line of cases rather 

the view expressed in the single case mentioned 
above. 


The result is that this point also fails and this appeal must 
also be dismissed with costs. 


With regard to appeal No. 442 arising out of suit No. 1740 in 


. addition to the question as to the right of the plaintiffs under 


the bequest of Budh Singh another question was, raised that this 
The learned 
Subordinate . Judge has, however, found as a fact that the defendant 
and his father before him had been paying rent with regard: to 
this land to Budh Singh and they had attorned to-him. The 
defendants’ case was that the land belonged to Panna - Bibi a lady 
Having regard to this finding of the Subordinate 


,) Special -point with regard to this’ appeal also fails and.this appeal 
, also must be dismissed with costs. T 5 
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CRIMINAL REFERENCE. . 


Before Mr. Justice Chotener and Mr. Justice Duval. 


THE COLLECTOR OF HOWRAH AND ANOTHER 
v. 


SANTAK DAS AND OTHERS* ee 


Possession—Criminal Procedure Code (Act V of 1898), Sete 145—Ouster— 
Unlamful entry—Reference for confirming part of order, tf in right 
form. 


Mere ouster of people with no title to the land without using any physical 
‘violence and removing of things which had no right to be on the land cannot- be 
said to be unlawful entry on the land. , 


Certain Sannyasis some years ago planted a banian tree on some land which 
:was leased by the Government tothe Howrah. Amta Railway Company. In 
course of time a pucca plinth was built round the tree and later on further 
encroachments were made on this land by the Sannyasis by putting up a Hogla 
shed,” On the 23rd September 1925, the Chief Engineer of the Railway Com- 
„pany ‘aceompanied by Police in the absence of the Sannyasis removed the Hogla 
‘sheds and their structures recently built and took possession of the land, but 
‘they did‘not disturb the plinth, the banian tree or the idols standing on the 
‘plinth. On the 25th, the Sannyasis returned and with a crowd they proceeded 
ito: take possession’ again ofthe land on which. their sheds stood before and other 
„lands „as well and put up a wall. This they were able todo by. force and were 
in possession when the proceeding under section 145 of the Code of Criminal 
Procedure was instituted, on the 20th November : : 


"Held, ‘that the ‘Magistrate was within his power | in availing himself of the 
proviso (2) to section 145 of the Code of Criminal Procedure as the acts of the 


Sanayan were done within 2 months of ‘the order. _ = 
i Be a 


A Refren made by a Judge which does not ‘ask the High Court to quash an 
‘Order under section. 145 Of the Code of Criminal Procedure “but to confirm a part 
of the order and quash the rest is not in form, os 

uj. Reference “under section 438 of the: Code of Criminal Proce- 


t 


dute GoM aet E a ae E 


“= Proceddingninder section 145 of te Code: ` Of Criminal Pro- 
“Geduter "$ > 


oa 


3 


| "The facts appear soit te tive = 
hese og loaa 2) Reference. 
_, “Under section 438 Criminal Procedure Code I beg to send here- 


T #Criyinal Reference -No 198 - of 1926, by -Mati Lal Roy Esq., Additional 
= Sessions: Judge of Hoogtily, dated ‘the 27th July, 1936. nce 
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Criminat. = with the’record of the case noted in the margin to be laid before 

1926. ‘the Hon’ble High Court with the following report :—~ 

The Collector of “(x) A brief analysis of the ease.. 

Howrah, “The land in dispute is to the east of the Grand Trunk Road 
Santak: Das, in Howrah and is the leasehold property of the Howrah Amta 
baie Railway Co.: Some 10 years ago a Banyan tree was planted on 
of the disputed land and some 2 years ago,a Pucca platform was 


raised round the‘tree.- This platform became a resting place for 
Sanyasis, who form the second party, and subsequently. a shed was 
‘created thereon by them. -The shed accomodated the Sadhus 
while the raised pucca platform was utilized for the worship of 
some idols placed on it by them. The Railway Co. at first did 
not interfere with the Sanyasis. They only put up a fencing to 
prevent further encroachments on Railway lands by them. On 
. 23rd September last Mr. G. C. Das, the Chief Engineer of the 
‘Railway with the help of the Police dismantled the shed of the 
-Sanyasis -and dispossessed them of the land. The Sanyasis how- 
“ever came back and on 25th September began to erect a pucca 
Wall | ‘round the platform’ enclosing more land than was previously 
in their possession, An injunction under section 144 Criminal 
Procedure Code.was obtained by the first party, but that proved 
. ineffective.. There was subsequently a police report on 19th 
. November praying for proceeding under section 145 Criminal 
Procedure ‘Code and the order for proceedings under section 
145 Criminal Procedure Code was made on zoth November last. 
The final order declaring the first parit to bi in poe ee was 
` made on 3rd May last. > 

“aý The order recommended for revision :— 

“The order, recommended for revision is the order of Deputy 
“Magistrate of ‘Howrah ordering, restoration of possession to. the 
first party. 


we am 


<< 


2.583) - Error in law in the. rae ana the ground fọr ERE 
The learned Magistrate finds that these Sanyasis are tresp&ssers 
and should , therefore be-. directed to vacate the land. . By.tres- 
‘passers he apparently means that they entered into pomession of 
the land: without any title. Criminal Courts are however not to 
look into questions of title ‘and they have ‘no jurisdietfon’ to put 
the rightful owner in possession: if they were not dispossessed 
oy and wrongfully within | 2 . months of the aate or „order, 
* before » the A of:the order, .They had a pucca platform erected 
round the banian tree and they. had.also:a žoga shed erected over 
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e 
it. It is not alleged or proved that those things were done.: 


forcibly or within 2 months of the order. The Sanyasis: had 
ther@fore such possession of the land before 25th September, 
which the Magistrate had no jurisdiction to disturb. On 23rd 
September Mr. G. C. Das forcibly dismantled the Aeg/a shed and 
drow away the Sanyasis. The learned vakil for the first party 
gontends that the resumption of . possession was not forcible 
sincé no violence was used against any person. It is not necessary 
that a person should be assaulted to make a possession forcible. 
Here the Aogla shed was dismantled and the fencings were 
rémoved. All these acts were done with police help, and without 
the consent of the persons in actual occupation of the land. 
This recovery of possession was therefore forcible. It was also 
wrongful for no person can take the law in his own hands and 
establish his rights by force. Moreover it was at least a possession 
for a day. The Sanyasis returned onthe next day and on the 
day after began to build a wall round the place, The position 
therefore is this that the Sanyasis were in possession of the land 
before 23rd September last. On 23rd September Mr. G. C. 
Das the first party forcibly and wrongfully took possession of the 
laid. The Sanyasis however returned on the next day and were 
in possession of the land till the date of the order which is zoth 


November last. These being the facts, I think the learned . 


Magistrate was wrong in ordering the first party to be restored to 
possession of the land. In doing so he also apparently-looked to 
the title of the first party and has practically held that possession 
without title is no possession in the eye of law. I believe that 
this isa wrong interpretation of the law, and I therefore refer the 


case to the Hon’ble High Court, with a recommendation that the. 


order under section 145 Criminal Procedure Code may be set 
aside. . 
“It however appears that the second party encroached on more 
land than they were previously in possession of. This portion has 
been shown inthe map submitted by the police with its report. 
The possession of this portion was against the injunction of the 
Magistrate and was forcible and wrongful, it was within 2 months 
of the order under section 145 Criminal Procedure Code. The 
Magistrate’s order as to this portion should therefore stand 
unaltered, l 

“The explanation of the Magistrate is enclosed herewith.” ` 

The explanation of the trying Magistrate was as follows :— 


“The provision of section 360 Criminal Procedure Code had - 
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Criminat, “° been complied with and certificates to the ee appended to at 
1926. the end of each deposition. l 
sed . 
The Collector of "The other grounds need no reply. ” 
Howrah 
V .. . ; 
Santa Das. Mr. Narendra Kumar Bose and Babu Haradhone Chatterjee for 


aati the st Party. 


` Babus Satindra Nath Mukherjee avd Mritunjoy Chatterjee for 
the 2nd Party. 


- The judgments of the Court were as follows : 


September, 30. Duval, J: In this matter the Additional Sessions Judge 
Ji of Hooghly has made a Reference in respect of a proceeding 
uńder section 145 Criminal Procedure Code. It appears that 

cettain sanyasis some years ago planted a banian tree on some 

land which is now leased by the Government to the Howrah 

Amta Railway Coy. In course of time a pucca plinth was 

built round the tree and later on (it is said somewhat recently) 

further encroachments were made on` this land by the Sanyas- 

is by putting up a ogla shed. On the 23rd September last” 

the Chief Engineer of the Howrah Railway Coy, accompanied 

by policé in the absence of the Sanyasis removed the Aogla 

sheds and their structures recently built and took possession 

of ‘the land again. It does not appear that they disturbed the 

plinth, the banian tree or the idols standing on the plinth On’ 

the 25th the Sanyasis returned and with a crowd they pro- ' 

ceeded to` take possession again of the land on` which the” 

sheds stood before and other lands as well and put up a wall. 

This they were able to do by force and have since been in 

possession. On the 20th November proceedings were instituted in 

respect of this larger area of land under section 145 Criminal 

Procedure Code. The Magistrate who tried the case found that 

E the Railway ‘Coy. had been in possession within two months of 
tbe order,- that is to say, they had all along been’ in posses- — 
sion of some of the lands and had been in possession‘of the rest 
of the land takén over on the 23rd from them till the 25th Sep- 
tember—~the date on which the Sanyasis came and put up their 
new wall. He therefore found that as they had been dispossess- 
ed within 2 months ‘the railway Coy. were entitled to have their 
possession declared under section 145 Criminal Procedure Code: ° 
This Reference is made by the learned Judge on the ground 
that the possession taken on the 23rd September was forcible 
possession. He therefore recommends that the order made in 
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respect of section 145 should be vacated in respect of so much of * 


the land as was not freshly taken by the Sanyasis when they 
tecovered possession on the 25th September, Now as to what took 
place on the 23rd September, it appears that in the absence of 
the Sanyasis, Mr. Das the Railway Engineer, with the help of the 
police released the land and incorporated it in the other lands of the 
Company. It is clear that the Sanyasis had no title to this land at all 
and therefore it cannot be said that mere ouster of people with no 
title to the land without using any physical violence and removing 
of things which had no right to be on the land can be said 
to be an unlawful entry on the land. It appears to us there» 
fore that on the 25th September the Company were in lawful posses- 
sion of the land, It is not denied that after that the Sanyasis 
came in force and with the help of a large crowd put up a wall 
including within it land they had never claimed before. This they 
had absolutely no right to do. It was done within two months 
of the order and therefore the Magistrate was within his power in 
availing himself of the proviso (2) to section 145. For this reason 
we cannot accept the Reference. l 

There is another point. The Reference is notin form. For it 
asks us not to quash an order under section 145 Criminal Proce- 
dure Code but to confirm a part of the order and quash the rest. 
We know of no authority for a Reference in this form. The Refer- 
ence therefore will be discharged. 


Chotzner, J. I agree. 
A. Te M, Reference not accepted. 
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Accomplice —Uncorroborated testimony—Complainant, an accomplice in an 











attempt to swindle the Government ; see Charge ... 216 
_ Accused, if entitled to recover property—Accused acquitted of shave of theft 
~—Property not subject of theft ; see Recovery aes on i 205 
—— , right of, as regards explanation ; sce Misdirection ee 253 
—~— , tight of, to show that the moment he was challenged he gave the 
explanation to which he still relies ; see Misdirection so say 253 
showing signs of insanity after the commencement of Sessions trial 
~—Procedure ; see Insanity i por z se 285 
, statement by, before Police, admissibility of ; see Misdirection oR 253 
, statement made by, to a Police Officer, how proved; see Mis- 
direction oe a w T 253 
Acknowledgment, value of, in , English bases ; see Limitation... i 529 
: Acquiescence—Representation in Sherista sf landlord—-Document creating 
tenancy in respect of 275 bighas of land ; see Tenure os = 434 
Transfer not instituting a suit for declaration to get his name 
recorded in landlord’s Sherista ; see Tenure os 434 
Acquisition of land—Potential value as Mill site—Proximity of Gun and Shell 
factory ; see Compensation Sed 1 


Act—Ultimate consequence—Penal Code C Aet XL V of 1860), Secs. 304, 149-— 
—Criminal Procedure Code (Act V of 1898), Sec. 562. 
A Judge will look to the ultimate consequences of the acts committed by the 
accused. 
On a charge under the latter part of section 304 read with section 149 
Indian Penal Code regard being had to the youth and relation with the 
adult accused, the minors were dealt with under section 562 of the Code 
of Criminal Procedure. Bhusan Chandra Hazrah v. Kanai Lal 
Addya ee 2 Ss es = za 208 
—~-=, if can be passed taking away from a particular person or class of persons 
his or their rights without hearing particular enactment protecting Tight, 
property and privileges of particular person or class of persons ; see 
Assessment... z sa. ves pi 427 
Acts, ultimate consequences of, committed by accused—Judge to look at; see 
Act as dss vet vas Mis ae 208 
Act XI of 1859, Secs. 2, 3, 6, 33 igi a T T %15 
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EES [HI of 1908, Secs. S, [7 s.a oan aan aes mas 
—-~-~ III of 1909, Sec. 102 LG sie 
—— IH of rori, Sec. 4 = see 


—— V of 1920, Sec. 33(3) 

—— V of 1920, Sec. 72(1) and (2) 

—-~-—~ XI of 1922, Secs. 4, 6, 23(3) 

—— Ill (Bombay of 1865) 

—— {II B. C. of 1884, Secs. 15, 15 pices 57 

-= II B. C. of 1884, Secs. 102 Io3, 113, 279(3), 281 

—— ÍH B. C. of rgr9, Sec. 439 sa “ag i 

—~ lH B. C. of 1919, Sec. 449, provisions of if can be carried out by means 
of procedure set forth in section 363 of the Act of 1923, see 
Jurisdiction a ” 

—— IIE B. C. of 1923, Secs. 3(46), 349, 363 

- — [TT B. C. of 1923, Secs. 346, 359 

` —— IV B.C. of 1866, Secs. 9,9, 76 

—— IV B.C. of 1866, Secs. 7, 76 

Adiudication order, effect of ; see Insolvency 


, prior, when can be annulled ; see Insolvency f 

Admissibility —Documents dealing with iands lying on different P i 
of the land in dispute—Evidence Act (1 of 1872), Secs. 1E, 13, 32, 157 

Where an executant of a document containing recitals of boundaries of 

other lands is called as a witness and he gives his evidence and in support 
of that he produces a document executed by him, a statement in the 
document is admissible under section 157 of the Evidence Act as corro- 
borative of the evidence given by the witness in the witness box. 





Where an executant of a document containing recitals of boundaries of other 
lands is alive and does not give his evidence in the case, a statement in 
such document is not admissible cither under section 11 or section 13 of 
the Evidence Act. 

Where an-executant of a document containing récitals of boundaries ot other 
lands is dead, a statement in such a document is admissible in evidence 
under section 32 of the Evidence Act according to Jong -line of cases in 


different Courts in India. 


Where the persons who were the owners of the lands on the boundaries of ° 


the land in dispute had been examined as Witnesses and they proved that 
they purchased the lands which they held by transfers : 


Held, that the deeds of transfer in favour of persons holding lands on the 
different boundaries gf the land in dispute, were admissible in evidence to 
show that they had purchased those lands. These were corroborative 
documents of the oral testimony of the witnesses as regards their owner- 
ship and once being admissible in evidence, the Court was entitled to 
look into the contents of the documents and make such use of the contents 


as it thought ft, Sheik Ketabuddin v. Nafar Chandra Pattok 
® 
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Admissibility, (Contd). 


~~—Indian Evidence Act (lof 1872), Section 92—-Mortgage suit— 
Oral evidence to prove satisfaction of mortgage debt by part payment and 
remission af the balance. 


ee pa 





In a mortgage suit oral evidence is admissible to prove that the mortgage 
has been satisfied not merely by payment in full of the amount which 
was due thereon but by part payment and remission of the balance: 
Srimati Bhaba Sundari (Alias) Tara Sundari v. Ram Kamal 

—~—— in evidence—Documents not inter party~—Statement in boun- 
dary description—Evidence Act, Sec. 32 ; see Tenancy 


rrr 





— in evidence—Evidence of facts and agreement going to contra- 
dict, vary oradd to the terms an instrument in writing; see 
Eviction si i aie ssi ii sing 
-— in eee ee ee proving discharge of debt, Terms of 








instrument in writing see Eviction 








— of evidence on commission~—Cessation of the cause for taking 
evidence on commission at the time of hearing—Witness living within 
the jurisdiction of tne Court at the time of hearing—Application for his 
examination in Court, rejection of—Consent of opposite party—Court’s 
discretion— Civil Procedure Code, O. 26 R. S(a) and (b) ; see Evidence on 
COMMISSION se x ase ae s pi 

Adverse possession—Bequest of dwelling house to widow for life—Execution 
sale of eldest son’s interest therein—Widow and eldest son in occupation 
—Resale by purchaser after 18 years without entering into possession ; 
see Limitation ... i oe oe 








Expression of intention—Circumstances; see Res- 
judicata one ves rs ae se ie 
~~ Mutation of names—Some members of joint family recei- 
' ying maintenance and in occupation of the estate; see Hindu Law— 
Joint family property w sii ‘ss j a 
Alienation of family estate—Liability of great-grandson fur ancestral debt ; 
Asset. ; see Hindu Law—Joint family 


= — , unlawful, of wakf property—Suit by Mahomedan in his indivi- 
dual capacity for declaration that the property is wakf and for posses- 
sign $ see Suit, maintainability of ... sda 
Allegations against guardian—Proper remedy—Guardian ret Wards ‘Ages 
Sec. 393 see Guardian ey i a 
Alteration of description of goods—Clause in contract ; see Contract j 
Ancestral débt—Mitakshara School-—Great-grandson, liability of ; see Hindu 
Law—Joint family adi oe 
Appéeal—Bexgal Tenancy Act (VIL of 1885), Sec. ETE of ae 
Where it was stated in the plaint that the rent payable was thirteen annas 
for the lands in suit and a declaration was asked for that the existing rent 
was thirteen annas and there was no prayer for assessment of rent on the. 
allegation that the rent payable by the tenant was not ascertained : 
Heid, that the suit was not for assessment of rent within the meaningsof 








+49 


245 


a. 
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Appeal,, (Contd.). - 6 
section 153 of the Bengal Tenancy Act. Beni Madhay Choudhury v. 
Maharajadhiraj Sir Bejoy Chand Mahatap Bahadur ... sy 296 


———«—-Decree-—Appeal not admitted as time barred —Deduction of time—~ 
Time necessary for obtaining copies of judgment and decree—Application 
for extension of time—Appellate Court to record its opinion—Linitation - 
Act (IX of 1908), Sees. 5, 12. 

The order “The appeal being time barred is not admitted” amounts to a 

. dismissal of the appeal and is a decree. : 

In this case the judgment was delivered on the 6th of October 1923 on Which 
date, an application for copies of the judgment and the decree was made, 
the appellant putting ina number of stamps and folios by guess; the 
decree was signed on the 8th October on which date the appellant’s plea- 
der notified as to the number of stamps and folios necessary for preparing 
the copies ; the balance of the stamps and folios were filed on the Lath of 
November 1923, the Court being closed from the Sth October to the 12th 
November. It was held that the appellant was entitled to deduct the whole 
period from the 6th October to the 16th of November, on which date the 
copy was ready for delivery. 

When an application is made under section 5 of the Limitation Act for 
extension of time for filing the appeal, the appellate Court should record 
its opinion as regards that application even when it is rejected. Srimati 

Adarpriya Chowdhuraniv. Rampratap Agarwalla ... zi 44 

—Rent, suit for——Bengal Tenancy Act (VII of 1885), section 153— 
Suit for rent valued at less than Rs. 50—Denial of plainliff’s title to the 
entire rent onthe groitiid that he’ has a co-sharer—Finding thai the 
plaintiff has no co-sharer—General Principles for the determination of 
contpetency of appeal. ' - ; 

In a suit for rent the tenant may dispute the amount of the rent of the 
tenure or holding or the landlord’s title to the entire rent or to the share 
of the rent which he claims and may allege thal the amount of the rent 
or the share is less. In such cases if the defence is pressed, the landlord 
is called upon to prove the amount of rent or is put tothe proof of his 
title to the share or to the amount which he claims as there is a real con- 
troversy between the parties on these points and the Court has necessarily 
to decide a question of the-amount of rent or the rent payable to the land- 
lord, whichever way the decision may go. There may be cases however 
where the aforesaid defences of the tenant are..dependent entirely on his 
averment that there is a co-sharer or there are co-shares. In those cases 3 
it becomes necessary to go into these defences only in the event ofthe 
Court finding that there is a co-sharer or that there are covshares. If 
the finding be that there is no.co-sharer of the plaintiff the other questions 
do not arise arid there is no occasion or necessity for the Court to decide 
the question of the amount of rent. Inthe first class of cases an appeal 
lies but in‘the second class of cases appeal is incompetent. 

Where the plaintiff brought a suit for rent amounting to Rs. 7-11-9 p against 
thetenarit defendant on the allegation that he purchased the interest of 
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Appeal, (Contd.). 
one B from his sole widow J and the defence principally was that the ° 
plaintiff purchased said interest from one of two widows of B and so 
entitled to a half share of the rent, and the Munsiff, who was especially 
empowered under section 153{b) to try cases of rent of less than Rs. ṣo in 
value, tried the case and found that B had only one widow and that the 
plaintiff had no co-sharer and decreed the entire rent : 

Held, that this was a decision which did not distinctly relate to the amount 
of rent annually payable by the tenant defendant within the meaning of 
section 153 Bengal Tenancy Act, and as such it was not appealable. 

In order to determine whether an appeal lies or not, the substance of the 
matter and not the form, is to be looked at. 

In a matter relating to the curtailment of aright of appeal, in case of the 
slightest doubt, the benefit of that doubt should go to the party who seeks 
to appeal. Munshi Salimuddin Ahammad v. Rahim Shaik ii tag 

—Restoration— Suficient cause—High Court's jurisdiction. 





A wilful default or real carelessness justifies an order refusing to restore an 
appeal dismissed for default. 

When an appeal was called on before the Court of appeal below the 
pleader who was engaged on behalf of the appellants was absent inano- 
ther Court arguing another small appeal and could not appear apparently 
owing to miscalculation of time; whereupon the appeal was dismissed 
and subsequent application for restoration thereof was not granted ; 

Held, that there was sufficient cause for restoration of the appeal within the 
proper meaning of those words and the High Court has ample jurisdiction 
and sufficient cause to restore an appeal in cases of this kind. Mrigendra 








Nath Bir v. Dibakar Bir uk as x i 165 
- —, competency of—Nonñ-service of notice upon the heir of a ree 

scheduled creditor ; see Debt, proving of ‘ive Sa tes 108 
- —, effect of—Appeal against portion of decree; see Limitation za S44 


—, ifabaies—Suit for khas possession—Differentiation and division of 
land—Death of some of the respondents—Civil Procedure Code (Act V of 
1908), O. 1 R. 9—Power of Registrar to admit appeal out of time. 

Under the rules and customs of the High Court, the Registrar has power to 
admit an appeal out of time in cases where the full Court-fees were not 





put in within the period of limitation. 

In a suit for has possession of disputed land, if it is not possible to differen- 
tiate and divide the lands of some of the deceased respondents whose heirs 
are not brought on the record, from the rest of the lands, the Court will 
not be justified, despite the provisions of order 1 rule g of the Code of 
Civil Procedure in entertaining the appeal in which no effective decree 

` can be made owing to the absence of interested parties. Siddik Ahmed 
Kerani v. Azizar Rahaman Khan ... is ; ses 557 
———~— by plaintiff to Privy Council, if competia Sit for TM against 
two defendants—Trial Judge dismissing suit against defendant No. 2, but 
ordering him to pay costs—Appeal by both defendants—-Appellate decree 
setting aside order against defendant No. 2 for cost—Letters Patent 
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e 
` Appeal, (Conid.). . 
(Madras), Sec. 39-—Civil Procedure Code O. 41 R. 333 see Breach of 
contract vee re a tes 67 
—- dismissed for default—~When astoralion refused ; see cea és 165 
filed out of time, if can be admitted by Registrar—Ful! Court-fee not 
paid within limitation period ; see Appeal, if abates ve ie 557 
—-to be against decreé—Appeal resting on an agreement directed to 
special items ; see Limitation es 63 
Appellate Court—Issue to be framed sae “decided —Civil Procedure Code, 
i O, 41 R. 25; see Remand . he eT vi z 101 
———~~—-— Court, proceeding bela if valid—Non-service of notice upon the 
heir of a deceased scheduled creditor ; see Debt, proving of... ve 108 
m- Court, power of, to take additional evidence ; see Breach of 
contract ous - a ee ben ee 67 
~ Court remanding the case for deciding it by framing an issie— 
Civil Procedure Code, O. 41 R. 25 ; see Remand ... . pee 101 
-——— Court, when can set aside conviction under section 147 Indian 
Pena] Code—Prejudice—Charge, being of misleading description ; 3 see 
Misdirection ... i 239 
Application for annulment of = of probate—Will peer betore if to be 
taken into consideration ; see WI. i ses a 18 
for ascertainment of mesne profits—Liabilities, if can be ques- 
tioned in such proceeding ; see Mesne profits ies : a 559 
for setting aside entire sale by the heirs of ere E TN 
debtor, if maintainable—Civil Procedure Code, O. 21 R. go—Execution 
sale without substituting heirs of deceased judgment-debtor ; see Execution 
sale... ‘ts see ste 167 








in Court containing reference to matters in difference as well as 
other matters—Court making reference to arbitrators with regard to 
matters in difference in the suit—No objection by parties—Reference if 
legal ; see Arbitration © ... sue sce ee 224 

Arbitration—Application in Court anani reference to matters in 
difference in dispute aswell as other matters—Separate agreement to 
refer matter outside the subject matter of the suit to the same arbitrators 
—-Order of Court referring matters in dispute to arbitrators—Tmo 
separate awards—-Decree based onthe award relating tothe subject 
matter of the suit-~Validity—Arbitrator’s jurisdiction to make the award 
—Givil Procedure Code (Act V of 1908) schedule II, Paras. 1, 15, 20 21 

| —High Court’s power of revision—Second appeal, competency of. 

If the parties to a suit in their application for reference to arbitration with 
regard to matters in difference in the suit put in other matters of difference 
but the Court makes a reference to the arbitrators only with regard to the 
matters in difference in the suit without any objection of the parties the 
reference is not illegal. The mere fact that other matters were referred to 
in the application for making the order of reference does not vitiate the 
order as made by the Court. 

Where the parties in addition to the petition for reference to arbitration 


m~ 
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Arbitration, {(Contd.). 


with regard to matters in diference in a suit fled in Court, actually 
entered into a separate agreeement (Abichalnama) to refer matters in 
dispute outside the subject matter of the suit to the same arbitrators and 
the latter acted upon that agreement and made two awards one with 
regard to the matters in difference in the suit under the order of reference 
by the Court and another which was not with reference to the subject 
matter of the suit on the strength of the Abichalnama and the latter award 
though on the record had not been acted upon in any way and the former 
was not so connected with the other award as it may ke said to have been 
plainly coloured by the view taken by the arbitrators on the other questions 
which they decided by the other award anda decree was made by the 
Court in accordarice with the award relating to the subject matter of the 
suit : 

Held, that the reference was valid, the arbitrators had jurisdiction to make 
the award and the decree based on the award was valid : 

Held further, that where the jurisdiction of the trial Court to make the 
award is attacked, the High Court has power to revise the order in revi- 
sional jurisdiction. Jotindra Nath Bhattachariya v. Manindra Nath 
Bhattacharlya 


- , for order for, if valid—Application in Court containing reference 








to matters in difference as well as other matters—Court making reference 
to arbitrators with regard to matters in difference in the suit —No objec- 
tion by parties ; see Arbitration me ss e "e 
Arbitrators appointed by the Bengal Chamber of Commerce—Difference in 
price of goods between the contract rate and market rate on the date on 
which the bill was sent—-Not stating the market rate—Opportunity to 
adduce evidence ; see Oral evidence iai ses 
Assessing owner to pay privy and water tax, if legal ; see Assessment axe 
Assessment—Bengal Municipal Act (III B.C. of 1834), Secs. 102, 103, 113 
279(3), 281—New assessment, meaning of—Question of fact—Constrite- 
tion of a document, when a question of law—Fresh valuation and fixing 
of percentage—Omission to determine percentage after new valuation, 


effect of-—Privy and water tax, by whom payable—Person wrongly . 


assessed—Remedy—~-Suit in Civil Court, when maintainabl e— Persons 
in the same interest'—Civi! Procedure Code (Act Vof1go8) O.1% 
R. 8. l 

On the 28th June, 1922, the Commissioners of the Dacca Municipality 
passed a resolution that the general revision of the assessment of holding 
be undertaken. Valuation was duly made and accepted and new assess- 
ment was made. There was no charge in the percentage charged on the 
valuation : . 

Held, (per Curium) that the determination of the meaning of the expres- 
sion ‘assessment’ in the above resolution was a question of fact and could 
not be raised in second appeal. i s 

Per B. B. Ghose, F.: The expression ‘construction’ as applied to a docu- 
ment includes two things first, the meaning of the words; and secondly, 
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the effect which isto be given tothem. The meaning of words isa 
question of fact in all cases. The effect of the words is a question of 
law. 

Per Cuming, F.: Under section 102, Bengal Municipal Act, the rate fixed 
continues unchanged and is to be considered as the rate for the year 
unaltered. > 

There is no provision in the Bengal Municipal Act which provides that 
every time there is a fresh valuation there must be a formal meeting of. 
the commissioners to fix the percentage even though the commissioner 
intend the same percentage to continue. It is open to them by not hold- 
ing any meeting to levy the rate atthe old rate of percentage on the 
new valuation. 

Per B. B. Ghose, F.: When once the percentage is determined that will 
continue in force for each succeeding year so long as it is not altered in 
the manner provided in section 102 Bengal Municipal Act. Hence if there is 
no intention to rescind or alter the percentage which has been once fixed, 
it is mot necessary that the commissioners should at a meeting determine 
that the same percentage onthe valuation should remain in force. The 
percentage should be determined after a new valuation. 

Per Curiam: There is nothing illegal in assessing an owner to pay privy 
and water tax. 

Per Cuming, F.:  Ahy person wrongly assessed may seek his remedy by 
applying to the commissioners under section 113 Bengal Municipal Act. 
Until the aggrieved person has exhausted the remedies which the Bengal 
Municipal Act provides he cannot invoke the assistance of the Civil 

Court. 

Per B. B. Ghose, F.: Inthe present case the plaintiffs who were found 
liable to pay the rates by the Municipality, were not ‘persons ih the same ` 
interest’, within the meaning of O. 1 R. S of the Code of Civil Procedure, 
with persons who might have been illegally rated, if there were any such. 
Bhuban Mohun Basak v. -Chairman of the Municipal Commis- 
sioners of the Dacca Municipality T P m 275 


parana 





—ZJncome Tax Act (XI of 1922), sections 4, 6, 23(3)—Permanent- 
ly settled estates—Income from Falkars, taken into consideration at the 
tine of assessment of revenue--Liability to the income tax-——-Permaneut 
Settlement Regulation (I of 1795) Arts. 3, 4,6, effect of—-Statute, 
construction of—General words, effect of. 

Incvine from Jalkars which were included in the assets upon which the Jamas 
of the estates were assessed and fixed under Regulation I of 1793 at the 
time of the Permanent Settlement, is not liable to assessment to income 
tax under the Indian Income Tax Act. 

Where there are general words ina later Act capable of reasonable and 
sensible application without extending them to subjects specially dealt 
with by earlier legislation, the earlier and special legislation is not indi- 
rectly repealed, altered or derogated from, merely by force of such general 
words without any indication of a particular intention. 
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Assessment, (Conid.). 


Where the particular enactment is particular in the sense that it protects the 
right, the property, the privileges of particular person or class of persons, 
no enactment can be passed taking away from a particular person or class 
of persons his or their rights without hearing what he or they have to say 
about it ; and if general words are to have the effect of taking away the 
rights of a particular person or class, which had been given to them 
beforehand, it would be done without their having any knowledge or 
opportunity of resisting it and .it is not to be imputed to the legislature or 
to be supposed that the legislature would do what was unfair. 

Profits from fisheries which have been taken into consideration at the time 
of settlement of revenue, do not fall under ‘other sources’ within the mean- 
ing of section 6 of the Income Tax Act. 

The words “other sources’? in section 6 of the Income Tax Act, do not 
indicate that the legislature intend to repeal so much of Regulation Í 
1793, as dealt with the fixity of revenue. 

Simply because the incomes from fisheries have been asséssed to income tax 
without objection, that does not make it any more legal. King=-Empe=# 
ror J. Indu Bhusan Sarkar 

= em, ew, meaning of ; sed Assessment . a 

, to income tax—Income from Jalkar—Income clade itt the 
assets upon which the Jamas of the estale were assessed and fixed at the 
time of Permanent Settlement ; see Assessment _ 

Attachment before judgment, effect of ~Sale in execution of ee of ano- 
ther decree-holder, set aside—Profits, if to be re-attached ; see Execution 
sale 


„e ee rt cited m 





Autre fois T TE persons jointly concerned in spaniae an offence— 
Once tried and acquitted—Subsequent complaint against the other ; sce 
Process, issue of i i D% PR me 

‘Avarudha Stri’—Common residence with paramour and the rest of his 
family, if necessary—Maintenancc ; see Hindu Law ee sits 

Award, if valid—Application in Court containing reference to matters in 
difference as well as other matters—Court referring to arbitrators with 
regard to matters in difference in suit—Separate agreement to refer matter 
outside the subject matter to same arbitrators—Two separate awards on 
record—Award not coloured by view taken in the other; see Arbi- 
tration 7 - rs bes Ne ns 

nny Hf E S not given to adduce market rate—Objection 

not stating market rate—Difference in price of goods between the contract 
rate and market rate on the date on which the bill was sent—Arbitrators 
appointed by the Bengal Chamber of Commerce ; see Oral evidence 


Bail bond, forfeiture of Criminal Procedure Code, Sec. 512——-Evidence not 


recorded upon notice to surety ; see. Surety ... sis sii 
Bengal Municipal Act ; Sec. 1o2—Rate fixed, how long continues ; see 
Assessment 2 is is 


Bengal Municipal Election Rules (1806), Rules 2, 11, 12, 13, 23, 29 a 
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Bengal Revenue Sales Act, Secs. 2, 3—Revenuc, when due—Last dates for 
payment of arrears—Auction sale in default ; see Revenue Sale 











——, Sec. 33—-Error in noting on the reverse of the 
notice the particulars of areas of property—Omission to make such 
arrear the ground of appeal to Commissioner ; see Revenue Sale 


Bengal Tenancy Act, Sec. 19—Acqutsition of occupancy right in chakran 
land before 1885 ; see occupancy right oe as 


—— A 





—-———~—, Sec. 26—Heir living ; see Khas Possession 








— m u 


———,Sec. 50 (2)—Change in rent or rate of rent, 
nature of—Change, if to be substantial ; Tenant, submission of ; see 
Presumption ; . a , 
-- —, Sec. y3—No dispute between co-sharers—Appre- 


——_—_ 








hension of breach of peace—Injury to private rights; see Estate, 
restoration of st ea oe g 
ee —=, Sec, g9— Proof, necessary ; see Estate, restric- 
tion of s ivi zis Gi ss 
enn ere Sec. 120 (2) (as amended)—Admission by tenants 








coming into land subsequent to 2nd March, 1883; see Ziraat land 
, Sec. 120 (2) (as amended)—* Any other evidence 











that may be produced’’—Admission by tenant as Ziraat land—Proba- 
tive value; see Ziraat lands 
--———, Sec. 120 (2a)—‘‘Any agreement or compromise,” 








—— a 


meaning of ; see Ziraat land 





tion that the existing rent is so much ; see Appeal ad 
wae ee —— —— —, Sec. 153. General principles for the determina- 
tion of competency of appeal ; see Appeal a 
ee 0, Sec. 153—Suit for rent valued less than Rs. 50 
—Denial of plaintiff’s title on the ground that he“has a co-sharer—Find 
ing that the plaintiff has no co-shoter ; see Appeal 


——-— —— —, Sec. 178 (1) (a) and (b) Covenant in a putni lease _ 


that the lessee would give back tothe lessor such portion of the land 
as he required ; see Covenant ac ies 

wee a — — -—, Sec. 181—Chakran land—Private or public ; see 
Occupancy right i sos pe 

-—--—- -—, Sec. 192, if can be invoked in determining status 








of tenant—Tenancy falling within the provision of section 49 of the 
Bengal Tenancy Act ; see Ejectment iat ‘i 
---, Sec. 182, applicability of ; see Ejectment 





—— 





~~ a - 





-—— + —- -~ Act, Sec. 182—Lease of land as homestead 
Tenant subsequently becoming raiyat of another landlord ; see Ejectment 
——— mL LL , Sec. 182—Rights derived from contract by landlord 


Homestead land of a raiyat ; see Ejectment 


Bequest, if transfer, see Tenancy M z . . 
__—. — of dwelling house to widow for life—Execution sale of eldest son’s 


interest therein—Widow and eldest son in occupation—Purchaser resell- 


-—— -= —-—~-——*, Sec. 153. Assesment of rent—Suit for declara- 
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Beltgal Tenancy Act, (Contd.). 


ing after 18 years without entering into possession-——Eldest son’s claim to 
ownership by adverse possession ; see Limitation ‘a 

Binding down—Person insisting upon putting his case ; see Security 

Bond, fresh, execution of—Complainant, if can be ica i of title to 
property ; see Recovery 

Boundaries of disputed land stated in document of anës if and ign 
admissible in evidence-~Evidence Act, Secs. 11, 13, 32, 157 ; see Admissi- 
bility ses a 

Breach of contract—Suit for aie shine two E Trial Fudge 
dismissing suit, against defendant 2, but ordering him lo pay cosis— 
Appeal by both defendants to Court of appeal—Decree setting aside order 
against defendant 2 for cost-—Appeal to Privy Council-——Madras Leiters 
Patent, section 39—Civil Procedure-Code(Act V of 1908), section 107, and 
O. 41 R. 33— Power of Court of appeal to take further evidence. 

A suit against two defendants for damages for breach of contract having been 
decreed by the trial Judge against defendant 1 with costs, but dismissed (ex- 
cept as to costs) as against defendant 2, both defendants appealed, and the 
Court of appeal, after admitting in evidence certain documents not pro- 
duced or tendered at the trial, eventually by its judgment modified the 
decree of the trial Judge against defendant 1, and dismissed in toto the 
suit (i. e. annulling also the order as to payment of costs) as against 
defendant 2. The plaintiffs then appealed to His Majesty in Council : 

Held, the plaintiffs, not having in the first instance appealed against the 
decree of the trial Judge relative to their claim as against defendant 2, 
were debarred from subsequently preferring an appeal from that part of the 
judgment of the Court of appeal which related to that particular claim and 


confirming the decree of the trial Judge, dismissed it ; for such appeal was 
in effect, an appeal from the decree of the trial Judge, and contravened the 
terms of the Letters Patent (Madras), section 39, andthe Civil Procedure 
Code, order 41, rule 33 was not intented to apply to such appeal. 
Though, under section 107 of the Civil Procedure, Code, the Court of 
appeal has power to take additional evidence beyond that adduced before 
the trial Judge, such power should only be rarely and cautiously exercised. 
Mahomed Khaleel Shirazi v. Les Tanneries Lyonnaises 
Breach of contract in not taking delivery of goods—Damages ; see Contract ... 
Burden of proof—Rent, a fixed one; see Rent, fixity of Sis 
Bustee owner-—-Improvement—Bustee owner prosecuted and fined for neglect 
to carry out a requisition under section 346 of the Calcutta Municipal Act 
Corporation, if bound to accept notice under section 359 of the Calcutta 
Municipal Act ; see Prosecution eg ae 
Calcutta Municipal Act, Sec. 3 Sub-Cl. (46) ‘New buildink’—Building, 
whether new or not, how determined ; See Jurisdiction see ms 





of 1923, Sec. 363, procedure laid dawn, if governs 
provisions of section 449 of the old Municipal Act of 1919; see _Juris- 
diction vas ae ans see 


une 


en enna, GEC, ree heer owner giving notice, effect of; 
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see Prosecution... a ee aay oe ea 
—-~—~—~, Sec. 359~—Notice under—Corporation, if bound 








to accept notice—Bustee owner prosecuted and fined ; see Prosecution ... 
Calcutta Police Act, Sec. 9 rules and circular orders framed under, if empow- 
er Commissioner to frame rules for detaining a person in police custody ; 
see Detention ... ee sa aie a 
v-e. Sec. 9, rules and circular orders ; see Detention 
—, Sec. 76—Deputy Commissioner of Police, as Justice of 
Peace, if can order detention of person in Police custody ofa person 
arrested without warrant for a longer time than is necessary for bringing 
him before a Presidency Magistrate ; see Detention tia pi 
——, Sec. 76—Deputy Commissioner of Police, as Justice of 
Peace, if can order detentionof person arrested without warrant at a 
Police Station orin Police Custody to continue until police investigation 
shall have been further advanced ; Expiration of time ; see Detention 
m Sec. 76——Deputy Commissioner of Police, as Justice of 
Peace, if can order detention of person arrested without warrant ata 
Police Station or in Police Custody to continue until police investigation 
shall have been completed—Expiration of time ; see Detention 
—-, Sec. 76—Person arrested without warrant, how long can 
be detained in Police Station or under Police Custody ; see Detention 
~- —-——, Sec. 76—Person arrested without warrant, when to be 

















p et et ie 








a even 








- 














detained in Police custody ; see Detention 

nee nee ae —, Sec. 76—'Until he can be Boui before a A, 
meaning of ; see Detention.. ses eee ie 

Candidate, if can be elected a Commiasione’-=Candidate’ s name not in the 
register of voters—Bengal Municipal Act ; see Election 

Cause of Action—Person interested ina public mosque and having a sight to to 
worship—-Suit in individual capacity ; see Suit, maintainability of 

~—— Purchaser of residuary share of an estate at revenue sale— 





Arrangement between co-sharers. 

A purchaser of a residuary share of an estate at a revenue sale is not affected 
by any arrangement which the other co-sharer had made before the sale. 

In a suit for declaration of plaintiffs’ title and for joint possession against 
co-sharers who were in exclusive possession of different portions of the 
land of the estate, the defendants did not traverse the plaintiffs’ allega tion 
as to their cause of action arising from their individually refusing to allow 
them to take possession of the separate parcels of land which were the 
subjects of separate suits : 

Held, that as the cause of action was basəd on the fact that where the 
plaintiffs tried to take possession of the land which was the subject of one 
suit they were resisted by the defendants in that suit, it was not based on 
any concerted action of the other proprietors which took place before the 
auction purchase in a revenue sale. Jogesh Chandra Banerjee ~v. 
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Chakran land Acquisition of occupancy right before 1885—~Bengal Tenancy 
Act, Secs. 19, 181 ; see Occupancy right ies ‘de wit 271 


Charge—misjoinder of—Criminal Procedure Code (Act V of 1898 as amended 
by Act XVI of 1923), Section 238 Sub-section 24—Charge for main 
offence—Conviction for abetment of the offence—No separate charge— 
legality—Uveorroborated evidence of an accomplice, value of, 


On a charge under section 420 Indian Penal Code, a conviction under section 
420 read with section 114 Indian Penal Code, is not maintainable in law. 


The effect of the recent amendment of section 238 Criminal Procedure Code 
by the insertion of sub-section 2A therein specifically mentioning the case 
of an ‘attempt’ to commit an offence is that section 238 Criminal Procedure 
Code does not justify a conviction for abetment without a separate charge 
therefor. 

Where the only evidence against the accused was that of the complainant 
who was an accomplice in an attempt to swindle the Government and the 
public by the issue of forged notes : 


Held, that it would be unsafe to rely on his uncorroborated evidence as an 
accomplice. Hulas Chand Baid v. Emperor ... ng r 216 
mm —, sigle, alleging offences, under section 302 read with section 149 
Indian Penal Code, the offences having been committed against three 
different persons in the course of the same transaction, if legal ; see Mis- 





direction a ae at sos ee eee 253 
under sections 182 and 420 Indian Penal code, if maintainable— 
471 
Honesty—Acquittal of charges under sections 471, ~~~ ; see cheating ... 230 


467 
Cheating—VFalse information—Penal Code (Act XLV of 1860), Secs. 182, 471, 


420 47I 471 
~m —— Acquittal oF charges under Secs. 471, ——~ Identification. 
120B, 467 407 


Some person made up his mind to obtain money by forgery from the local 
Treasury, and do it by forging civil court deposit payment cheque. He 
took the names of various local worthies likely to be known in the Trea- 
sury office, filled up certain blank forms, forged the signatures of the civil 
court clerk and of the presiding officer there and presented these payment 
cheques to the local Treasury in the ordinary course, it appearing that he 
was a person entitled todraw money out of court. The person whose 
name had been forged as being the real payee could not be produced ; but 
the Poddar was prepared to pay to some person nominated by the payee 
and to pay on getting proper identification by a person who was known to 
him. The accused who was a Mukhtear went and identified a particular 
person as being the payee named in the cheques. The Judge and jury 
acquitted him ofthe charge of abetment of forgery and conspiracy 
to cheat : 


Held, that as the accused was honest in that as he was acquitted of the 
charge of swindle, he could not be charged under sections 182 and 420 
Jndian Penal code. Emperor v. Chandra Kumar De ... - ty 230 


tf 
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Civil court, jurisdiction of—Suit for declaration that election was illegal and 


void—Suit for declaration that the plaintiff was a duly elected Municipal. 


commissioner ; see Election 
Civil Procedure Code, Sec. 11 and onani ‘1V—Co-defendants ; see 
Resjudicata ... di a a aii úi 
, Sec. 47— Second appeal—Application for setting 
aside sale by the heirs of deceased judgment-debtor under O. 21 R. 90 
Civil Procedure Code—Execution sale without substituting heirs of de 





; ceased judgment-debtor ; see Execution sale... ... 29 ae 
, Sec. 102—~Suit for price of paddy cutand mis- 











`” appropriated no criminal offence—Provincial Small cause courts Act, 
Sch. II cl. 35 (ii) ; see Second appeal ss ie di 
en — a, Sec. 107-~Power of appellate court to take addi- 
tional evidence—Power, how to be exercised ; see Breach of contract ... 

mone een men ae , Sec. 107, O. I R. 1o—Transfer from the category 
of respondent to that of appellant ; see Inherent jurisdiction ... ea 
nee es ŘĖĖ ; Sec. I1o—Low valuation put on plaint for court- 
fee—Value for purpose of appeal to Privy Council ; see Leave to appeal 

to Privy Council ss i ay i 

——, Sec. 110—Value of subject matter—Suit for eject 








ment-—Suit valued less than Rs. 5000—Appeal and second appeal ; see 

Leave to Appeal to Privy Council af a: ay 

we eaa ——---——, Sec. 115-~Acting illegally in the exercise of juris- 
diction deciding a case without going into merit ; see Limitation 

a a , Sec. 115~—Jurisdiction of trial court to make 

award, attacked ; see Arbitiation ie au ae sa 

a nn ~———, Sec. 115-~-Order without jurisdiction—Order refus- 

ing petition by co-owners for restoration of the estate under section 99 of 

the Bengal Tenancy Act on the ground that the tenants were afraid to be 

oppressed by the landlord ; see Estate, restoration of sts 

m_m m, O. | R. 8—Persons in the same interest—Persons 

liable to pay rates by the Municipality ; see Assessment pii 

~~~, O. 1 R. g suit for Khas possession—Differentiation 





and division of land not possible—Death of some of the respondents ; see 
Appeal, if abates in A jes 

a, O. 21 R. PE E iy heirs of deceased 
judgment-debtor, maintainability of-~Execution sale without substituting 
heirs of deceased judgment-debtor ; see Execution sale 

ee ceca ate tes eaten ta , O. 41 R, 23— Right of remand ; see Remand 

, O. 41 R. 25—Issue to be framed and decided— 








Appellate Court ; see Remand l 5 is 
Claim, dismissal of—Pesitive finding as to the existence of nearer relation ; 
see Inheritance... ats 
Commiercial customs in Bombay Cutcha, ‘Adatia ad Teji Mondi—Wager- 

ing transactions ; see contract 
Commission, evidence on, admissibility of—Cessation of the cause for alii 
f evidence on commission at the time of hearing—Witness living within the 
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Commission, (Contd.). ‘ 


jurisdiction of the court at the time of hearing—Application for his exa- 
mination in court, rejection of—Consent of opposite party—Court’s 
discretion —Civil Procedure Code, O. 26 R. 8(a) and (b) ; see Evidence on 
commission Sis . N 

————-——,, evidence on—Cessation of the cause for taking at the time of 
hearing —Witness living within the jurisdiction of court at the time of 
hearing —Application for examination in court, rejection of—Admissibi- 
lity of evidence on commission—Consent of opposite party ; see Evidence 
on commission... 


Commissioners, formal meeting of, if necessary to fix percentage when there 
is a fresh valuation—Same percentage to continue ; see Assessment 

Compensation—Acquisition of land—Fotential value as a mill site— 
Proximity to gun and Shell Factory. 


The fact that the land could never have been made available as a mill site 
owing to the proximity of the Gun and Shell Factory does not disentitle 
the persons affected by the declaration from claiming compensation on the 
basis that but for the existence of the Gun and Shell Factory the site 
might have been disposed of as a mill site unless possibly it can be shown 
that they purchased the land knowing of the disability under which it 
laboured. 


In fixing compensation for acquisition of land under the Land Acquisition 
Act, the fact that the land acquired had potential value as a mill site 
should be taken into account. Secretary of State for india in Coun- 
cil v. Naresh Chandra Bose 

Compensation for acquisition of land under er Acauiaition. eta 
acquired had potential value as Mill site ; see Compensation ... 

Complaint by private person—Complaint oe made according to provision of 
Sub-section (2) of section 72 of the Provincial Insolvency Act; see 
Jurisdiction ee 

Concubine and harlot, distinction seamen. see Hindu Law 

Confession—Statement—Admission ; see Misdirection 

Consensus of whole family, if can make secular—Family idol—Debutter pro- 
perty ; see Endowment 

Constructive Resjudicata—Co-defendants ; see Resjudicata 

Contested proceedings under Guardians and Wards Act—Facts in application 
how proved ; see Guardian... ss 

Contract—Description of re in  English—Variation in Hindi 
language—Intention of parttes—Damages. 


Where a_ person signing the name of the promisor, signed it intending to 
enter into a contract, wrote a description of the goods i in Hindi which 
differs from the English description of the goods in the contract, the terms 
contained in the Hindi writing are to be treated as null and void and can- 
not be construed or taken as part of the contract by reason of the clause 
which is contained in the contract viz. ‘‘Anything besides plain signature 
written by the buyer in any native language on the contract shall beenull 


616 "THE CALCUTTA LAW JOURNAL, [Vor. XLIV. 
& 
PAGE. 
Contract, (Contd.). ° 


and void and shall not be construed in any way as a part of the terms and 
conditions of this contract. 

A contract was entered into at Calcutta between the plaintiffs and defendant 
firm whereby the plaintiff firm agreed to sell and the defendant firm to buy 
certain goods. The defence was that at the time of signing the said con- 
tract, the defendants entered in Hindi at the foot of the English writings 
in the printed contract form, the terms and condition regarding quality, 

» number of cases, size, finish and delivered due dates : 

_Held, that the defendants entered into the contract contained in the English 
terms and that such terms having regard to the clause in the contract 
could not be modified or altered by reason of the addition of the Hindi 
writing. 

Clause 13 of the contract ran as follows:—‘‘If in any one month one 
package be shipped in excess of that month’s instalments the buyers agree 
to accept such one package so shipped in excess as aforesaid along with 
the instalments of that month. Ifin any one month one package less 
than that month’s instalment be shipped, the buyers agree to take that 
instalment less the one package so short shipped as aforesaid” : 


Held, that it was the intention of the parties that each instalment should be 
regarded as a separate contract and that the buyer could not take more 
than the total amount for which he had contracted. 


Damages are awarded for breach of contract in not taking delivery of goods 
which occurred at the time when delivery ought to have been taken. 
Meghraj Kanyalal v. Durga Sahai Buldeodas a 364 
Sale of goods—~Options—Forward contracts—Cutcha Adatia jaa 
Teji Mondi—Comercial customs in Bombay—Alleged wagering transac- 
tions—Indian Contract Act (IX of 1872), Sec. 30——-Bombay Wagers Act 
(II of 1865)—Principal’s liability to indemnify agent. 





arae 


The respondent acted as the appellant’s cutcha Adatia agent in Bombay, 
making on his behalf with third parties (a) forward contracts for the sale 
and purchase of Broach and Bombay cotton, (b) dealings in options on 
Broach cotton on Teji Mondi lines. Some of these transactions were 
entered into with the third parties directly by the the appellant himself or: 
his munim, who then gave the name of the respondent as his agent, so 
that the third parties looked to the respondent as the appellant’s cutcha 
adatia. Though there was an arrangement between the appellant and thé 
respondent that he was not really to take or give delivery in respect of the 
transactions, but only to pay or reteive differences, there was no evidence 
of any such arrangement with the third parties interested. The various 
transactions entered into resulted in losses amounting to Rs. 1,83,632-sas. 
6 p., which were paid by the respondent, and which-he claimed to be re« 
imbursed or idemnified for by his principal, the appellant. The latter 
pleaded an arrangement as aforesaid between him and the respondent 
whereby he was only to pay or receive differences, and not to give or take 
delivery, afd, further, that the Teji Mondi bargains were meant only to 
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cover him against loss on his forward contracts ; that, accordingly, all the 
contracts, being in the nature of wagering contracts, were unenforcable 
by reason of the Indian Contract Act, section 30, and the Wagers Act of 
Bombay : 

Held, affirming the judgment of the High court in its Appellate Jurisdiction, 
that, both the appellant and the respondent being bound to the third par- 
ties either to perform their obligations under the several contracts (which 
were genuine} orto pay damages, andthe appellant, who was solely 
entitled to the benefit of such contracts, being bound prima facie to 
indemnify his agent, the respondent, against any liability incurred in 
respect of them, and, on the other hand, the only remuneration therefrom 
to the respondent was his commission as agent, and not any loss or gain 
on the contracls, and no arrangement was made with the third parties 
that delivery was not to be given or taken, but only differences paid, 
there was no element of wagering in the transactions. ee 
Gianmal v. Mukundchand Balia 

Contract Act, Sec. 30 Bombay Wagers Act—Sale of E E E 
Forward contracts—Cutcha Adatia and Teji Mondi—-Commercial customs 
in Bombay ; see contract ‘i 

, Secs. 43, 69, 70 erg anions and lana. 

ment of arrears of rent by co-sharer putnidar made to induce the landlord 

to re-settle the tenure with him alone ; see Contribution suit... Le 

, Sec. 70 ‘Lawfully’—~Payment of arrears of rent by co-sharer 
putnidar made to Induce the landlord to re-settle the tenure with him 
alone—Suit for contribution ; see contribution suit 

Contribution suit— Transaction between parties after the decision of the 
trial Court, tf alters the aspect of the case~-Payment made in fraud of 
other coesharers—Voluntary and gratuitous payment—‘Lawful’ payment 
Indian Contract Act (IX of 1872) Secs. 43, 69, 70. 

Per Panton F: Ina contribution suit the plalntiff is not entitled to get a 
decree upon a cause of action which arose only after the suit had been 

















determined by the trial court and before it was heard by the appellate 
court and is totally different from that pleaded. 

Where a co-sharer in a putni taluq made payment of the arrears of rent to 
the landlord in fraud of the other co«sharers in order to induce the landlord 
to resettle the tenure with him alone and then brought a suit for contri- 
bution against the other co-sharers : 

Held, (per Panton$.) That he could not recover contribution as the pay- 
ment was not ‘lawfully’ made within the meaning of section 70 of the 
Indian contract Act. 

Held, (per Graham F.) That as the payment has been found to be gratuit. 
ous and voluntary the plalntiff could not getany relief under seetions 43, 
69 and 70 of the Indian contract Act. Saroj ae Sinha v. Joy 


Durga Dassi .. me ue 
Conviction by judje. on acceptance of verdict of the jury, cient can be. ites 
fered with, by High court ; see Jury trial pi HE 25 o? 
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Co=parcener, if can claim pre-emption against another cO-parcener ; see Pre- 
emption m oe sits ai oat 

Copy of a document, if and when can be accepted ; see Rents, fixit y of 

Corporation, if bound to accept notice from Bustee owner under section 359 of 
the Calcutta Municipal Act-——Bustee owner prosecuted and fined for neglect 
to carry out a requisition under section 346 of the Calcutta Municipal 
Act... i P ee ee os 

Costs for removal of nuisance to be borne by which party Nuisance not 
removed within the time fixed by Court—Service of notice ; see Nuisance, 
removal of a aN ee T m 

Court’s discretion—Civil Procedure Code, O. 26 R. 8(b)—Cessation of the 
cause for taking evidence oncommission atthe time of hearing; see 
Evidence on commission ... v a ae ‘a 

Court of Appeal, if can make a new case and decree the appeal—Abandon- 


ment ; see Khas possession 


Covenant—Grant—Putni lease~-Covenant reserving right to get back some 
lands when required by lessor—Sub-lease by putnidar containing simi- 
lar provision as contained in the head lease—Validity—Bengat Tenancy 
Act (VIL of 1885), Secs. £79, 17801) (a) & (6), if applicable—Cove- 
nant, if contravenes rule against perpetuties Covenant, if runs with the 
land—Positive covenant—Conveyance, execution of by Court, effect of. 


In 1851 H, a proprietor of certain lands let out the same to one R by way 
of a grant which wasin the nature of a putni lease which contained a 
provision that the lease would give back to the lessor such portion of the 
land as he required. In 1862 the putnidar executed in favour of one C a 
Kaemi Istemrari Raiyati lease of these lands which contained a similar 
provision as that contained in the head lease. The plaintiff, successor of 
H, wanted back some of the lands in dispute for the purpose of a market 
anda college. He brought a suit against the heirs of R for reconveyance 
of some of the lands which was decreed and a reconveyance was made by 
the Court. But as the heirs of C did not give up possession he brought a 
suit against them for recovery of possession : 


Held, that the covenant entered into by the lessee and the putnidar was not 
an infringement of the provisions of section 178(r) (a) and (b), Bengal 
Tenancy Act, that the same was enforceable and that neither section 179 
nor section 178 (1) (a) and (b) of the Bengal Tenancy Act was applicable 
to the facts of the present case. os, 

Held also, that although there wa» no privity of contract between the tenant 
of the putnidar and the proprietor this difficulty was cured by the convey- 


ance executed by the Court in favour of the proprietor. 


Held, further, that the covenant was not in contravention of the rule against 
perpetuities. The rule against perpetuities is directed against the creation 
of interest in land and is inapplicable to the present case where rights were 
merely reserved to the proprietor on the one hand andthe putnidar on 
the other. That the covenant could not be treated as a convenant running 
with the land as it was a positive covenant. 
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‘Covenant, (Conid.). 


A positive covenant never runs with the land either in law or in equity. 


Jogesh Chandra Roy v. Asaba Khatun 


, if runs with land—Covenant reserving right to get back some lands 





from putnidar when required by lessor, a positive covenant ; see Cove- 
nant 





—-—-, jn a putni lease that the lessee would give back to the lessor such 
portion of the land as he required, if an infringement of the provisions of 
section 178(1) (a) and (b) of the Bengal Tenancy Act ; see Covenant 

—, positive, if runs with land; see Covenant ... jik ae 





» reserving right to.get back some lands when required by lessor, 


Sub-lease by putnidar containing similar provision as in the head lease ~= 


Suit for conveyance against putnidar-—Re-conveyance, execution of, by 
Court, effect of ; see Covenant 


Creditor, who has once proved a debt and has got his name entered in the 
schedule, if can prove any other debt ; see Debt, proving of ... “és 
Criminal Court, if can direct complainant to execute a fresh bond till the dis- 
posal of title to property by Civil Court ; see Recovery st a 


Criminal Procedure Code, Sec. 61, applicability of, to Calcutta Police ; 
see Detention ... is 





———, Sec. 108, proceeding under Court, duty of ; see 
Security ve sas m x es sas 
, Sec. 108(b)—Publication of matter—Vehicle of 
attempt to promote enmity ; see Security 








, Sec. 110—Person prosecuted, a member of crimi- 
nal tribe-—~Evidence of general repute, how to be acted upon ; see 
Security 








— , Sec. 110—Person registered under criminal 
Tribes Act—Preventive Action ; see Security —... is ai 





——— , Sec. 133——Order for removal of eee if 
can be cancelled by the Magistrate for non-service of notice; see Nui- 
sance, removal of sas ses aii sae 
, Sec. 134—Cl. 2—Due promulgation—Proof of 
promulgation, if sufficient to convict the accused—Knowledge of accused, 
proof of ; see Indian Penal Code, Sec. 188 me a 
en, Sec. 144—Disobedience to order ;_ see Indian 
Penal Code, Sec. 188 I gii P i sss 


——-, Sec. 145——-Ouster—Unlawful site ; see Posses- 








rn ee ee 


sion eee ate aot ar» a.. ` PEE] 
$e nn, Sec. 147, Enquiry into rights of parties, when to 
be made ; see Jurisdiction... sis yes ag ve a 
oo  , Sec. 147 Magistrate’s. Jurisdiction, when begins ; 
see Jurisdiction 


— t 





—-——-, Sec. 147, Proviso. Enquiry by whom 3 See 
Jurisdiction... oe its a i he 
"ooo, Sec. 147 ‘Sub-section (2) Pinon E 
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+ PAQE., 
Criminal Procedure Code, (Conid.). e 
the enquiry ; if means drawing up of the formal proceedings under the 
section ; see Inquiry PA se as ve 314 
» Sec. 147 Sub-Sec. (2) Proviso—Three months to 
be calculated from the date when local enquiry is directed and not when 
formal proceedings are actually drawn up ; see Inquiry a die 214 
‘enone nnn naaa Sec, 162—Counter information against complain- 
ant orhis party by a member of accused’s party, admissibility of ; see 
- Misdirection ee a he Mee. a sus 253 
ee nnn enn, Sec. 162—First Information Report against 
accused—Statement ; see Misdirection Se ee se 253 
, Sec. 162. Over-riding considerations; see 
Misdirection ... ie m dus ji jes 253 
— —— ~ , Sec. 162, scope of—~Accused, rights of —~Evi- 
dence ; see Misdirection ... ss x sh ie 253 
— m —--—, Sec. 163 Statements by accused; see Mis- 
direction ay Pa ie oe sis sie 253 
| e , Sec. 238 as amended—Conviction for abetment 
without separate charge ; see Charge ... : 7 bai 216 
me a eeta, Sec, 238 Penal code, Sec. 366, age under 
charge of abduction composed of various particulars—Combination of some 
constituting minor offence—Minor offence contained in charge under 
Sec. 147 Indian Penal code ; see Misdirection 239 
EEEE -——, Sec. 242, non-compliance with Omission” to 
state to the accused the particulars of the offence with which he is charged 
Summons case ; see Illegality ais Ss os 575 
PEATA —_— , Sec. 242, Procedure in trial of summons cases ; 
see Illegality .. “i oi ies ssi ak 575 
ee rn , Sec. 276, non-observance of provisions of, effect 
of ; see Jury Trial sive te sds ai ass S41 
mnanaa —— , Sec. 307, reference under—Unanimous verdict of 
jury—-Suspicious circumstances as to story put forward on behalf of prose- 
cution, not being acceptable ; see Jury trial 233 
——— ——--——, Secs. 497, 498 High court, if can de aten 
der to be released on bail ; see Detention na 134 
a —~ m, Secs. 497, jo8---Offender, if -to be - PEE on 
bail—-Improper exercise of power; see Detention ... ae oe 134 
a -ea aaa ne , Sec. 312 —Evidence not recorded upon notice to 
gurety—Forfeiture of bail bond ; see Surety 170 
ene anne , Sec. 512 Magistrate duty of ; see Surety 170 
, Sec. 562 Penal code, Sec. 304 read with sec- 
tion 149, charge under—Youth and relation ; see Act ia see 208 
Criminal Tribes Act, registration, previous of the accused under—Proceed- 
ing under section rro of the Code of Criminal Procedure—Necessary! 
elements for binding down the accused ; see Security a 314 
en eet , Sec..4, effect of Evidence of general repute 
Criminal Procedure Code, Sec, 110 ; see Security ve 314 


VoL, XLIV,] INDEX OF CASES, 4a 


” 


Customs, commercial, in Bombay—Cutcha Adatia and Teji Mondi—Wager- 


ing transactions ; see Contract "3 ‘we ais sae 
Cutcha Adatia and Teji Mondi—Commercial customs in Bombay—Wagering 
transactions ; see Contract... sa sas 2 cgi 
Damages--Breach of contract in not taking delivery of goods; see 
Contract... i sa bes ses 
Debt, discharge of, evidence proving—Admissibility in evidence—Terms of 
instrument in writing ; see Eviction ... wei s a 


, if kept alive against the purchaser of equity of AEE O T ER 
of principal and -interest by mortgagor judgment-debtor after decree— 
Limitation Act, sections 20, 21 ; see Limitation ... ne 

, proving of — i j s 








Provincial Insolvency Act Sec. 33 Cl. (3)—‘Any creditor,’ meaning of—~ 


Subseqnent proof ofother debts by a scheduled creditor—Non-service 
of notice upon the heir of a deceased creditor-—-Appeal, competency 
of. 

It is open to a creditor who has once proved a debt and has got his name 
entered in the schedule to prove any other debt. 

The words ‘any creditor’ in section 33 Cl. (3) of the Provincial Insolvency 
Act, are sufficiently wide to include a person who has already proved one 
or more debts but wishes to prove a further debt which for some reason 
or other he has omitted. 


Obiter: Non-service of notice upon the heir of a deceased scheduled 


creditor would not by itself render the proceeding before the appellate ` 


Court incompetent. Gokul Chandra Roy v. Radha Gov 


Shaha wn wee re “ one ia 
Debutter property—Family idol—Consensus of Aai family, if can make 
secular ; see Endowment ... isi ue eo A 
——--—— property or charge in favour of Deb Sheba ; see Endowment se 
Decision, binding effect of—-Construction of deeds—Adjusting rights of par- 
ties ; see Resjudicata ne ‘as 


Decree, execution of—Appeal from part of the decree—Time, when runs— 
Limitation Act, Sch. I Act. 182(2) ; see Limitation ... sei ee 


, execution of—Certification of payment—~Step-in-aid of execution——Part 
payments not certified to the Court—Limitation—Indian Limitation Act 
(IX of 1908), Sch. I Art. 182, Cl. (5). 

~ A obtained decree against B on the 15th July, 1916. Payments were made 
towards the satisfaction of the decree onthe 2gth November 1916, 3rd 
October 1917 and 22nd December 1918, which were certified to the Court. 
Further payments were made on the 17th April 1919, and 13th April 1922 
which were not certified to the Court. On the roth July 1922 <A applied 
for execution of the decree and for certifying payments made on the 13th 
April 1922 : ) l l 

Held, that the application of the roth- July, 1922 was barred ; that as the 
payment of the 17th April ytg was not certified to the Court withth 3 





._ 
i 


years of the date of payment and the payment of the 13th April 1922 was . 
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Decree, (Conid.) 


not made within 3 years of the date of last certified payment, the applica- 
tion was barred by limitation. 

Per Cuming: F: (Dubitante). Whether certification of payment by a 
judgment-debtor, is an application to the Court to take some -step in aid 
of execution ? Itis merely a statement to the Court that something had 
been done and not an application to the Court to do something. 


Per B.B. Ghose F: The application made by the decree-holder on the roth 
July, 1922 for certifying the payment made on the 13th April 1922 would 
not save limitation, Rebati Mohan Das v. Munshi Alauddin 
Ahammed Chowdhury... A R ii es 

, if a new one.—Addition of few words to decree to make it clear ; see 


Limitation ... sa Si see nts ae 
——~—, if can be amended or set aside by an indirect attack—Decree in accor- 





dance with judgment ; see Decree in Ms is 
—Amendment—Arithmetical error in TE E EE Pudare 
—Pleader commissioner, if can act for a party. 





Evidence should not be taken as regards the question as to the matter on 
which a Court of law based its judgment in order to consider whether 
there is any arithmetical or clerical error in the judgment, apart from 
what is cOntained in the judgment itself. 


A mistake inthe judgment, can only be amended by way of review or 
appeal. 


Where the decree as originally drawn up was quite in accordance with 
the judgment and there was nothing wrong in it, it cannot be amended 
or set aside by an indirect attack, unless the judgment be amended or 
set aside. 

A pleader who was appointed commissioner for the defendant in a suit for 
partition, should not act as a pleader for that party in a matter relating 
to amendment of decree passed in that suit. Syed Mahomed 
Malika v. Chowdhury Mahomed ismail Khan 


—Order “Appeal being time barred is not admitted” ; see Appeal 





Dedication, if valid—Settlor in debt at the time of making dedication ; see . 


Suit, maintainability of ... ši me es st 
of property—Settlor, ifcan revoke; see Suit, maintainability 








of e a ave soe ce du’ a 
to idol, if absolute—Trifling sums to be taken, at every three 
years by shebaits, members of the family—Shebaits, right of residence ; 
see Endowment “9% 
Dedicator, rights of, after dedication ; see Radovani 


Deed of endowment, if and when can be inspected ; see Suit,, maintainability 
of oan ae ang ace 166 aaa ear 


Deposit under ae 170, Bengal Tenancy Act, withdrawal of, by landlord 
—Deposit by auction-purchaser of non-transferable occupancy raiyat’s 
holding—Landlord’s objection: disallowed po eenaeee if ‘acquires any 
right ; ste“Occupancy holding = he ae og ee 


/ 
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E : 

Deputy Commissioner of Police in Presidency Town, as Justice of Peace, 
if to place an offender forthwith before a Presidency Magistrate ; see 
Detention 








in Presidency Town, power of, to order 
detention in Police Custody; see Detention 

Detention—Police custody—Caleutta Police Act (IV B. C. of 1866 i), Sees. 7; 
76—Time, when to be produced before Magistrate—Criminal Procedure 
Code (Act V of 1898), Secs. 61, 491, 498—High Court’s power to release 
on bail, 

Section 61 of the Code of Criminal Procedure does not apply to the Cal- 
cutta Police. , 

It is not the ‘duty of the Deputy Commissioner of Police, as a Justice 
of the Peace, to place an offender forthwith before a Presidency Magis- 
trate. He is entitled to take such steps as may be necessary to complete 
an investigation before placing the matter before the Magistrate. 

It is proper that if the officer does not see’ his way to release the offender 
on bail, he should produce him before a Magistrate with as little delay 
as possible so that the Magistrate may determine whether in the circum- 
stances of the case, the offender is to be enlarged on bail. An improper 
exercise of such power may be corrected by the High Court under suit- 
able provisions of the law, such as section 491, Code of Criminal Proce- 
dure. 

The High Court, in the absence of any order by any Court, has no power 
to direct the offender to be released on bail either under section 497 or 
section 498 of the Code of Criminal _ ii Srilal paa J. 
The Emperor 

Police EE IT Police Act Iy B. C, of 1866), Secs. 7, 
9, 76— Until he can be brought before a Magistrate’—Reasonable time— 
Right to be taken out of police custody—Rules -and Circular Orders-— 
Remand to police: custody. 

A Deputy Commissioner of Police, by virtue of his powers as a Justice of the 
Peace or otherwise, cannot under section 76 of the Calcutta Police Act, 
lawfully order the detention in police custody of a person arrested 





-= Es 


without warrant, for any longer time thanis necessary to enable such 
person to be brought before a Presidency Magistrate. 


A Deputy Commissioner of Police cannot under section 76 of the Calcutta 
Police Act, lawfully order that the detention of any such person as afore- 
said at a police station or in police custody shall continue until the police 
investigation shall have been (a):further advanced, or (b) completed, 
notwithstanding that the time within which such person might have been 
brought before a Presidency Magistrate has elapsed. l ° 


The words ‘until he can be brought before a Magistrate’ in section 76 of 
the Calcutta Police Act mean within such time, as under all the circum- 
stances of the case is ‘reasonable. 

The person arrested it not to be detained under section 76 of the Calcufta 
Police Act, at any place other than the station. house, but he can *be 
detained only so long as he cannot be produced before a Magistrate. 


134, 138 


~ 


134, 138 


134 
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‘Detention, ( Contd.). 


, The person arrested has a right to be produced before a Magistrate without 
any unnecessary delay, that is, as soon as it can reasonably be done. 


The right to be taken out of police custody by being brought before a 
Magistrate is a right given in the interest of the accused. 


Per Mukerji, F: The right to detain a person in custody, being one in 
curtailment of the liberty of the subject, has its origin in some statute or 
some provision having the force of a statute. 


Pery Curiam: Rules and circular orders framed under section g of the 
Caicutta Police Act do not empower the Commissioner to make rules for 
detaining a person arrested without warrant fora longer period than is 
necessary for producing him before a Magistrate. 


Per Mukerji, F: They relate mostly to police investigation and, in so far 
as they purport to methods for carrying them on, were issued for the 
purpose of ‘‘rendering the police efficient in the discharge of all its 
duties’? within the meaning of section 9 of the Calcutta Police Act. 


Per Curiam: There is no provision in the Calcutta Police Act for remand 
by the Magistrate to police custody for the purposes of investigation. 


Per Mukerji, F: Under section 76 of the Calcutta Police Act, the person 
arrested may be detained by the police—in cases where he is not enlarged 
by the police on his recognizance-—only until it is possible for them to 
produce him before a Magistrate, subject to all just allowances. 
Muhammad Suleman v. The Emperor sve a 


—— in police custody—Deputy Commissioner of Police in Presidency 
Town, power of ; see Detention ae as 


— 





Discharge, application for—Insolvency proceedings in both Courts—Adjudi- 
cation ; see Insolvency ` 


** bhe LEE ser ee 


———— of debt, evidence proving—~Admissibility in evidence—-Terms of 
instrument in writing ; 3 see Eviction „a ia ii 
Discretion, nature of ; see Process, issue of T ei 


Dis possession—Hogla, cutting of Hogla, not exclusive property of any one ; 
see Possession... cos un ive 
Divorce—Discretion— Wilful neglect—Husband inducing wife's S aii 
The fact that the husband caused or conduced to the wife’s- adultery by his 
own wilful neglect or misconduct may be taken into consideration in exer- 
cising the discretion under the proviso to section 14 of the Divorce Act 


whether a divorce should be granted against him or not. 


The husband deserted the petitioner for about 4 years. She went to live 
with her brother until his death ; after that, with her mother until she 


died. ` Then she was absolutely destitute. On a ‘petition by wife for ` 


dissolution of marriage on the ground of desertion and non-support : 
Held, that though she had given birth to a child about a year ago, the 
Court in the exercise of its discretion had granted her ‘prayer for disso- 


lution ðf marriage. .Mrs, Mary Reberio v. Mr. Vincent 
Sherlook - iis des aa toe o 


ches * dan bene 
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* 
Divorce Act, Sec. 14, proviso—Husband causing or conducing to wife’s adule 
tery by his own wilful neglect or misconduct, if to be considered in exer- 
cising discretion ; see Divorce a ses s kan 


Document, a'copy—Party not‘négligent in producing the documént—Docu- 
ment, if can be accepted ; see Rent, fixity of m ‘ee in 





—_——-—., construction of, when a’ question of law ; see Assessment ' 
creating tenancy in respect of 275 bighas of land—-Document con- 
taining some clauses more consistent with creation of a raiyati interest ; 





See ‘Fenure at ane aan te t: 33 


Documents, filed long after, if and when can be taken in evidence ; see 
Rent, fixity :of... ae ii oe dee ve 
notinter party, if admissible in evidence—Statement in boun- 
dary description—Evidence Act, Sec. 32 ; see Tenancy tie ee 
Document, reception of, not entered in list of documents filed by the parties 


Discretion, how to be exercised ; see Rent, fixity of oF oe 








Ejectment—Letiing out for homestead purpose~—Tenant afterwards becom- 
ing raiyat of the village under another landlord—Bengal Tenancy Act 
(VIH of 1885), Sec. 182—Pre-existing contract. l 


Whether section 182 of the Bengal Tenancy Act applies toa particular set 
of facts, it is to be seen whether the tenant is a raiyat and whether he 
holds his homestead otherwise than asa part of his holding asa raiyat. 


The rights derived from a contract by the landlord have been abrogated 

. with regard to the homestead land of a raiyat without any exception as to 

pre-existing contract, under the provisions of section 182 of the Bengal 
Tenancy Act. 


A’s predecessor was granted a lease of a piece of land as a homestead in 
about 1850; A and his predecessor were in possession from that time. 
In 1916, A took a certain piece of agricultural land_in the same village 
from some other landlord which he had been holding as a raiyat. On a 
suit for ejectment from the homestead land : 


Held, that the incidents of the tenancy with regard to the homestead land 
were governed by section 182 of the Bengal Tenancy Act. Sukh Lai 
Shaha v. Prasanna Kumar Shaha T sa see 

-, partial, if and when allowed ; see Ejectment pa 





abe 


ED = 





Under-vatyat—Homestead land—Bengal Tenancy Act (VII of 
1885), Secs. 49, 182-——Partial ejectment, if allowed—Possession of share. 

When a particular tenancy falls within the provisions of section 49 of the 
Bengal Tenancy Act, section 182 cannot be invoked in determining the 
status of the tenant. 


Where an under-raiyat holds a homestead along with other lands as part of 
his under-raiyati tenancy and, if the landlord is entitled to eject him from 
the lands held by him by service of notice, there is nothing under’the law 
which prevents him from ejecting him from the whole of the’ demiged 
premises and section 182 of the Bengal Tenancy Act dees not apply.‘ 


, construction of, what includes ; see Assessment a ‘ns 


587 


385 


302 
311 
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Ejectment, (Contd, )i 


Partial ejectment can be allowed only under special circumstances, and can- 
not be decreed as a rule. Strong case must be made out for the purpose 
of holding that the landlord can eject a tenant from only a part of the 
tenancy. 

On termination ofan under-raiyati lease, the raiyat is entitled to the 
possession of the share of the holding let out to him. Chandra Mohan 
Banikya v. Srimati Meherian Banu i i sis 

Blection—Election of Municipal Commissioner—Right to vote and stand as a 
candidate—Bengal Municipal Act (LI B. C. of 1884) Secs. 15, 57 and 
Sec. 15 Provsio—Register of voters—Bengal Municipal Election Rules 
(1896) Rules 2, II, 12, 13, 29, 23—Sutt for a declaratory decree—Specific 
Relief Act (1 of 1877), Sections 42, 45—-Yurisdiction of Civil Court. 

A candidate for election asa Municipal Commissioner under the Bengal 
Municipal Act who is qualified to vote, that is to say, possesses -the requi- 
site qualification of a voter, but whose name is notin the register of 
voters is not qualified to be elected a commissioner. 


Under section 42 of the Specific Relief Act the Courts may make a decla- 


ration that the plaintiff is entitled to a legal character or to aright asto | 


some property, and the other declarations that may be incidentally made 
are merely ancillary to the declaratious sanctioned by the section which 
limits it to Specific legal character or right to property. 


The plaintiff was a candidate for election as a Municipal Commissioner of 
the Asansol Municipality. The largest number of votes was secuied by 
the pro forma defendant No. 2, next inorder wasthe defendant No. 1, 
then the plaintiff and last in order was another person. There were two 
vacancies and the pro forma defendant No. z and the defendant No. 1 
were declared duly elected. The name of- defendant No. 1 was not in the 
voter’s list. The plaintiff sued for a declaration (I) that the election of 
defendant No. 1 was illegal and void and (II) that he was a duly elected 
Municipal Commissioner : 


Held, that the plaintiff was entitled to the declaration that the election of 
the defendant No. 1 was void but.not that he wasaduly elected Muni- 
cipal Commissioner. Nishikanta Chowdhury v. Gopeswar Chatter- 
jee... > MOE er a ue E se 

— of Municipal Commissioner—Right to vote and stand as a candi- 

date—Bengal Municipal Act, Secs. 15, 15 Proviso, 57 ; see Election 

Enactment as part of one section or made in another section—Statute, con- 

struction of ; see Jurisdiction si se as er 

Endowment—family Idqdol—Property dedicated, if absolute Debottar, or 

merely a charge—Remuneration to shebait—Right of shebait to reside in 
Thukurbare—Debuiter, if can be converted into secular—Consensus of 
opinion—Suit for partition—Ekrar—Opinion of executors —Shebait, 
right of. è i 

The question whether an absolute Debuttar property is created or there is 
merely. a tharge in favour Of the Deb Sheba depends upon the terms of the 
deed and the circumstances of each case. 
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Endowment, (Conid.). 


The mere fact that a Hindu in settling property upon an Idol, directs that 
half the surplus income in certain property, which i is of the most trifling 
kind, is to be taken after the expiry of every three years by the Shebazts, 
who are members of the family, and that the Shebait will have the right 
to reside in the house dedicated to the Idol, doesnot invalidate the 
endowment and the dedication is an absolute one. 


The proposition that in the case of a family Idol, the consensus of the whole 
family might give the estate another direction cannot be said to be 
settled. . 

In considering the question whether in the case of a family Idol, the con- 
sensus Of the whole family “‘gives the estate another direction’’, the rights 


of the deity in whom the properties have absolutely vested, and the fact 


that a Hindu who endows a family deity does so for his descendants to 
worship from generation to generation, have to be taken into account. 


Even if the consensus of the whole family can convert an absolute Debutter 
property into secular property, such consensus must be of all the mem- 
bers, male and female, who are interested in the.worship of the deity. 


In order to decide which properties are liable to partition, the Court has to 
decide whether some of the properties which are claimed as Debutter are 
really absolute Debutter or not. 


A statement in the Ekrar executed by the settlor after settling some of the 
properties to the Idol, that the Shebait is to take the advice of the execu- 
tors and certain other persons, does not take away the right of the Shebait 
as such. i 

Per Page, F: After dedication, the dedicator possesses only such rights in 
relation to those properties as are expressly given to him under the Arpan- 


nama. As founder he is fuuctus oficio, and the only rights which he _ 
retains for himself under the Arpannama are those that appertain to the 


office of Shebait. Chandi Charan Das v. Dulal Paik 
————, deed of, if and when can be epee ; see Suit, maintain- 


ability of a ; g ii xi 
— —, if kalenie in which property dedicated is held and 








enjoyed ; see Suit, maintainability of... iii see 
English Bankruptcy Act, provisions of, if applicable in British India ; see 


Jurisdiction... as ads ose ies si 
Enhancement of rent—-Tenure held from the time of Permanent Settlement ; 
see Rent fixity of ee ‘ie 


Enhancibility of rent: of tenure — Inference=-No direct evidence as of Gay : 


` terms; see Rent, fixity of a seg 
Entry, unlawful—Ouster of people: with no title—Absence ot “physical vio- 
lence ; see Possession re ave ae sie T 
' Estate for life or Hindu widow’s estate ; see Will x. T Rte 


Estate—restoration of-—Court of Wards—Common manager—Bengal Tenancy 


Act (VII of 1885) Secs. 93: 9 ORRE no longer ART 
consideration Jor. 


479 
522 
522 
350 
385 
385 
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Estate, (Lonid.). 

When the question arises for restoration of the estate under section 99 of 
the Bengal Tenancy Act and the allegation of the co-sharers is that the 
dispute is no longer existing, the Judge has to consider whether it was 
really and effectively settled in such a way that the management will be 
conducted by the co-owners moat inconvenience to the public or injury 
to private rights. 


If it be assumed that injury to private rights includes invasion of the rights 
of the tenants and not merely injury to the private rights of the co-owners 
as also that the injury apprehended by the tenants viz., oppression if the 
estate is released, comes within that category, and the apprehension of a 
breach of the peace is well-founded, they would not be sufficient for the 
purposes of section 93 if there isno dispute between co-owners to, which 
such injury or apprehension is attributable and hence the order of the 
District Judge refusing petition by co-owners for restoration of the estate 
on the ground that the tenants were afraid that they would be oppressed 
if the estate was released to the proprietors and that at least the release 
would probably lead to endless friction and to the danger of a breach of 
the peace, was one without jurisdiction and was based upon matters 
wholly extraneous and irrelevant. Abdul Azahar Chaudhury v. The 
Collector of Backerganj a xe ie ose 
Estoppel—Value of subject matter in appeal to Privy Council—Suit for eject- 
ment—Suit valued less than Rs. 5000—Appeal and Second Appeal ; see 
Leave to appeal to Privy Council vee rii a see 
Eviction—Title paramouni—Actual physical ouster—Evidence Act (I of 
1872), Sec. 92~-Oral evidence—Discharge of debt—Varying or adding 
to terms.- 

Actual physical ouster by a title iamo is not necessary to prove evic- 
tion ; there must be clear proof of title of the person claiming paramount 
title and consequently proof of absence of title of the lessor. 

Evidence of facts and agreement going to contradict, vary or add to the 
terms of an instrument in writing is inadmissible. But the evidence prov- 
ing a discharge of the debt, not being varying or adding to the terms, is 
not excluded by section 92 of the Evidence Act- Ram Ranjan Roy v. 








Jayanti Lal Patra sae ase m es ve 
, meaning of ; see Rent, suspension of ui ise as 
, proof of—-Actual physical ouster by title paramount ; see Evic- 
tion sis nie sie ies ose or 
, proof of ; see Eviction ids des s aes 





Evidence, documentary—Boundaries of disputed land stated in documents of 

strangers—Evidence Act, Secs. 11, 13, 32, 1573 see Admissibility i 
— of general “repute, how to be acted upon—Person prosecuted 
against under section 110-Criminal Procedure Code, being a member of a 





criminal tribe ; see Security “ne se See ‘ye 
on commission, admissibility of —Cesssation of the cause for iaig 
evidence on commission at the time of hearing—Witness living within the 





jurisdiction’ of the Court at the time of hearing—Application for his exa- | 
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Evidtnce, (Coxid.) 


Q 
mination in Court, rejection of—Consent of opposite party—Court’s 


discretion—Civil Procedure Code, O. 26 R. 8(a) and (b) ; see Evidence 
on commission ... i she sax ais das 





——on commission—Cessation of the cause for taking evidence on com- 


mission at the time of hearing— Witness living within the jurisdiction ~ 


of the Court at the time of hearing—Application for his examination in 
Court, rejection of—Admissibility of the evidence on commtission— ` 
Consent of the opposite party—Court’s discretion——Civil Procedure Code 
(Act V of 1908) Order 26 R. 8(a) & (b). 


Evidence taken on commission shall not be read as evidence in the suit with- 
out the consent of the party against whom the same is offered, unless the 
party shows that he was beyond the jurisdiction of the Court at the time 
when the evidence was going to be read in Court. Under Cl. {b} of O. 26 
R. 8 of the Code of Civil Procedure, the Court may dispense with proof of 
any of the circumstances mentioned in clause (a) and allow the evidence 
taken on commission being read as evidence in the suit notwithstanding 


proof that the cause for taking such evidence by commission had ceased at ~ 


the time of reading the same. The Court has the discretion and the exer- 
cise of that discretion must appear from the record. 


In a suit brought at Chittagong, the plaintiff applied for his examination 
on commission at Rangoon. Tt was granted and he was examined on 
interrogatories and cross-interrogatories. When the suit became ready 
for hearing the defendant applied for examination of the plaintiff in Court 
and summons was issued and served on the plaintiff at his ordinary place 
of residence in the District of Chittagong but he refused to accept the 
summons. Subsequently a number of applications were put in by the defen- 

` dant. Under Court’s order the costs of the plaintiff’s travelling deposit- 
ed. But the plaintiff did not appear and his evidence taken on commis- 
sion was admitted in evidence although there was no consent of the defen- 
dant tothe same. At the time of hearing the plaintiff was at his ordinary 
place of residence in Chittagong : 


Held, that the evidence taken on commission cannot be read as evidence in 
the case against the defendant under the provisions of Order 26 R. 8(a). 


Mahim Chandra Guha v. Naba Chandra Chowdhury 


taken on commission, when to be read as evidence in the suit ; see 
Evidence on commission 


Evidence Act, Sec. 8.—Res gestae—First information, how proved; see 


~ Misdirection uz K Ss ue ? 
, Secs. 17, 18—Admission—Statements by accused; see 

Misdirection zee a? r3¢ ate Le z ose 
emma os « »- Sec. 27—-Criminal Procedure Code, Sec. 162—Generalia 





Specialibus derogant, statement of accused person to a Police ; see 
Misdirection 





, Sec. 27—-Statement made by accused to a Police Officer— 


Criminal Procedure Cade, Sec. 162 y see Misdirection oO ee 
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Evidence Act, Sec. 32(1), 157—First information, how proved; see ? 
Misdirection ... ae ae a, ee me 253 
; Sec. 92-~Evidence of facts and agreement going to contradict 
vary or add to the terms of an instrument in writing ; if admissible ; see 
Eviction sis a ies oe ses 449 
, Sec. 92-~Evidence proving discharge of debt, if admissible in 
denen Tes of instrument in writing ; see Eviction a 449 
, Sec. g2——-Oral evidence to prove satisfaction of mortgage by 
part E and remission of balance ; see Admissibility ves 269 
s , Sec. 114~Entry in record of right—Probative value—Pre- 
sumption of existence of certain facts ; see Possession Ha sis 265 
» Sec. 114-~Presumption of existence of certain facts ; see 
Possession oe ss ee ae ug isi 265 
, Secs. 145, 155, 157—Statements made by third parties to the 
Police in the course of investigation, how used ; see Misdirection 253 
, Secs. 145, 155—To impeach informant’s credit—-To contra- 
dict informant—-Proving first information report ; see Misdirection 253 
-, Sec. 154~~Counter information against complainant or his 
party by, a aerate of accused’s party—Criminal Procedure Code Sec. 
162 ; see Misdirection see ‘vi ise 253 
omnes ——————, Sec, 154.—~Police, when can treat statements as information ; 
see Misdirection sigs wai s si 253 
so ——, Sec. 157 - -Coechideation= Statens made by third parties 
to the Police i in the course of investigation ; see Misdirection... 253 
Execution of rent decree against some of the tenants, effect of ; see Execu- 
tion sale TEN i ve ves 167 
Execution—purchaser’s right ‘asain tenant and landlord ; 3 see er 
holding ie si z 127 
Execution sale—Attachment before en effect of—Sale in execution 
of decree of another decree-holder—Sale set aside and not confirmed. 
A certain property was attached before judgment at the instance of A. He 
afterwards obtained a decree. B. attached the property in execution of 
his decree and put it up to sale, which was eventually set aside : 
Held, that the attachment obtained by A prior to judgment remained opera- 
tive until the sale in execution of B’s decree took place and when that 
sale was not confirmed the said attachment was again revived and it was 
not necessary to re-attach the property over again. The sale of such 
property by A without fresh attachment was valid. Firm named 
Chaitanya Krishna Mandal v. Jagat Chandra Banikya ‘ae AE 


Rent decree—Subseguent death of a judgment-debtor—Execu- 
tion against surviving jndgment-debtors only—~Sale, validity of—Sale, 
partial setting aside of-—Application for setting aside the entire sale by 
the heirs of the deceased judgment-debtor, if maintainable—Second 
appeal—Civil Procedure Code (Act V of 1908) S. 47 O. XXI. R go. 

A sale can be partially set-aside. 

A rent decree under the Bengal Tenancy Act is binding on the holding and 
a charge upon it, but the execytion of decree must be levied on the holding: 
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Execiition sale, (Contd.). 


and the holding is represented by the entire body of tenants. Execution 
against some of the tenants is limited to their right, title and interest and 
does not affect the holding. 

Arent decree was obtained against several tenants. One of them died 
subsequently. A sale washeld in execution of the said decree without 
substituting the heirs of the deceased judgment-debtor ; 

Held, that the sale was valid to the extent of the shares of the surviving 
judgment-debtors and the interest of the deceased judgment-debtor was 
not affected thereby ; 

Held, also, that an application for setting aside the entire sale- under 
O. XXI rule go Civil Procedure Code was not maintainable at the ins- 
tance of the heirs of the deceased judgment-debtor. 


Held further, that although in this case the application was made by the 
heirs of the deceased judgment-debtor for setting aside the sale under 
order 21 rule go, the question involved being one under section 47 Civil 
Procedure Code, a second appeal lay tothe High Court. Rampada 
Nag Madak v. Kanai Rai on 

Explanation to section, and proviso ; see Security... ae es 
to section, object of ; see Security 5 
Fee simple estate—Hindu Law—Splitting up and creation of frechold 





estate for life ; see Limitation re és ae. d i 
First information, how proved—Corroboratiun—Evidence Act. Sec. 8, 324, 

157 ; see Misdirection oe X i zs ae 
information report against POE E Procedure Code, Sec. 162 
Statement ; see Misdirection 








information report, if a neite C aca Procedure Code, Sec. 162; 
see Misdirection j a ie ae ‘ies 
Fisheries, income from, ee to income tax, without objection, if makes 
tax legal ; see Assessment... sai sa ves 
Forfeiture of bail bond—Criminal Procedure Code, Sec. eig=evidenee not 
recorded upon notice to surety ; see Surety a ixi 
Fraud, allegation of, against auction-purchaser, if neca Apiai 
under O. 21 R. 90 of the Code of Civil Procedure—Limitation Act, Sec. 
18 ; see. Limitation sts si tes 
Generalia Specialibus non devorant Siateiient of accused person to 
Police—Evidence Act, Sec. 27 ; see Misdirection... ve a 
Gift—Mahomedan Law—Essentials—Deed, if requires registration—Trans- 
Ser of Property Act (IV of 1882), Sec. 123—Registration Act (XVII of 
1908), Secs. 17, 49—~‘Instrument of gift of immovable property’. 
Section 123 of the Transfer of Property Act is not appieahia to Maho- 
medans. 
The essentials ofa gift under the Mahomedan Law are declaration of 
heba by the donor, an acceptance, express or implied, of the gift by the 
donee, and delivery of possession of the property, the subject matter of the 
gift, according to its nature. A simple gift can only be made by'going 
through the above formalities and no written instrumentis requirêd. Ig 
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fact, no writing is necessary to validate a gift; andifa gift is made by a 
written instrument without delivery of possession, it is invalid in law. 

A deed of gift of immovable property executed by a Mahomedan is not the 
instrument effecting, creating or making the gift but a mere piece of 
evidence. It is not a document of title. It does not require registration. 

“Instrument of gift of immovable property’ in section 17 of the Registration 
Act, is an instrument or deed which creates, makes or completes the gift 
thereby transfering the ownership of the property from the executant to 
the person in whose favour it is executed. 


If-the deed of gift of immovable property executed by a Mahomedan 
requires registration under section 17 of the Registration Act, it cannot, if 
unregistered, be used as evidence under section 49 of the Registration Act 
touching that property. Nasib Ali v. Munshi Wazid Ali... 

Goods, description of, in Hindi, differing from English description—Clause in 
contract ; see Contract zi j 

Government of india Act, Sec. E T E of trial Cai to jeke 
award, attacked ; see Arbitration ie 

Grant of probate, application for annulment of—Will pcre ae if to be 
taken into consideration ; see Will re “a ot aes 

Guardian—Guerdian and Wards Act (VHI of 1890), Sa. 19, 39—General 
Rules and Circulars, R.':43—Uncontested proceeding— Proaf—Father of 
the minor, if proper guardian—Application to revise ex-parte order— 
Allegations against guardian—Rentedy. 

In contested proceedings under the Guardian and Wards Act any particular 
fact or facts may be proved or evidence upon any application may be 
given by affidavit. 

Where the father of the minor is living and is not incompetent to be guar- 
dian óf the person of the minor, no other person shall be appointed the 
guardian of the person of such minor. Section 1g of the Guardian and 
Wards Act does not restrict the right of the father, though he is the 
natural guardian under the personal law of the minor to apply to be 
appointed guardian under the Act. Such appointment may confer on him 
higher rights than what he possesses as the natural guardian and in deal- 
ing with the outer world the certificate granted by the Judge confers a 
greater importance on his power than what he possesses as the natural 
guardian. i 

When an objector makes an application to revise a previous ex parte order 
appointing one guardian, making certain allegations against the latter : 

Held, that the proper remedy in such a case was under section 39 of Rthe 
Act. Srimati Kamini Mayi Debi v. Bhusan Chandra Ghose 

Guardians and Wards Act, proceedings, contested, under—Facts in appli- 
cation, how proved ; see Guardian ‘vs j 
Guardian and Wards Act, Sec. 19—Father, if can apply for guardianship ; ; 


see Guardian ai ns ce 
Guardian of the person of sdikoe Pathos Kinsei other person, if compe- 
tenteto be guardian ; see Guardian... = She ae 
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Gtili, smoking of—Admixture for smoking, opium diluted in water ; see 
Offence a2 dis = a ‘ne vies 


High Court, if and when can alter conviction under section 72(I) of the Pro- 
vincial Insolvency Act--Conviction under section 102 of the Presidency 
Towns Insolvency Act, unsustainable ; see Jurisdiction pa 

, if can direct offender to be released on bail—Criminal Procedure 





Code, Secs. 497, 498 ; sce Detention~... vie re Si 
, if can disturb the order—Magistrate following the procedure 
laid down in the Criminal Procedure Code—Exercise of judicial discre- 








tion ; see Process, issue of... se ike wi 

, when can interfere with conviction by judge on acceptance of 
verdict of the jury ; see Jury trial 

Hindu Law—Concubine (‘Avaruddha Stri” Right to maintenance oe 
deceased paramour's estate—Concubine and harlot, distinction between. 








Under Hindu Law, a woman who has lived consistently with, though not in 
the same house as her paramour until his death, as his permanent concu- 
bine (‘‘avarudha stri,) and observed fidelity to him, is, upon his death, 
entitled to maintenance out of his estate. Slavery being no longer exis- 
tent in India, and the concubine no longer being a slave of the household 
as in ancient times, her common residence with the paramour and the rest 
of his family is no longer essential for ensuring her right to such main- 
tenance, so long as the concubinage is permanent, and her sexual fidelity 
to him be preserved. 


The persons denoted by ‘concubine’ had, and have still where it remains 
applicable, a recognised status below that of wife and above that of harlot. 
The distinction of the concubine from harlot is due to a modified chastity, 
in that she is affected to one man only although in an irregular union 
merely. Bai Nagubai Manglorkar v. Bai Monghibai 

Erection by shebait of temple of annexes thereto—Funds jis 

cured by loans—Loans discharged by borrowingon mortgage at lower 

interest—Validity of mortgage—Legal necessity. 





The Shebait of a temple, in order to raise funds for the erection, as annexes 
to it, of a lodging house for rich disciples and a dining hall for Sadhus, 
borrowed from 1891 onwards from money lenders various sums amounting 
to Rs. 9,337, repayable with interest at the rate of 2 percent, per men- 
sem. Subsequently, in order to pay off this debt, which, with accumula- 
ted interest, amounted in 1906 to Rs. 25,000, he raised the amount by 
mortgage of certain Debottar properties, interest being stipulated at the 
rate of : percent. per mensem only. When this mortgage-debt was not 
repaid, the mortgagee instituted an action, claiming both personal and 
mortgage-decree against the Shebait. The latter filed his written state- 
ment (which he did not, however, attend the trial to support) conteading 
that the mortgage was invalid by reason of the absence of legal necessity 
for borrowing, for the eraction of the annexes : 


Held, reversing the judgment of the High Court that even admitting that 
the original loan was not contracted from legal necessity (whiclf was got 
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demonstrated ), the endeavour to discharge it and reduce the interest by 
means of a mortgage on less onerous terms was sufficient indication of 
existing legal necessity to validate the mortgage. Niladri Sahu v. 
Mahantan Mahant Chaturbhuj Das M ies a 404 
~——Foint family—Ancestral debts—Liability of great-grandson 





therefor. 


Under the Mitakshara school of Hindu Law, the great-grandson, in-a joint 
. Hindu family, is liable for the debts contracted by his great-grandfather, 
and is therefore entitled to alienate the family estate for the purpose of 
discharging them. Such right and liability flow logically from the doc- 
trine that in a Hindu family governed by this sytem of law, the right to 
ancestral property extends to four generations of the family beginning 
with the father or head and his great-grandson is as much a member of 
his family as the son or grandson, and the obligations of the descendants 

are co-extensive with their rights. 


The rule laid down relative to the son’s liability extends, therefore, equally 
~ to grandsons, and great-grandsons, irrespective of whether they have 
received (as Hindu jurists and the Courts in India had hitherto held) or 
not any assets from the ancestor. Masitullah v. Lala Damodar 
Prosad ; 


eae peel 
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Joint family property—Death of ancestor—Oudh Land Reve- 
nue Act (XVH of 1876) —Mutation ofnames—Alleged adverse possession 
of eldest son— Younger son’s receipt af maintenance—Exclusion from 
property——Limitation Act (LX of 1908) Sched. J Art. 127. 


L, the head of a joint Hindu family, died in 1882, leaving him surviving 
three sons—A, who was of age, and B. and C, then minors. A there- 
upon applied under the Oudh Land Revenue Act tothe Assistant Com- 
missioner of the District for mutation of names in respect of the deceased’s 
estate in his favour as the eldest son. The Assistant Commissioner 
ordered that A be registered as Lambardar, and his two younger brothers, 
B and C, as his co-sharers. On A’s appeal from this order, the Deputy 
Commissioner set aside so much of the order as directed the registration 
of the names of B and Cas coesharers. They, B and C, however, 
remained in occupation of the estate jointly with A from their father’s 
death in 1882 until about 19131, when they separated, but received subs- 
tantial sums from him, as head of the-family, for their maintenance. 
Upon A’s death in 1916, C instituted an action claiming partition of the 
estate against A’s sons, who, however, pleaded inter alia impartibility of 
the estate by custom, and limitation onthe ground that C had been ex- 
cluded from the ‘property for more than 12 years since 1882, when the 
mutation of names as above had been effected in favour of their 
father. 


Held, that though A acquired and kept physical possession of the estate 
+ 

since 1882, he had not (nor did the aforesaid orders of the Assistant 

Commissioner and Deputy Commissioner confer upon him) possession as 


- 
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Hindu Law, (Contd.). 


legal owner of the property to the exclusion of the claims of other mem- 
bers of the family. The two Revenue Officers aforesaid had no jurisdic- 
tion to adjudicate upon the legal validity of a clalm to sole proprietary 
possession. Proceedings for mutation of names are not judi- 
cial proceedings, in which the title to, andthe proprietary rights in, 
immovable property are determined, bnt are more in the nature of fiscal 
inquiries instituted in the interest of the State for ascertaining which of 
several rival claimants to the occupation of immovable property may be 
piaced in possession of it with greater probability that the revenue will 
be duly paid ; and the facts that the younger sons continued in occupa- 
pation-of the estate, and also received maintenance tended to show that 
A’s possession was not exclusive of or adverse to his younger brothers for 
time to begin to run under the Limitation Act, Sch. I, Art. 127, in his 
favour against them. Thakur Nirman Singh v. Thakur Lal Rudra 
Partab Narain Singh se 4i as 

Splitting up of fee simple estate and creation of freehold estate 

for life ; see Limitation ss 

Hindu widow’s estate or estate for life ; see Will $3 see 
Husband inducing wife’s adultery—Wilful neglect—Discretion ; see 








Divorce a ous PA sii 
Idol, E “Coneeneis of whole family--Facts to be considered ; see 
Endowment 


~, if competent to maintain a suit—Absence of refusal by Shebait; see 
Suit, maintainability of we 7a 

iliegal—income from fisheries assessed to income tax without objection ; see 
Assessment _ ... ji ~ ‘ns 

Mlegality— Non-compliance with the provisions of oe 242, Criminal Proce- 
dure Code (Act V of 1898). 

The ommission to state to the accused the particulars of the offence with 
which he is charged is an omission to comply with the provisions of 
section 242 of the Code of Criminal Procedure being omission as to the 
mode of trial and is an illegality. 

Per Gregory, F: Th2 procedure laid down in section 242 of the Code of 
Criminal Procedure is material and inseparable part of the procedure in 
the trial of a summons case. Gopal Krishna Saha v. Mati Lal 
Singh ise Ha sa ss ss 

income tax, assessment to—Income from Jalkar—Income included in the 
assets upon. Which the Jamas of the estate were assessed and fixed at the 
time of Permanent Settlement ; see Assessment i 

Income Tax Act, Sec. 6—‘Other sources’—-Profits from fisheries, taken into 
consideration at the time of settlement of revenue ; see Assessment fit 

indian Penal Code (Act XLV of 1860), section 188—Cardinal elements— 
Criminal Procedure Code (Act V of 1898) section 144—Disobedience to 
ovder—Criminal Procedure Code (Act V of 1898) section 134 Cle2— 
Due promulgation of order—Proof of promulgation, if sufficient to convict 
the accused —~Knowledge of accused, proof of, 
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427 


636 \ THR CALCUTTA LAW JOURNAL. [Vo., XLIV, 


indian Penal Code, (Conid.). 


Section 188 of the Indian Penal Code requires that it should not merely be 


proved that there was an order which was duly promulgated but also that ` 


the accused person who is going to be convicted under the section was 
aware of it. A proof of general notification promulgating the order is not 
sufficient to establish this knowledge. 


One of the cardinal elements necessary to justify a conviction under section 
188 Indian Penal Code is that it should be established that the accused 
has knowledge of the order with the disobedience of which he is charged. 
Ram Das Singh v. Emperor wt dis re m 

inference —Enhancibility of rent of tenure—No direct evidence as to actual 


terms ; see Rent, fixity of . we ii xe 
inherent jurisdiction— Power of appellate ren ore ofa party from 
the category of the respondent to that of the appellant—Civil Procedure 
Code (Act V of 1908) order 1 rule ro, section 107. 
The High Court as a Court of appeal, has power to add parties or transfer a 
party from one category to the other under its inherent jurisdiction in the 
interest of justice. 


Applications to transfer a party from one category to the other are often 
under O. 1 R.10 read with seclion 107 Civil Procedure Code and as a 
matter of practice, granted in many cases. Surjya Kanta Jana v. 
Tarak Nath Jana ai ʻi is ‘a 

inheritance—Dayabhaga school Maternal E E E, s daugh- 
ter’s grandson—Neraer heir—Samanodaka’. 

Maternal great-great-grandfather’s daughter’s son’s son is no heir under the 
Bengal school of Hindu Law. 

To justify a dismissal of claim, a positive finding as to the existence of a 
near relation is necessary, provided that the plaintiff is com petent to 
inherit under the Bengal school of Hindu Law. 

Though every person is competent to present libation of water to every other 
the law of inheritance has given a limited signification to the term 
‘Samanodaka’. Among the ‘Samanodakas’ those alone are entitled to the 
inheritance who are also ‘Sakulyas’ or allied by the family with the 
deceased. Sambhu Chandra Dey v. Kartic Chandra Dey 

Inquiry —Criminal Procedure Code (Act V of 1898), section 147 Proviso— 
‘Institution of the inquiry’, meaning of—Three months to be calculated 
rom the date when local enquiry is directed and not when formal pro- 
ceedings are actually drawn up. 

The expression ‘institution of the inquiry’ in the proviso to sub-section 2 to 
section 147 of the Criminal Procedure Code does not mean the drawing up 
of the formal proceedings under that section. a 


Where the obstruction complained of took place on the 13th February, 1919, 
and the Magistrate passed an order on the 6th May, 1919, calling upon 
the opposite party to show cause and then directed a local enquiry and 
called for a report which was received on the roth May, 191g, on which 
date the formal proceedings were drawn up : 


wt 
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inquiry, (Contd.). 


Held, that tthe-inquiry was instituted within three -months of :the:obstruction. 
Held, further thatthe inquiry was:instituted within ‘the ‘meaning:of the pro- 


viso to section 147, Criminal Procedure Cote, at.the latest.on-the.6th May ` 
1919, on which date local inquiry was directed. Rama Nath Basu. 


Chowdhury v. Sarada Prosad Basu Chowdhury ie as 
Insolvency proceedings in both Courts—Application for disctiarge in one 
Court—“Oficial ‘Assignee, duty df ; see isolvency ... eh R 
Insanity Of acéused—Sessions trial—Hecused showing ‘Signs “of insanity after 
the commencement of trial—~Procedurte—-Criminal i Cole (Act 
V of 1898), ‘section 465. 

After the votnmencement df aSessions'tfidl one of’thie’acciised ‘R'showell 
signs of‘inganity. “His suicety-and pleaders'gave Him up‘on'the ‘evening 
of the znd day of tid]. “The’Seysions Judge asked ‘the jury‘to‘dbserve R 

- closély'in"Couit ‘and'to ‘form their own‘conélisions “as to Whether te wasa 
person ‘of utsound mind ornct. The'trial‘proceeded. ‘No‘evidence whdt- 
ever was led on that point. At the end of the trial ‘fire Jury’gave’the vèr- 
dict that R was:irét ‘of :unsound'mind : 

Held that'the procedure adopted was wrong. The Judge -ought’to ‘have 
put to`the jury as a préliniinary issue to'be “tried ‘by them as to ‘whether ‘or 
not the jury were sdtisHed ‘that R was a ‘person df tinsbund miini. This 
ought to have been dotie‘the momerit the ‘question ‘of'the ‘insanity of R was 
raised. Qn-that:point evidence'should have -been:given or required.as to 
whether :R was'a-person who ‘could-stani -his’trial and wassin-a position to 
understand -the proceedings which:were :gomg on tin Court. -Bharat 
Patra v. The King-Emperor re w sa esis 

insolvency—Proceedings in both.Courts—Adjudication—Application for diss 
charge.in:one Court—-Oficial Assignee, duty of—~Prior adjudication—- 
Presidency Towns Insolvency Act (Ill of 1909), Secs. 8, 17—“ Person 
aggrieved’ —Appeal. 

Two insolvencies had been going on in respect of the same -frm in Calcutta 
and in Bombay. Each Court appeared to have carried on the proceedings 
to some extent. “The Calcutta High “Couirt‘at' the time -when the Official 
Assignee presented ‘his report upomthe ‘insolvents’ application ‘for Wis. 
charge had apparently done a ceitain “amount of ‘adniinistration. It got 
in a list of creditors and it got in apparently certain “statements “as'to the 
assets ‘in'Calcuttazand in Rangoon, but as.regards:the :position of the Bom- 
bay business there:wasmo tinforntation as:to dts:assets.;-and, it did-not 
appeartthat any real:attempt Wasimade to administer‘anything-except ‘such 
assetsias:were not"being -administered in:Bombay. Theappellant was 2 
creditoriin’ Bombay. :He>was:acsecuredicreditor and:in the:ligt of.creditors 
which was supplied ito:the: Official ‘Assignee of-Calcutta his name-appeared. 
The appellant took no part sin:thesproceedings iim-Oalcutta ‘but-at:some 
stage to have taken some part .tendering proof inthe proceedings in 
Bombay. While that was done heas well as other creditors were given 
notice of the ,public:examination and of the application.for discharge in the 

a Calcutta proceedings. The appellant took no steps until a late stage when 
appeared before the learned Judge, asked for a stay and attempted to raise 
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Insolvency, (Contd.), 


the question whether double bankruptcy underthe same Act should bs 
allowed to be proved. The learned Judge however ordered that the dis- 
charge of the insolvents be suspended for three months : 


Held, (per Sanderson C. J.): That the order of the learned Judge in Insol- 
vency was wrong. 


That it was the duty of the Official Assignee to take steps in the first place 
to ascertain whether the property of the insolvents had vested in him or in 
the Official Assignee of the Bombay Court. 


That on the making of an order of adjudication, the property vested under 
section 17 of the Presidency Towns Insolvency Act in the Oficial Assignee 
and the p-copesty so vested could not be transferred to another Official 
Assignee under a later adjudication. The vesting depended on priority of 
adjudication, and steps should have at once been taken to annul the prior 
adjudication where it was convenient that the estate should be administer- 
ed by another jurisdiction. 


That the Official Assignee should have ascertained the material facts relat- 
ing to the adjudication in Bombay and should have taken such steps as he 
was advised and obtained the directions and orders of the Court with a 
view to prevent the confusion and difficulties, which would be caused by 
the estate being administered by competing Official Assignees, 


Per Rankin, F: That whatever the merits of the particular application, it 
was necessary inthe interest of the Court and inthe interest of public 
order to have this matter dealt with and to refuse to go on with the 
discharge. : 

That it was at least an oversight on the part of the Official Assignee to allow 
this application for discharge to be presented at the time at which it was 

` presented. That if it could not be stopped in the office, there should 
have been a strong objection on the part of the Official Assignee against 
its being heard at all. 


Per Sanderson C. F: That the appellant was “‘a person aggrieved” within 
the meaning of section.8 of the Presidency Towns Insolvency Act whether 
he had a right to appear before the Judge in Insolvency. and consequently 
he had a right of appeal. 


Per Rankin, $: Thereis noryle that a person to be entitled to appeal 
must have been a respondent below. The test whether the appellant‘is a 
“person aggrieved” for the purpose of section 8 of the Presidency Towns 
Insolvency ‘Act, is entirely independent of the question whether under the 
particular arrangement (which is represented by section 40 which is enlarg 
ed by Insolvency Rule 152) he was or was not entitled to take part in the 
proceedings before the Judge sitting in Insolvency. 


That the appellant in his capacity asa creditor taking part in the other 
insolvency had a right to come to the Calcutta Court and to say that the 
ordg madé@ by the Calcutta Court was one which shoyld not have been 
made, i 
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Where the appeal is against an order which merely affects the fund appli- 
cable for dividend in the Court of Insolvency, it is right to insist that the 
appellant should at least have tendered a proof before going to appeal 
about the distribution or the quantum of the fund. Rustomjee Dorab- 
jee v. K, D. Brothers er 

Interest, Discretion of Court ; see Mesne pects gue o aa 

Irregularity—Error in noting on the reverse of the notice the particulars of 
areas of property—Collector’s power ; seg Revenue Sale 

Issue of process, determination to—Magistrate thinking unlikely that signed: 
ings will result in a conviction ; see Process, issue of 

Qf process—Discretion of Magistrate, nature of ; see Process, issue of 

———-f process—How to be determined ; see Process, issue of ie 

Jalkars, income from—Assessment to income tax--Income included in the 
assets upon which the Jamas of the estate were assessed and fixed at the 
time of Permanent Settlement ; see Assessment 

Joinder, illegal, effect of ; see Misdirection E j . 

——— -0E distinct offences under one head—Offences under section 302 read 
with section 149 Indian Penal Code—Offences committed against three 
different persons in course of same transaction ; see Misdirection 

Joint Trial, Undischarged insolvents jointly obtaining credit to the value’ of 
more than Rs. 50; see Jurisdiction... des 

Judgment, error in—Evidence, if can be ERTA on which Court paši 
its judgment ; see Decree ... sag sis 

, mistake in, how can be amended ; see Decree - ee 

Judge, committing error of law—Onmission to place before jury some important 
evidence in favour of accused ; see Jury trial di so 

m, drawing inference, inconsistent with the case of either party ; see 
Possession 


ove 


roe 


mar 





aa ase aie 


Judicial wroweaditie-2Prcceciling for uation of names—Fiscal enquiries ; 
see Hindu Law—Join: family property... ses 
Jurisdiction—Crimina! Procedure Code (Act V of 1898) s See. rg Eady 
Enquiry by police— Magisterial enquiry, when begins. 
On the rep drt of police that a dispute likely to cause a breach of the peace 
exists, the Magistrate obtains jurisdiction to start proceedings under sec» 
' tion 147 Criminal Procedure Code. 
The enquiry contemplated in the proviso to section 147 Criminal Procedure 
Code is enquiry by the Magistrate and not enquiry by the Police. 
Institution Of enquiry into the existence of the likelihood of breach of the 
peace must precede the enquiry into the respective rights of the parties 
and Magisterlal enquiry is instituted when proceedings are . drawn up by 
the Court under section 147 Criminal Procedure Code. s 


- A petition was filed by the first party (the opposite partyin High Court) 


onthe 14th February complaining of obstruciion ofa pathway by the ` 


second party-(the petitioner in the High Court). The Magistrate on the 
‚same date passed an orde? “To Elaka Police for enquiry and report by the 


sth March, 1925.” The-report was submitted on the 26th May, 192S. * 


454 
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‘On the. 14th. July the Magistrate passed. the following: order on: the body: 
of the petition-:. Issue-notice on R. (the petitioner in the. High. Court): to 
show. cause-why:he-shouldinot. be dealt with under section: 107- Criminal, 
Procedure-Code. Fix 3rd August”. Qn-the 3rd! August the following 
order was recorded: ‘‘Jssue the notice ordered. om14-7. Eix 20-8.” 
On the 20th August the order passed: was “Heard parties and seen docu- 
ments. Draw-proceedings under section 147 Criminal Procedure-Code 
fixing 7-9. 

Held, that: the enquiry. was.instituted:on the 20th August, r925 and.as the- 
obstruction complained of took- place on the 14th February, long: before 3 
months from- the date when proceedings.were drawn: up, the Magistrate 
had, no jurisdiction to proceed. under section: 147 Criminal Procedure Code. 
Rant Chandra. Acharjee-v. Aditya Chandra Pal: a a 307 

~ Demalition of building—Calcutta. Municipal Act (HI B: C. af 
1923) Secs. 3(46), 349-~~Calcutia, Municipal Act (II-B. G. of: totọ), 
Sec. 43-—~‘New building’. 

According to Sec. 3 Subsclause 46 of the. Calcutta. Municipal Act of 1923, 
“New: building”? means and: includes any building.erected-from the ground 
upwards after-the commencement of.this Act and the test-whether. a builde 
ing is:mew.or not, within the meaning of the Act-has.reference to the date 





of the commencement of the Act. 

Where.two.corrugated! iron sheds.were-completed in 1922 and where before. 
the new Act came into operation, a notice was servedion.the owner of the- 
sheds to appear before the Road. and: Buildings Sub-Committee. of the 
General Committee of: the Corporation to show. cause under Sec. 449.0f: the 
old Act. After the new Act came into-force, he was:summoned.on.several: 
Occasions to-appear before the-Committee ofthe. new Corporation. Phere- 
after.on a resolution `of the Committee, an application was- made to-the- 
Municipal: Magistrate who under section. 363 offthe new Act directedithe 
demolition of the sheds. 

Held, that-the-Magistrate-had:no jurisdiction to: pass: the: order. 

The provisions of section: 449:of the old- Municipal? Act: cannot be-carried out 
by means, of the procedure. set forth<in. section 363 of the-new Act. 
Satish Chandra-Bose v. The: Corporation of Calcutta... aes 37 


Error in noting on the reverse of‘the notice the particulars: of? 











areas of. property—Irregularity ; see Revenue Sale si 515 
High- a dismissed! by-appellate Court 
for default ; see-Appeal: ..., i A Me ee 165 


-me Magistrate, if can cancel: his-previous sales for removal: sete. 
truction, for non-service.of:notice, Criminal’ Procedure Code, Sea 133; 
see Nuisance, femoval of? .. - att 
-~m Undischarged., insolvent, atatu podea: cadit; saiia 

disclosure—Agjudication, by Distysct, Cayrt-—Presidency, Towns Insolvency: 
Act (11 of 1909), section 102, applicability,of--Provinciatl. Insolvency, Act: 
CV ofst920), section. 72(1) and: (2), ican., besrestored to; „Private: person, 
ire can;besconsplainant.. fos 
Pov curiam : Sectión to2 of the Preden Towns insolvency Act applies 
to an insolvent adjudicated under the Act. 
Por Suhrawardy and B. B. Ghose FF: W the conviction under section 102 
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of the Presidency Towns Insolvency Act is unsustainable, andthe facts dis- 
close an offence under section 72(1) of the Provincial Insolvency Act, the 
High Court may alter the conviction to one under section 72(1) of the 
latter Act, provideď the proceedings can be held valid with reference to 
that section. 

Section 72 of the Provincial Insolvency Act creates a new offence and it 
itself provides how the offender should be -proceeded against. It lays 
down the only mode by which a person accused of an offence under sub- 
section (1) may be proceeded against, that is, by the machinery laid down 
in sub-seetion (2). 

Per Suhrawardy F: Section 72(2) of the Provincial’ Insolvency Act leaves 
to the discretion of'the Court not to order a prosecution if there are not 
sufficient materials to sustain it or if in the circumstances: of the case it is 
not desirable. 

Per Sekirawardy, and B. B: Ghose $$ (Duval F contra): A complaint 
made otherwise than as provided: by Sub-section (2) of section 72 of the 
Provincial: Insolvency Act is not according. to law and a conviction for an 
offence under Sub-section (1) based’on such a complaint is not sustain- 
able. A private person cannot: be a complainant. 

Per Duval, F: Subesection (2) of section 72 of the Provincial Insolvency 
Act has not-taken away-the right ofa private party to prosecute on his 
own motion ifthe is: aggrieved: by what has occurred; 

Fer B. B. Ghose and Duval, $F: Theres nothing illegalin trying two 
undischarged insolvents jointly obtaining credit to the value of more than 
Rs. so without: disclosing the fact-of insolvency. 

Per B: B: Ghose, F: A Court-is not- authorised’ to look into the proceed- 


ings of the legislature to see what took place there during the passage of: 


the Bill which passed into law or what- was the reason why a particular 
clause was put in for the-purpose of interpreting-a statute. 

Where + special offence-is- created by statute and the mode how the penalty 
should be imposed is provided in the statute, it'can only be imposed’in 
the- mode provided’therein and in no other mode. 

Whether-an enactment be printed’ as- part’ of‘one section or made in another 
section, can make no difference in the construction of a statute. 

Per Suhrawardy, J: Section 72 of the Provincial’ Insolvency Act’ is a 

reproduction oftsection 53 ofthe Provincial ‘Insolvency Act of'1907. 

The provision in section 72(2) of the Provincial Insolvency Act has been 
borrowed from: the English Act, which has not been copied in the Presi- 
denoy-Towns- Insolvency: Act 

The provision in the English Bankruptey-Act‘is a salutary one which should: 
be followed in this country as arule of justice, equity and „good 
conscience A. T: Ganguly v. E; b. Watson 

ieme aaaea Of Civil Court—Suit for declaration that election was illegal 
and, void, Suit.for declaration that the-plaintiff: was, aduly- elected: Muni- 
cipal. Commissioner ;_sge: Election; 

Jury, empanelling of-—Rroeedure,. five: persons: Perera ren how made 
good 3 see Jury Trial a ry dae 
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Jury trial—Procedure—Criminal Procedure Code (Act V of 1898), Sec. 276, 
non-observance of, effect of. 

A trial of an accused not in accordance with the provisions of section 276 of 
the Code of Criminal Procedure is bad. 

Where of the twelve jurors summoned to attend the Sessions Court only 
five appeared and those were empanelled as jurors, and the case was 
heard and decided : 

Held, that the trial was bad, 

„That the proper course for the Judge to have followed was to make good 
the deficit by choosing some o-her persons who were present and adding 
their names tothe five jurors and from the whole: body choosing the 
necessary five by lot to act as the jury in the case. 

That the procedure was not a mere irregularity. The irregularity was of a 
very grave and material nature inasmuch as it affected the proper consti- 
tution of the Court. Bhola Nath Hazra v. Emperor ous 

—— Unanimous verdict—Suspicious circumstances—Unacceptability 
of prosecution. story— Fudge accepting the verdict of jury—High Court, 
if can set aside the conviction—Appeal to High Court—Misdirection— 
Not placing before jury important evidence in favour of accused. 

Suspicious circumstances sufficient for holding that the story put forward 
on behalf of the prosecution is not an acceptable story and in view of all 
the circumstances of the case, caused the High Court ina reference 
under section 307 of the Code of Criminal Procedure to dissent from the 
unanimous verdict of the jury. 

A conviction by the Judge on acceptance of verdict of the jury, cannot be 
interfered with by the High Court unless there is a point of law. 

A Judge commits an error of law, if he omits to place before the jury some 
very important evidence which isin favour of the accused. Mammat 
Ali v. Emperor 

Khas possession—Occupancy jek Dupin TRE oe Act ( vil 
of 1885), section 26—Occupancy raiyat found to leave an heir—Sutt, 

. maintainability of—Scope of suit. 





A suit brought for khas possession based on the provisions of section 26 of- 


. the Bengal Tenancy Act failsas soon as itis found that the occupancy 
raiyat died leaving an heir. 

It is not necessary for the Court to decide who is preferential heir or whe- 
ther there has been abandonment and base its decision upon the 
same. 

A Court of appeal cannot make a new case and decree the appeal on ‘the 
ground of abandonment which was not pleaded nor any evidence gone 
into the question. Harendra Kumar Bose v. Khemada Kinkar 


Roy rs si cae 
Kidnapping— Penal Code (Act XLV of 1860), Secs. 107, pi- Abinibi 
Evidence. 


One Basanta | and his wife Lachhmi lived inthe Maldah District and the 
case against the appellants was shortly this: Basanta having been at 
Dinajpur came back to the Maldah District where his wife was and told 
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Kidnapping, (Contd.). ° 
her that he had got woik at Dinajpur and wanted to take her with him to 
cook for him and in that way induced her to leave Maldah for Dinajpur 
on a certain date arriving at Dinajpur onthe nextday. When they got 
to the station, they were met by Surendra and they all went to the house 
of Kumud, the other appellant, and, when Lachhmi got there, ~she 
enquired why she was brought to such a house and where her husband 
had found work. She was told by Kumud, another appellant, that her 
husband had sold her to Surendra for Rs. 150 and that Surendra would 
give her presents and make her happy. Surendra was said also to have 
told her that and to have asked her tocome and live with him on that 
footing : 


Held, that the question was not merely whether the jury were satisfied that 
Surendra made immoral proposal to the woman at Dinajpur or whether 
the jury were satisfied that Kumud wasa woman who kept a house of 
disorderly and disreputable character but the question which the jury had 
to answer whether it was shown that the offence ofthe husband under 
section 366 Indian Penal Code was abetted by Surendra and Kumud 
under section 107 Indian Penal Code ; and the only way in which that 
could be made out was by holding upon the girl’s evidence that there was 
sufficient proof that before the husband left Dinajpur for the Maldah 
District he had a bargain with those people to that effect, that they knew 
that the girl could not be brought to Dinajpur except by deceitful means, 
and that, therefore, they abetted the offeoce under section 366, Indian 
Penal Code. Basanta Kumar Gossain v. Emperor a 

Land, acquisition of--Potential] value as Mill site—Proximity of Gun ia 
Shell factory ; see Compensation $s see sac 
Landlord and tenant, relation of—Acceptance of rent; see Occupancy 
holding e ses Ms és “és iss 


Leave fo appeal to Privy Council—Civil Procedure Code (Act V of 1908), 
Sec, 110—Value of subject matier—Suit for ejectment—Suit valued less 
than Rs. 5000—-Appeal and second appeal—Estoppei—Real value, if can 
be gone into. 

The mere fact that alow valuation is put on a` plaint forthe purpose of 
court-fee and consequently for the purpose of jurisdiction does not ope- 
rate as estoppel against the plaintiff on the question of value for the pur- 
pose of Privy Council appeals : 


In a suit forvacant possession by cjecting the defendant, the ‘plaintiff 
valued the suit for the purpose of court-fee, apart from the mesne profits, 
at Rs. 930. The first Court decided the suit against the plaintiff,but on 
appeal the District Judge reversed itand granted khas possession by 
ejecting the defendant, which again was reversed on second appeal by 

„the High Court. The plaintiff applied for ledve to appeal to His Majesty 


in Council : ° 


Held, that.the real value of the subject, matter in dispute for the purpese of 
appeal to His Majesty in Council could be gone into for the purpose - of ° 
+ 


biad 
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considéring whether a certificate Should be granted, as this was'ndt’a case 
in which ‘the higher value would have meant ‘that’tHe ‘tridl would ‘have ‘to 
be in a diffèrent Court. ‘Satish Chandra Jdtirdar v. Kiiinir Birendra 
Nath Roy Batiadur be 
Legal neceššity— Endeavour to discharge ‘the unsecured debt by “Fouhicing ‘this 
interest ‘by means of mortgage on ‘less onerous ‘ferms—Mortgage of 
¢ Debutter properties ; ;:see Hiudu Law—Endowment a 
necessity—Mortgage, validity of-—Mortgage of Debutter projeities— 
Endeavour to discharge the Ioan and reduce’the interest by mortgage“on 
less onerous terms—Erection by Shebait of temple annexes; see Hindu 
Law—Endowment os: Ses 





—--——— representatives of some of the respondents not ‘brought on ‘the record 
—Suit for khas possession —Differentiation and divigion-of land not possi- 
ble ; see Appeal, if abates 

Legislation, eatlier and special, “if inidisectiy repeal, divert « or + rogate 


tursa 


Legislature, proceedings of, if can be loóked'into ; see ‘Jurisdiction 


Letters Patent (Madras), Sec. 39—~Civil Procedure Code, 0..41 R. 33— 
Suit for.damages against two defendants—Trial Judge dismissing suit 
against defendant No. 2, but ordering him to.pay -.costs—Appeal hy both 
defendants—Appellate decree setting aside order against- defendant No. 2 
for cost—~Appeal by.plaintiff to Privy-Council, if competent; see Breach 
of Contract... ig 


Liability, ifscan be 'questioned:and -proceedings for ascertainment of ‘mesne 
profits-;-see Mesne-profits ... 

Limitation—Limitation Act «(IX of gee » wee, ery on duria of 
decree-holder —Auction-purchaser—Civil Procedure Code (Act V of 1908) 
Sec. 11§, O. 21, Rr. 90, 92—-Reviston—Acting illegally in the exercise 
of jurisdiction—Deciding case without going into merits. 


In order'to’claim'the privilege‘of:section 'r8 of the:Limitation Act, -the -peti-” 


tioner in an application under order 21 rule go of the Code of ‘Civil 
Procedure, ‘must show'thdthe:was kept from-the:knowledge of-his .right 
to apply within the‘period-of limitation bythe fraud ‘ofithe,party -concern- 
ed and that:must:havecontinued till that:date. ilt.is-riot-necessany -either 
to allege or prove fraud on the part of the auction-purchaser to ‘maintain 
an application under that rule. The fraud- by which-the judgment-debtor 
is kept from the knowledge of his right -to apply for setting aside the sale 
must be the fraud only of the decree-holder -and the fact that, under the 
proviso in Sub-section (2) of rule.g2 of the Code of Civil Procedure, the 
auctionspurchaser is entitled to notice of -any application made under 
rule go does not make itincnmbent on the applicant to prove that the 
auction-purchaser was guilty of fraud in keeing the applicant out of the 
knowledge of this right to make the application: - 


When Judge decided a case without going into'the merits put on a ques- 


tion which is not warranted by the law, he acted ‘illegally’in the exercise 


PAGE. 


572 


494 


494 


557 


427 
350 


67 


559 


Vor. XLIV,] INDEX OF CASES, 645 


Limitation—(Contd.). 


of his jurisdiction and his order is subject to revision by High Court under 
section 115 of the Code of Civil Procedure. Kedar Hura v. Asutosh 
Roy aie oe = i a i 565 
Hindu Will—Bequest of dwelling-house to widow for life— 
Execution sale of eldest son's interest therein—~Widow and eldest son in 
occupation—Purchaser re-selling after 18 years without ‘entering into 
possession—Eldest son’s claim to ownership by adverse possession— 
Widow's title—Splitting up of fee simple. : 
The will of a Hindu testator, who died in 1888, directed inter alia as 
follows. (See clause reproduced in the judgment). 
In 1898, a decree was made ina partition suit, allotting:to the testator’s 
eldest son (plaintiff appellant) the said ‘‘three-storied portion of the 
house” subject to the right of residence therein of the testator’s eldest 
widow. In 1898, the eldest son’s right, title, and interest in the said 
“three-storied portion” was sold in execution of a decree against him, and 
the document of purchase expressed it to be subject, again, to the widow’s 
right of residence therein for her life, and she continued thereafter, as 
before, in occupation with the eldest son, the purchaser not taking any 








steps to evict her or occupy it. 

In 1917, the purchaser re-sold the property tothe testator’s younger son 
and thereupon the eldest son instituted the present suit fora declaration 
of his title to the property, claiming that he had been since 1899 in 
possession thereof adversely to the purchaser at the-exeécution-sale, and 
had thereby acquired a complete title thereto against him and the new 
purchaser by reason of his occupation for more than 12 years. The 
Subordinate Judge, Alipore, decreed the suit, holding that, under the 
will, the widow only took a Hindu widow’s right of residence in the part 
allotted to her, but that as the eldest son had also lived there as he had 
the right to do with her, the title of the purchaser was extinguished before 
he resold to the youngerson. On appeal the High Court (Mookerjee and 
Rankin, JJ.) dismissed the suit, holding that the eldest son’s vested 
interest in “the three-storied portion of the house” was subject to the 
widow’s right of residence therein, and that neither he nor the purchaser 
of his interest at the execution-sale had any rights of possession during 
her life, any joint occupation by the eldest son being attributable to her 
leave and license : 

Held, affirming the judgment of the High Court, that the widow has by will, 
and quite independently . of any rule of Hindu law the exclusive right of 
occupation of the property for life, and that the possession of the eldest 
son was by her permission, and not adverse as against the purchaser and 
did not affect his title, which passed by the sale to the execution- 
purchaser. 

Under the Hindu Law, there is no question of splitting up the fee simple 
and of creating a freehold estate for life. The fee is not permitted to be 
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split up, but a burden is created which confers full life interest. Annada 

Prashad Das v. Ambica Prashad Das mu Sat 

————Limitation Act CX of 1908), See. 19—~Acknowledgment of 
indebtedness to benamdar—Acknowledgment, if tobe made to plaintif 
or to somebody through whom he claims—English Law. 

Per Curiam: An acknowledgment of indebtedness toa person through 
whom the beneficiary, the plaintiff, claims, is a sufficient acknowledgment 





z within the meaning of section 19 of the Limitation Act. 


A general acknowledgment is sufficient. It is not necessary that it should 
be addressed to the person claiming or to somebody through whom he 


`~ 


claims. 
Per Rankin F: The Court has to look for the purpose of section 19 of the 


t-r 


Limitation Act upon the defendant merely asa debtor. There must be - 


no doubt about the identity of the debt. Once it is clear that he admits 
that he owes the money and it is clear what debt he has admitted it does 
not seem to be -any answer to say ‘Oh yes, he admitted that he owed 
your trustee but did not admit that you are the sole beneficiary.’’ 

The English law puts the value of an acknowledgment as an equivalent of a 
new promise to pay. The English requirement of a good acknowledg- 
ment is greater than that of the Indian law, If an acknowledgment is 
good under English law, it is good under Indian law, but not vice versa. 


Shamshed Ali v. Miriam Elias ... ed 


~~ —————Limitation Act (IX of 1908), sections 20, 21—Payment of 
principal and interest by mortgagor judgment-debtor after decree—Debi, 

if kept alive against the purchaser of equity of redemption. 
Payment of part of principal and interest by mortgagor judgment-debtor 
after decree is sufficient to keep the debt alive against the purchaser of 


equity of redemption in the mortgaged property. Raja Rajtilak 


Narayan Suri Roy v. Mafizaddi Topadar .. as 
——— ——Limitation Act (IX of 1908), Sec. 20—— Persen liable to ‘ity 
the debt’—-Payment by purchaser of equity of redemption. 





The expression “person liable to pay the debt” in sub-section 1 of section | 


20 Of the Limitation Act comprises not only the mortgagor and his perso- 
nal representatives upon whom the contract is personally binding, but 
includes subsequent mortgagees and purchasers of equity of redemption. 
.Payment of interest and part payment of interest and principal by the pur- 
chaser of equity of redemption give a fresh start of limitation under Sub- 
section 1 of section 20 of the Limitation Act. Bhuban Mohan Sinha v. 
Ramgobinda Goswami... 
——_———~Limélation Act (IX of per ), Sch. 1, Ari. 142-—Suit jor reco- 
very of possession after dispossession—Burden of proof—Possession, not 
proved-—Plaintiff's relief—Subsequent addition of words to the decree— 
Memorandum of appeal to High Court without the copy of the altered 
decree—sAppeal, if competent, 
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© s Mg i 
The plaintiff’s case was that the land in dispute formed part of the plaintiff’s | 


putni taluk and that they had been in possession of the same up to some- 
time not stated when the lands diluviated. When these lands reappeared 
the plaintifis went to exercise acts of possession over them but found the 
defendants in possession. 

Held, Per Cuming F: To discover whether article 142 or article 144, 
schedule | of the Limitation Act is applicable, the allegations in the 
plaint should be looked at. That as it was a suit for recovery of posses- 
sion after dispossession, Art. 142, Limitation Act was applicable to the 
case and as it was proved that the plaintiffs were not in possession within 
12 years of the suit, it was barred by limitation. 

That the onus was on the plaintiffs to prove possession within 12 years of 
the date of the suit. 

Per Page, F: In order to be entitled to get the relief viz., delivery of 
possession by the defendant the plaintiffs must satisfactorily prove thit 
at the date of the suit the defendants were in possession of the property 
which they failed to prove. The plaintiffs’ claim should therefore be 
dismissed, 

Per Curiam :_ Mere addition of a few words to a decree in order to make 
it clear, does not make it a new decree. Kumar Birendra Nath Ray 
Bahadur v. Satis Chandra Joardar 

-— Limitation Act (IX of 1908), Sch, L Art. ofa E 
execution of—FPartial decree—Appeal against part dismissed—Ne appeal 
against part decreed~—-Time, running of. 

Per Curiam: Once there was appeal, time ran under article 182 (2), 
Schedule [ of the Limitation Act from the date of the decision in appeal 
and it is immaterial yhether the whole or only part of the decree was 
challenged, 

Whena decree is appealed against even though the appellant appeals 
against only a portion of the decree, the whole decree of the first Court is 
superseded by or becomes merged in the decree of the appellate Court 
and there is no part of the first Court’s decree that remains to be executed. 
No part of the decree of the first Court is in separate existence after an 
appeal in the suit has been decided. 

The plaintiff sued for recovery of certain properties described in four sche- 
dules to the plaint. He obtained a decree on the 33st March 1908 so far 
as regards propertiesin schedule IV. His claim for the properties in 
schedules I, H and IHI was dismissed. His appeals to High Court and 
Privy Council as regards claims to properties in schedules I, II and II 
were dismissed. The appeal to Privy Council was dismissed on the 22nd 
January, 1920. On the 8th December, 1922, the plaintiff applied to 
execute the decree dated the 31st March, 1908 so far as “schedule IV 
properties were concerned ; 


Held, that time ran from 22nd January, 1920 and the application was in 
time. 
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Per Cuming, F: The decree may contain the decision of a number of 
matters in controversy but the decision on each matter in controversy is 
not a separate decree. Dewan Abdul Alim v. Sayed Abdul 
Hakam 5 si ss 

-~ Preliminary Aieri in eai suit~-Appeal—Application Tot 
final decree—Preliminary decree in February, 1915 for payment within 
six months—Civil Procedure Code (Act V of 1903) order g4— Limitation 
Act (IX of 1908) Sch. I Art. 181—Date from which time runs—Appeal 
is ta be against decree. 

Where, in a mortgage suit, a preliminary decree is made for payment by 
the mortgagor to the mortgagee, under Order 34 of the Civil Procedure 
Code, of a specified sum within a certain period and an appeal from that 
decree is subsequently dismissed, the time for limitation under the Limita- 
tion Act, first schedule, Art. 181 (e. g. to obtain a final decree under 
Order 34, Rule 5) runs, not from the date fixed in the original preliminary 
decree for payment, but from the date of the subsequent decree of the 
Court of Appeal which dismissed the appeal, this latter being the only 
final decree : 

Though the appeal may be rested on an agreement directed to special 
items, it must be against the decree, andthe decree alone. Saiyid 
Jowad Hussain v. Gendan Singh... 


Limitation Act, Sec. 5—Application for extension of time for filing appeal— 
Appellate Court to record its opinion ; see Appeal 
——, Sec. 10, applicability of ; see Resjudicata i 
———, Sec. ro—Dedication in favour of Diety ; see Realiai zi 
ata , Sec. 12—-Time, deduction of—Time necessary for making 
ready for delivery, copy of decree ; see Appeal 
——, Sec. 18—-Civil Procedure Code, O. 21 R. go, applica 




















ndeau on the part of decree-holder—Allegation of fraud against . 


auction-purchaser ; see Mesne profits . A me ae 

—-, Sec. 19—Acknowledgment, if sufficient—Acknowledgment 
of indebtedness to benamdar ; see Limitation 

—, Sec. 19, applicability of ; see Limitation ae 
——-, Sec. 19-~General acknowledgment, if sufficient; see 
Limitation ; 


b 








wat 

















-, Secs. 20, 21—Payment of principal and interest by mort- 
gagor judgment-debtor after decree—Debt, if kept alive against the pur- 
chaser of equity of redemption ; see Limitation |. 





, Sec. 20(i)—Payment of interest and part payment of princi» 
pal by ee of equity of redemption ; see Limitation j 
——, Sec. 20(1) “Person liable to pay’ —Subsequent oad 
purchaser of equity of redemption ; see Limitation 








ame ———, Sch. 1 Art. 120.—Office of Mutwalli, not a E RR one—~ 
Suit to eject a Mutwalli from office ; see Suit, maintainability of 

ens ene $, Sch. 1 Art. 127.—~-Oudh Land Revenue Act—Joint Hindu 
family——Death of Ancestor—Mutation of names—Alleged adverse posses- 
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. è 
sion of eldest son—Younger son’s receipt of maintenance; see Hindu 
Law—Joint family property hi a a ats 
——, Sch. I. Art. 142, 144—Allegations in plaint; see Limi- 


_ 








tation 








——-, Sch. I. Art. 342, 144—Dedication in PEA of ce a 
Adverse possession by trustee ; see Resjudicata ; ; 
——, Sch. I. Art. 142—Onus—Proof of possession ; see Limi- 


-n_e 





tation © ; = sis es ve 
—-—, Sch. 1. Art. 181—Preliminary decree ordering payment 








within 6 months—Appeal—Application fof final decree—Time, from 
which limitation begins to run ; see Limitation 
—~~-, Sch. I Act. 183(2)—Appeal from part of the decree—Time. 5 

when runs ; see Limitation ss 

Limitation Act, Sch. I Art. 182 Cl. (s}—Application for enon of ieee 
Payment not certified ; see Decree, execution of . ty 

Act, Sch. I Art. 182 Cl. (5)—-Step in aid of eicito Caie 
tion of payment ; see Decree, execution of a: Ba 

Magistrate following the procedure laid down in the Criminal Procedure 
Code—Exercise of judicial discretion—High Court, if can disturb the 
order ; see Process, issue of sie oe se s 

, trial by—Fraudulent use of a forged teceipt—Penal Code, Sec, 
196, 471 ; see Sessions case ° bes see 

Mahomedan Law—Gift, essentials of ; see o Gift a ve 

Maintenance—‘Avarudha Str’—Common residence with paramour and the 
rest of his family, if necessary ; see Hindu Law 

Malice, when imputed ; see Security .. avs ‘ne ‘i 7 

Maternal great great grandfather’s daughter’s son’s son, if iei- Dayabhira 
School ;'see Inheritance 

Mesne profits—Application for—Liability, if can a questioned in such 
proceeding ~ Assessment of mesne profits—Rental or produce basis— 
Deduction. . 

In a suit brought by the execution purchaser of a putni taluk on being 
dispossessed by the Government of the accreted Chur land, against the 
Secretary of Stateand the zemindar, it was held that the plaintiff -was 
entitled to a declaration of his title to the accreted Chur as putnidar and 
to recover possession thereof and further to recover mesne profits. On 
an application made for assessment of mesne profits : 

Held, that it was not open to the Government in the present proceeding to. 
raise the question whether the Government was liable for mesne profits on 
the ground that it had power to settle the land with any other person it 
liked, having regard to the provisions of the Settlement - Regulation VII 
of 1822, as the Court had merely to work out the original decree, and all 
that was to be done was to determine the amount of mesne profits 


— 











payable. 
That in the circumstances of the case the mesne profits should be Assessed 
on the produce basis. : 
© 
7 S 
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Mésne profits, —(Contd.). : i i 
That tholigh the Government was in possession by letting out the land at 
cash rents, the Court had to consider what the defendant might with 
ordinary diligence have received from the land. l 
That deduction should be made as regards costs of cultivation, flood, 
draught, and risk of cultivalion. Secretary of State for india in 
Council v. Purna Chandra Mukherjee es ae 2 = 559 
~m Decree, execution of —Foint wrong-doer— Mesne profits, assess- 
ment of—Civil Procedure Code (Act V of 1908), Sec. 2(12)—Interest. 

“The ordinary use to which the parties would put the land is what should 
be taken into account in determining .mesne profits. 

A putnidar brought a suit against the zemindar and certain other persons 
for recovery of possession of certain lands on the alicgations that they 
were Chaukidari Chakran lands included in the putni mehal, that they 
had been resumed by the Government and thereafter settled the same 
with the zemindar, who in his turn had settled the same with those other 
persons. The suit was decreed and mesne profits for three years before 


the institution of the suit up to the date of his getting possession of the 
lands were decreed : 





Held, that the omission to make the tenants parties to the proceeding would 
not disentitle the plaintiff from recovering mesne profits from the zemindar 
on the footing that all these persons were joint trespassers. It was open 
to the plaintiff to execute the decree as against any of them. 

That it was on the footing of profits as the zemindar would make and not 
on the footing of profits as the actual cultivators would make out of the.. 
lands that the mesne profits should be assessed. — 

itis open to the Court in view of particular circumstances of each case 
before it to allow or disallow interest in making the order with regard to 
mesne profits. Maharaja Bahadur Singh of Baluchar v. Raja Bhu- 








pendra Narayan Singh ... 2 es ve ne 18 
Mesne profits, ascertainment of—-Rental or produce basis—Deduction for costs 
of cultivation ; see Mesne profits vides i ee i re 559 
profits, assessment of, principle of—Zemindar and putnidar—Profits of 
cultivator ; see Mesne profits se ste wee tee 182 
profits, determination of-—Element—Ordinary use ; see Mesne profits ... 182 





profits, if can be recovered from zemindar—Suit for possession and for 
mesne profits against zemindar by putnidar—Tenant not party, see Mesne 
Š profits us use sai vii ais 3i 182 
Minor, guardian of the person of—Father living—Any other person, if com- 
petent to be guardian ; see Guardian ... © 4O 
Misdirection—Criminal Procedure Code (Act V af 1898), Sec, PE PE 
statement by, befort Police, admissibility of—Rule ‘generalia specialibus 
non derogant’™——Accused, right of, as regards explanation—First informa» 
tion report, ia statement—First information, how proved —Evidence 
Act (I of 1872), Secs. 8, 17, 18, 27, 145, 154, 157—Counter information 
—Admission-—Confession—~Foinder of distinct offences under one head— 
lilegal jeinder, effect of—Penal Code (Act XLV of 1860), Secs. 149, 302. 


+ 
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Statements made by an accused are not within section 162 of the Code of 
Criminal Procedure. They belong to a class which the Evidence Act calls 
“admissions” (Ss. 17, 18), and prima facie they are evidence against the 
maker but not in his favour. i 

Broadly speaking, a statement made by an accused to a Police officer may 
be proved against him under the Evidence Act if -itis not a confession ; 
and even if it is a part of a confession it is admissible under section 27 of 
the Evidence Act if a fact is deposed to as discovered in consequence of 
the information. Section 162 of the Criminal Procedure Code does not 
disturb this position. 

‘Confessions’ are sub-species of ‘Statements’ and a species of ‘Admission’. 

The rule ‘generalia specialibus non deragant’ (i. e. general words do not 
derogate from special), is applicable to the statements of accused person 

‘to the police and section 27 of the Evidence Act is applicable to such 
statements. 

The First. Information Report against the accused is not a statement within 
the contemplation of section 162 of the Criminal Procedure Code, as it is 
not made in the course of an investigation. 

The first informations do not prove themselves and have to be tendered 
under one or other of the provisions of the Evidence Act. The usual 
course is for the prosecution to call the informant and the first information 
is to be tendered as corroboration under section 157 of the Evidence Act; 
but it could also be tendered in a proper case under section 32(1) of the 
Evidence Act, as a declaration as to the cause of the informant’s death 
or as part of the informant’s conduct (of the ves gestae) under section 8. 
Theoretically, the defence could prove the information to impeach the 
informant’s credit . under section 155 or to contradict him under section 
145 of the Evidence Act. 

A counter information laid against the complainant or his party by a mem- 
ber of the accused’s party who is not himself an accused, comes under sec- 

tion 154 of the Evidence Act and must be reduced in writing and signed, 
and cannot come within section 162 of the Criminal Procedure Code. 
Its admissibility depends upon the circumstances and must be decided 
under the Evidence Act. The Police cannot treat statements as inform- 
ation unless they are really received as such and come truly and properly 
within section 154. 

Section 162 of the Criminal Procedure Code though amended in the interests 
of accused persons abridges certain rights of an accused in the matter of 
evidence ; it would require express and compelling language to deprive an 
accused of the right to shew that the moment he was challenged he gave 
the explanation on which he still relies. 

Statements made by third parties to the Police in the course of their inves- 
tigation can be used as corrobortion under section 157 of the Evidence 
Act, or in-contradiction under section 145 orto impeach credit under 


section 155 provided the person who made the statement is cajled as a 
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witness. This applies to the prosecution and to the defence indifferently 
under the Evidence Act. But section 162 of the Criminal Precedure Code 
enacts first that if such a statement is not recorded in writing it cannot 
be used in evidence in any circumstance or for either side or for any 
purpose, secondly, if such a statement has been recorded in writing then 
it cannot be used for any purpose but one and that by the defence. Pro- 
vided that the person who made it is called as a witness for the prosecu- 
tion the defence may apply for a copy of the statement and if it be proved 
may use it under section 145 of the Evidence Act to contradict that wit- 
ness. The two over-riding considerations to be noticed in connection 
with section 162 are: (a) the sectiof does not affect any statement as to 
the cause of death under section 32(1) of the Evidence Act ; (b) the sec- 
tion is dealing with ‘statements’—-not with conduct in the sense of section 
8 of the Evidence Act but with mere statements. - 

In the preseat case a complaint to a Magistrate was put in evidence to show 
that the accused party had been trying to interfere with certain land in 
the possession of Mokim and there was other evidence that a similar 
interference with the rights of others had been attempted by the accused 
in the case of one Monu Fakir. The learned Sessions Judge in summing 
up stated as follows : 

“This is the information given by Mokim of an occurrence alleged to have 
taken place three days before this occurrence. If this information and the 
evidence that Monu was driven out of the plot {L} is true it would shew 
that Basir Haji’s (accused’s) party were capable of taking the aggressive’’: 

Held, that it was necessary for the Judge if he let in those two pieces af 
evidence at all to explain most carefully to the jury that the jury were not 
entitled to take it that the accused had committed the offence charged 
because they had previously been found to have attempted to commit 
similar offences. : 

All the accused were found guilty under section 302 read with section 149 
Indian Penal Code. The common object alleged was to prevent Kimu 
from erecting a hut upon his own land or to interfere with his possession. 
The three murders were all parts of the same transaction : 

Held, that it was unsafe to proceed upon the basis of section 149 Indian 
Penal Code. 

That the High Court could not uphold the convictions under section 302 
Indian Penal Code unless it could make anew finding for itself after 
going through all the facts. 

That three separate charges could have been employed in the present case. 

A single head of charge alleging offences under section 302 read with sec- 
tion 149 Indian Penal Code, the offences mentioned in the charge having 
been committed against three different persons in the course of the same 
transaction, is illegal. Azimaddy v. Emperor 

———- Indian Penal Code (Act XLV of 1860), Secs. 147, 366, 498, 

charges under—Indian Penal Code, Secs. 341, 352, no charge under— 





Miner offences—Criminal Procedure Code (Act V of 1898), Sec. 238—~ 


Prejudice. 
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There is no misdirection if the Judge asks the jury to convict the accused , 


under section 147 Indian Penal Code by inviting them to consider whether 
in the state of evidence in the record, an offence under section 341 or 352 
Indian Penal Code involved in charges under sections 366 and 498 had 
or had not been committed by the accused. 

When acharge of abduction under section 366 Indian Penal Code was 
composed of various particulars, and the combination of some of such 
particulars constituted a minor offence, such minor off ence being contained 
in the charge under section 147 Indian Penal Code : 

Held, that on the principle laid down in section 238 of the Code of Criminal 
Procedure, a conviction under section 147 Indian Penal Code is not bad, 
though the accused was not charged of minor offences. 

Before a conviction and sentence under section 147 Indian Penal Code can 
be set aside, the appellate Court is to be satisfied that there has been such 
prejudice to the appellant that by reason of the charge with the common 
object specified therein being of such a misleading description that the 
accused was handicapped ia his defence and could not really know what 
case he had to meet. Tarap Ali v. King-Emperor ; 

-— m Not placing before jury important evidence in favodđr of 
accused ; see Jury trial... ae z 
Mortgage, validity of—Mortgage of Debutter MEPE IA apes vot to dis- 
charge the unsecured debt by reducing the interest by means of mortgage 
~ on less onerous terms——Mortgage of Debutter properties ; see Hindu Law 
Endowment... ae ep ie oe , 
me Jecree—Preliminary decree ordering payment within 6 months— 
Appeal dismissed —5 months to be counted from what date—Limitation 
Act Sch. I. Art. t81 ; see Limitation a Si es 





et debt, satisfaction of, by part payment and remission of balance— 
Oral evidence—Evidence Act, Sec. 92 ; see Admissibility... 

Mutwalli, office of, not a hereditary one—~Suit to oust a person from his office 
as Mutwalli, when to be brought—Limitation Act, Sch. I. Art, 120; 
see Suit maintainability of F as ahs tus 

Notice, question of, when essential—Costs for removal of nuisance to be borne 
by which party—Nuisance not removed within the time fixed by Court see 





Nuisance, removal of i . 
Notification for sale~Error in noting on ie reverse a the notice the sae 
culars of areas of property—Collector’s power ; see Revenue Sale 
Nuisance, if not removed within the time fixed by Court—Procedure to be 
followed by Magistrate—Criminal Procedure Code, Sec. 140(2) ; see 
Nuisance, removal of abe sé sé oes 
mn, renroval of——Criminal padare Code (Act V of 1898), Set. 133— 
es if can set aside his order for removal, for want of notice— 
Question of notice, when essential. 
A Magistrate has no jurisdiction to cancel his previous order for removal 
of obstruction for non-service of notice in a proceeding under section 133 
of the Code of Criminal Procedure, i 
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Nuisance,, (Contd,). 
> i 


Ifthe nuisance is not removed within the time fixed by the Court, the 
Magistrate is to proceed in the manner provided by section 140(2) of the 
Code of Criminal Procedure. When the question arises from which party 
or parties the costs for the removal of the obstruction will have to be re- 
covered, it is determined upon consideration of the question as to the par- 
ties upon whom notice or notices in connection with the proceedings under 
section 133 were served. It will be unjust for the Magistrate to make an 

. order for recovery of costs from a party who was not actually served with 
any notice of the said proceedings. Shahabuddin Ahmed v. Abdul 
Kader rs yis ee a es 

Occupancy, right of, if can be given asa gift by proprietor; see Ziraat 
lands sa be ne es ois wae 86 

holding—Involuntary transfer—Purchaser’s right~—-Tenancy 
does not pass without landlord’s consent—Bengal Tenancy Act (VIII of 
1885) Sec. 170-~—Deposit by stranger—Withdrawal by landlord after pro- 
test, if confers any right to the stranger—Mere acceptauce of rent from a 
stranger, if confers any right to him. 


211 


The effect of the proposition laid down in the Special Bench case of Chandra 
Binode that a transfer for value of the whole or part of an occupancy 
holding apart from the legal estate is operative against the raiyat, whether 
it is made voluntarily or involuntarily, is, that the tenant is not entitled 
to question the validity of the purchase by the purchaser. But this case does 
not go so far as to hold that the tenancy passes to‘the purchaser against 
the landlord and vests in the purchaser without the landlord’s consent. 

The purchaser ina money decree against the tenant, a non-transferable 
occupancy raiyat, takes only the tenant’s interest, and so far as the land- 
lord is concerned, obtains no interest or title. . 

In order to recognise or ratify something, it is necessary that the thing must 
exist. i 


Where after the landlord obtained a rent decree against his tenant, an occu- 
pancy raiyat, a person who had not acquired the tenancy at that time de~ 
posited the decretal amount and the landlord’s objection to the right of 
the said person to deposit under section 170 Bengal Tenancy Act was dis- 
allowed and the landlord then withdrew the amount so deposited. 

Held, that the withdrawal of the amount by the landlord deposited by the 
said person did not confer any right on him in respect of the holding nor 
did it establish the relationship of landlord and tenant between them. 

Mere acceptance of rent by the landlord from a person who has not been 
recognised by the landlord as a tenant, does not create the relationship of 
landlord and tenant. Suckchand Das v. Giridhari Das ... fe 127 


Occupancy right, acquisition of—Chakran lands held under a service 
tenure—Bengal Tenancy Act (VII of 1885), sections 19, 181—Rent res ` 
covery Act (X 0f 1859) Sec. 6—Chakran land, proof af—Statement con- 
tained in documents of title of third parties, inadmissibility of—Oral 
evidence, almissibility of. 

e 
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Qccwapancy right (Contd.). 


If occupancy rights were acquired in Chakran lands held under a service e 


tenure before 1885, they were protected under section rg of the Bengal 
Tenancy Act. Under section 181 of the Bengal Tenancy Act, they can- 
not be acquired after the passing of the Act. 

The provisions of section 181, Bengal Tenancy Act, relate to the preven- 
tion of the acquisition of occupancy rights in service tenures during the 
continuance of the Act itself and they do not affect the rights acquired as 
under the provisions of section 6 of Act X of 1859. 

The principle is applicable whether Chakran lands are of a private nature 
as well as those which are of a public nature. Khetra Mohan Ghosh 
v. Lakhi Kanta Pal see a “a 

Occupancy right, acquisition of, in Chakran land oe (885-—Bengal Te- 
nancy Act, Secs 19, 181 ; see Occupancy right ... ac si 
Offence—Admixture for snoking—Mixture of opium and water—Possession 

r of excess of mixture not allowed by law, ifan offence-—-The Opium Act 
(I of 1878), Sec. g(c). 

Opium diluted in water is not an admixture for the purpose of smoking 
Gull. 

Atthe time of search there were found 534 grains of opium 52 grains of 
Gulii.e.an admixture of opium and Guava leaves for smoking and 14 

tolas opium and water in bottle. Under the rules a person is allowed to 
possess 3 tolas of ordinary opium and ¢ tola of a smoking mixture. The 
liquid opium plus the Guli amounted to mors than 1 tola : 

Held, that no offence was committed. Dwarika Nath Misrav. The 


Emperor Sy ie isa P a 
=, special, created by statute—Penalty, how imposed; see Juris: 
diction “ ‘se see se 


Official Assignee, ais of—Adjudication in another Ceai, adminis- 
tration of : see Insolvency... i aes ae ie 

—~—— Assignee, duty of—Insolvency proceedings in both Courts—Applica- 
tion for discharge in one Court ; see Insolvency .. a 

Opium diluted in water—Admixture for smokingz—Guli, saoline Of ; see 
Offence ‘i 

Oral evidence—~ Market ATTS NINE by the Bengal Chamber 
of Commerce—Opportunity to adduce evidence—Rules 13 and 14 of the 
Bengal Chamber of Commerce. 

A contract was entered into between the firms B and G by which the former 
agreed to sell and the latter agreed to buy 15003} maunds bales of jute, 
delivery to be given by August or September 1925. No delivery having 
been effected within that time, B applied for extension of time for deli- 
very up to 31st October 1925 to which G did not agree. G however 
agreed to the extension up to the roth October 1925 to which B did not 
agree. On the 15th October G forwarded their bill to B, which was made 
out on the footing ot the difference in price of the goods between the 
contract rate and the market rate on the 15th of October 1925. (As no 
payment was made G applied to the Bengal Chamber of Commerce for 


G s 
e æ 
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so, 
Oral evidence, (Contd.), 


arbitration in terms of their contract. B filed objection thereto but did 
not state what the market rate was on the 5th of October or on any 
other date. The Tribunal of arbitration of the Bengal Chamber of 
Commerce madetheir award allowing the entire claim of G, without 
giving B an opportunity of adducing oral evidence. 

Held, that the award was valid and the present case was not one of those 
cases where it would be incumbent on the Bengal Chamber of Commerce 
to hold a formal trial. 

* Per Rankin C. F: From the nature of the case prima facie it is not neces- 
sary for the arbitrators appointed by the Bengal Chamber of Commerce to 
hear oral evidence about market rates which are asa rule well within 
their own knowledge and within the special experience for which arbitra- 
tors are selected. Bhican Chand Charoria v. G and M Fogt 

Ouster, actual physical, by title paramount—Proof of eviction; see 

Eviction `° w ote ose eke 

Partial ejectment, if and when allowed ; see Ejectment ws es 

Partition- Tank—Division inconvenient—The partition Act (Act IV of ieee). 
Sec. 3 cl (2)— Who can purchase. 

Clause 2 of section 3 of the Partition Act applies to a case where more than 
one co-sharer other than the persons who has asked for the sale desire to 
buy the share of the party who has asked for the sale. 

Where the 14°annas co-sharer of a tank sued the 2 annas co-sharer. praying 
that he might be allowed to buy up the defendant’s two annas share at a 
valuation by the Court or in the alternative the property should be sold 
to the highest bidder and the proceeds distributed amongst the co-share rs 
and the defendant on the other hand prayed under Sec. 3 of the Partition 
Act for the valuation of the plaintiff’s share and for leave to buy up the 
said share at the valuation fixed by the Court ; 

Heid that the defendant was entitled to buy the share of the plaintiff. 
Atul Chandra Kundu v. Bhusan Chandra Kundu des 


a 


Partition, properties liable to ; see Endowment a j su 
Partition Act, Sec. 3(2), applicability of-—other co-sharers dine to buy see 
Partition Saa er = a ae 


——-——, Sec. 3 (b)—Co-sharer, owning greater share, applying to 
purchase, Co-sharer, owning lesser share, if entitled to buy the share of 
the owner of larger share; see Partition p 





Party—Transfer from the category of onini to that of appellant— 
Civil Procedure Code, Sec. 107, O. 1. R. 103 see Inherent jurisdiction ... 
Penal Code, Sec. 147, Conviction under, appellate Court, when can set 
aside—Charge being of misleading description—Prejudice, see Misdirec- 
tion „A ss ja ‘ak ves ins 
, Secs. 149, 302——Murders, part of same transaction; see, Mis- 
direction sig en te ai is er 








————— 





, Secs. 149, 302—Three murders, part of same transaction— 
Separate charges ; see Misdirection 
pe 
e 
e 
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Penal Code, Sec. 153 A—Intention to promote enmity—* Constructive 
intention ” ; see Security ü ds ss z 

, Sec. 153 A.—Intention to promote enmity— Evidence ; see 

Security seis 7 be ses ens ste 

, Sec. 153 A—‘* Promotes or attempts to promote feelings of 











enmity ’’-Purpose of accused—Tendency ; see Security ss as 











» Secs. 182, 471, ae art —Acquittal of charges under Secs. 
120B° 467 
471, re Charges under sections 182 and 420 Indian Penal Code., if 
7 


maintainable, Honesty ; see Cheating i ai 
, Sec. 188—Cardinal element of; see Indian Penal Code, Sec. 

188 sl a “ee a ‘ark = 
— m , Sec. 188—Order duly promulgated, proof of—Knowledge— 


EY at 








Proof of general notification promulgating the order; see Indian Pena! 
Code, Sec. 188 bg Sug ots z Ss 
, Secs. 196, 471—-Fraudulent use of a forged etenim 


a mana aa i 





trial by ; see Sessions case ee we a 
, Sec. 302, convicting under—High Court ; see Misdirection 


a ener 





a a and 





, Sec. 304 read with Sec. 149, sharges under—Criminal Procedure 
Code, Sec. 562—Youth and relation ; see Act... 

-—m m, Sec. 366—Abetment, how to be proved ; see Kidnapping 

» Secs. 366, 498—Charge under—Jury, if can be asked to convict 

under Sec. 147 Indian Penal Code. Offence under Sec. 341 or 352 








Indian Penal Code involved in charges ; see Misdirection ... ef 
, Sec. 420, charge under— Conviction under Sec. "420 read with 
Sec. 114 Indian Penal Code., if maintainable, see Charge = 
Penalty, how imposed—Special offence created by statute ; see Jurisdiction ... 
Percentage, omission to determine, after new valuation, effect of—Fresh 
valuation not changing percentage ; see Assessment 
Perpetuities, rule against—-Convenant reserving right to get back some lands 
from putnidar when required by lessor , see Covenant 


Person arrested without warrant, right of, to be produced before Magistrate ; 
see Detention si ses ae sie 
arrested without warrant to be taken out of police cue right of 


—— e 





Interest of accused ; see Detention see 
Person, detention of, in police custody, right of—Origin ; 3 see Detention a 
Person claiming under settlement from Collector what to prove see Resump- 

tion as mé pa n set cès 
wrongly assessed, remedy of——Suit in Civil Court, when maintainable; 





see Assessment A o i in a 
_Pleader, if can act for party in matter relating to amendment of decree 
Pleader, who was appointed Commissioner ; see Decree 
Positive covenant, if runs with land ; see Covenant a 
Possession—Criminal Procedure Code (Act V of 1898). See. ee ee 
Uniawful entry—Reference for confirming part of order, tf in right form. 


Mere ouster of people with no title to the land without using any physical | 


172 


172 


Possession, (Coutd.) 


violencé and removing of things which had no right to be on the land 
cannot be said to be unlawful entry on the land. 

Certain Sannyasis some years ago planted a banian tree on some land which 
was leased by the Government to the Howrah Amta Railway Company. 
In course of time a pucca plinth was built round the tree and later on 


further encroachments were made on this land by the Sannyasis by putting 


up a Hogla shed. On the 23rd September 1925, the Chief Engineer of 
the Railway Company accompanied by Police in the absence of the 

” Sannyasis removed the Hogia sheds and their structures recently built 
and took possession of the land, but they did not disturb the plinth, the 
banian tree or the idols standing on the plinth. On the 25th, the Sannya- 
sis returned and with a crowd they proceeded to take possession again of 
the land on which their sheds stood before and other lands as well and 
put up a wall. This they were able to do by force and were in possession 
when the proceeding undersection 145 of the Code of Criminal Procedure 
was instituted on the 2oth November ; 

Heid, that the Magistrate was within his power in availing himself of the 
proviso {2) to section 145 of the Code of Criminal Procedure as the acts 
of the Sannyasis were done within 2 months of the order. 

A Reference made by a J udge which does not ask the High Court to quash 
an order under section 145 of the Code of Criminal Procedure but to 
confirm a part of the order and quash the rest is not in form. The 
Collector of Howrah v. Santak Das - iss 


ether eee, 





Evidence Act (1 of 1872), section, 114-—~Property incapable of possession 
~ Presumption of possession— Fudge of fact Inference inconsistent with 
the case of either party. 

The waste land is to be considered in the possession of the person having 
title thereto. The cutting of Hogia a wild grass ina partof the country 
where it is not supposed to be the exclusive property of any one, is not an 
act of possession or dispossession by any party. 

The presumption arising from the record of rights attaches to the correctness 
of the entry therein. Under section 114 Evidence Act, in determining a 
question of fact, the Court may presume the existence of certain things. 
The entry in the record of rights has only a probative value but the 
presumption which the Court draws under section 114 Evidence Act, isa 

Pm presumption of the existence of certain facts. 

Where the property in dispute is incapable of possession so long as no one 
else can prove possession it must, be held to be in the possession of the 
rightful owner. 

A Judge is entitled ast Judge of fact to give due weight to the evidence 
adduced by the parties and to draw his own inference which may be 
inconsistent with the case of either party. Nanda Kumar Das v. 
Emdad Ali ... he a ut ek aus 

Possession, act &f—~Hogla, cutting of—Hogla, not exclusive property of any 

one; see Possession is er a: oe 


— Waste land—Hogla, cutting of—Record of Rights—~Indian — 
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Pre-emption cases, how decided ; see Pre-emption ii 
Pre-emption—Coparcener’s right against another—Rule of Mahomedan Law 
—Stare decisis—Division Bench differing from Full Bench—Procedure. 

Under Mahomedan Law one co-parcener can claim pre-emption against 
another : 

Although the Courts are not bound to decide cases strictly according to the 
rules of Mahomedan Law in matters of pre-emption, there is nothing in 
the rule which is based upon equality of right of co-parceners, laid down 
by the Mahomedan jurists which is contrary to the principles of justice, 
equity and good conscience. 

The principle of stave decisis is not #pplied, as cases of pre-emption are 
very rare in Bengal, the decision not affecting many titles and as there is 
no conflict of opinion among Mahomedan jurists. 

Per Sanderson, C. F.: When a Division Bench of the High Court doubts 
the correctness of a Full Bench decision, it should bring the matter to the 
notice of the Chief Justice and consult him as to the propriety of a Bench 
being specially constituted to consider the matter. ‘Shiekh Enatullah 
v. Sheikh Kowsher Ali a das sbi 

Mahomedan Law—Vendee ; see specific performance 

Prejudice—Arrangement between co-sharers before revenue sale—Purchaser 
of residuary share of estate at revenue sale. see Cause of Action aes 

Presidency Towns Insolvency Act, Sec. 8—‘A person aggrieved’—Double 
bankruptcy under the same Act—Discharge of insolvent ; see Insolvency 

» Sec. 8—Test whether the appellant is 











Á- 





a ‘person aggrieved’; see Insolvency se sie sme 
Presidency Towns Insolvency Act, Sec. 102, applicability of; see 
Jurisdiction ; m 
Presumption—Bengal Tenancy Act (VIII of 1885), Sec.: 50 (2)—Presumption 
of fixity of rent—rebuttal—Proof—Change in the rent or rate of rent, if 
to be substanttal—Acceptance by tenant. 

To rebut the presumption of fixity of rent under Sec. 50 (2) of the Bengal 
Tenancy Act, all that is necessary to find is whether there has been a 
change in the rent or rate of rent. The change must be a real one in the 
sense that it was intended to be a change but that does not mean that it 
must be of a substantial amount. 

In order to decide the question it will also have to be considered whether the 
tenant submitted to it. Dearish v. Dwiijadas Chakrabarty 

aon Document creating tenancy in respect of 275 bighas of 
land—Document containing some clauses more consistent with creation of 








a raiyati interest ; see Tenure ade sd 
—— —.————-——No claim for enhancement for a long time—Value of property 


increased ; see Rent, fixity of wes Sei 3 
— — — Payment of uniform rent for more than 50 years—Lease for 
dwelling purpose—Origin of tenancy unknown ; see Tenancy 
— -—-_—_— ~ — Record of rights—correctness of entry ; see Possession 
Presumption, rebutting of, under section 50, Bengal Tenancy Act—Change 


in rent or rate of rent, if to be substantial—Tenant, submission of 3 see 


Presumption _... oe as a a a. 
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o 
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Principal 's liability to indemnify Agent—Forward Contracts—Sale of Goods 
—Options ; see Contract .., sai "e ii pia 
Privy and water tax, by whom payable, see Assessment sea as 
Probate, grant of, application for annulment of—Will proved before, if to be 
taken into consideration ; see will a ‘es on es 
——~---—, person entitled to obtain—Person, who acquired vested interest ; 
see Will s or i 
Procedure—Division Bench differing irai Full Bench ; ; see Pre-emption 
—~ ~ ——Nuisance, if not removed within the time fixed by Court—Crimi- 
nal Procedure Code, Sec. 140 (2) ; see Nuisance, removal of ... “ 
-—~~Magistrate concluding that the acquittal of another person jointly 
concerned in committing offence is no bar to issue of process against 


——— 





another ; see Process, issue of a vee aa nee 
Procedure, rules of—Justice ; see Rent, fixity of i 7 
Proceedings of Legislature, if can be looked into, see Jurisdiction 


Process issue, of-—~Criminal Procedure Code (Act V of 1898) Secs. 202 203—. 


Magistrate’s jurisdiction—Previous trial and acquittal ofan accused 
concerned jotnily with the present accused in committing an affence— 
Revival of proceedings against the present accused on the same offence. 

A Magisirate has a wide discretion in issuing process upon an accused ona 
complaint being made before him but although the discretion is wide it is 
not unfettered. 

In determining whether process ought to issue a Magistrate must proceed 
according to the provisions of the Criminal Procedure Code and if 
after carrying out the instructions therein contained heis of. opinion 
upon the materials before him that a prima facie case has been made 
out, he ought to issue process and in such circumstances he is not entitl- 
ed to refuse to issue procsss merely because he thinks that it is unlikely 
that the proceedings will result in a conviction. 

If the Magistrate comes to the conclusion that the facts alleged by the 
complainant disclose an offence, and in his opinion there is no ground 
for distrusting the complainant, he can issue summons although some 
other persons were tried and acquitted on the same charge and on the 
same facts. 


It is settled practice that if the Magistrate having followed the procedure 
laid down in the Code has exercised a judicial discretion as to whether 
he ought to issue process or not, the High Court will respect his deci- 
sion and will be slow to disturb the order that he had made, 

A and B were alleged to be concerned jointly in committing an offence 
and A was tried and acquitted. Subsequently a complaint was made 
against B on the same offence : 

Held, that although in such a case the plea of autre fois acquit would 


not be available to B and the acquittal of A would not bar the issue of | 


process against B, the fact that another person accused upon the same 
facts of having been implicated inthe same offence had been acquitted 
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Process, —( Contd, ), 
might properly be taken into consideration by the Magistrate in dete. 
mining whether upon the materials before him there was sufficient ground 
for proceeding to issue process upon the person against whom the com- 
plaint had been preferred. In each case the Magistrate in deciding 
whether process should issue must exercise a judicial discretion having 
regard to the materials duly placed before him. | 


Where the Magistrate had come to the conclusion that the acquittal 
in the previous trial was not a bar to the issue of process against 
the petitioners, he should not straightway order issue of process 
without paying, any regard. to what had taken placein the earlier 
proceedings. Subal Chandra Namadas v. Abdulla Sheikh 


Proof—-Distribution or quantum of fund—Order affecting fund applicable for 
dividend in Court of Insolvency ; see Insolvency 

Properties liable to partition ; see Endowment 

Property, if debutter ; see Endowment 

, incapable of possession ; see Possession ... as on 

wl, not subject of theft, if to be restored to accused—Acquittal due to 





eerie 


incompleteness of evidence ; see Recovery 7 
se ——, not subject of theft, is to be restored to accused—Accused sautiet: 
of charge of theft ; see Recovery is sis 
Prosecution—Bustee owner—Improvement—Calcutia Municipal ‘Act (HI B.C 
of 1923), Secs. 346, 359--Corporation, if can refuse acceptance of notice—~ 
~ Bustee owner prosecuted and fined—Prosecution within 6 months. 


It is obligatory on the Municipal Corporation to accept notice under section 
359 of the Calcutta Municipal Act notwithstanding the Bustee owner 
having been prosecuted and fined for neglect to carry out a requisition under 
section 346 and it is not Open to them under section 3 59 to refuse to accept 
such a notice and the owner of the Bustee giving the notice is entitled to 
six month’s time allowed by the section within which he is to effect the 
removal of all the huts standing on the land. It is open to the Corpora- 
tion if on the expiry of the six months from the date of the notice the 
huts are not removed, to revive once more the former proceedings under 
section 346, A prosecution started within 6 months fromthe date of the 


notice is bad in law. Barada Prosad Roy Chowahury v The Cor | 


poration of Calcutta 
Provincial Insolvency Act, Sec. 33 (3). ‘ Any edlr apean who has 


already proved one or more debts, but wishing to prove a further debt; see.. 


Debt, proving of sis a ee, a he 
en , Sec, 72. applicability of; seg Jurisdiction 
, nec. 72 Discretion as to order prosecution ; 




















at ie 


ee 


see Jurisdiction ; 











ects Co an, Sec. 72, origin of, see Jurisdiction 
Exon aS anne een eng Sec, 72 (2), complaint not made aceording 
to effeċt of ; 3 see e Jurisdiction T : xii a 8 
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Pujari, if*competent to maintain a suit, absence of refusal by Shebait; see 
Suit, mantainability of oR TA a: 

Purchaser in a money decree against a non-transferable occupancy raiyat 
interest of ; see Occupancy holding 





arrangement between co-sharers before revenue sale; see Cause of 
Action see sis me 
Putni, grant of ; see Rent fxity of oe ni a 
-+ — lease—Covenant that lessee would give back to the lessor such por- 
tion of the land as he required—Bengal Tenancy Act; Section 
178 (1) (a) and (b). see covenant... ` re dis sy, 
Raiyat, if entitled to possession of share of holding, on termination of under- 
raiyati lease ; see Ejectment ` fe as 
Rate, percentage of, determined, how long continues; see Assessment 
Ratification—Element ; see Occupancy holding A 
Re-attachment, if necessary—Attachment before judgment—Sale in execu- 
tion of decree of another decree-holder set aside ; see Execution sale 
Record of rights, entry in—Probative value—Evidence Act, Sec. 114; see 


awe 


Possession ees 
Recovery—Subject of theft—Acquittal of AENEA of fresh bond, 
till title proved. 

When an accused is acquitted of a charge of theft and the property found 
with him is not found to be the subject of theft, he is entitled to recover 
the property; but if the property found with him is the subject of theft, 
the stolen thing will not be delivered to him,his acquittal being due to the 
incompleteness of evidence. 

A criminal Court is not competent to direct the complainant to execute a 
fresh bond till the disposal of title to the property by a civil Court. 
Rasul Khan v. Emperor. fe we ei 

Reference, for confirming part of order, if i in right form ; see Possession 
, if legal—Application in Court containing reference to’ matters in 
difference as well as other matters—Court making reference to arbitrators 
with regard to matters in difference in the suit—No objection by parties ; 
see Arbitration.. ° 
Registrar, if can admit an appl filed out of time—Ful Court-fee not aid 
within limitation period ; see Appeal, if abates a 
Registration Act, Secs. 17, 49—Gift by Mahomedan ; see Gift . a 
» Secs. 17 (2) (v), 49—Agreement for sale of land—Pay- 
ment of earnest money by buyer—Buyer pressing for completion ; see 
Sale + 
Regulation XLIV of 1793, Sec. si Parcbaakt at a Oiee sale tot 
arrears of revenue, right of—Substituting ha increase of 
see Rent fixity of e 
Remand by Magistrate to police EE E ETA Police Act ; see o Detention. 
——— Prgcedute to be adopted by appellate Court—Civil Procedure Code 
(Act y of 1908) O. 4E rr. 23, 25~—lssue, framing and decision of = Irre» 


gulaPity. 
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of residuary share of estate at revenue sale, if affected by B 


PGE. 
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Rem&nd,—fContd.), 


The right of reversing a decision and remanding a case may be exercised j 
under special circumstances mentioned in order 4r r. 23 Civil Procedure 
Code. i 

If the appellate Court thinks it necessary that an issue should be framed 
and decided he should frame the necessary issue and refer it for trial to 
the lower Court, under o. 41. r. 25. 

The trial Court decided all the points raised before it on the merits and 
passed a decree in accordance with its findings. On appeal by the 
defendant the lower appellate Court set aside the judgment of the trial 
Court and sent back the case to that Court for deciding it by framing an 
issue which it considered necessary : 

Held, that the procedure adopted by the lower sppellató Court is erroneous. 
It should proceed under order 41. r. 25.—Mansurali Sarkar v. Jami- 
ran Bewa. a 

Remanding a case for decision a ETE an issue by the primary Court ; 
see Remand ss i 

Rent, acceptance of Relationship of landlord ATE tenant ; see s cinay 
holding 





, ag to suspension of, rule as to, when applied ; see Rent, suspension of, 

Rent decree—Execution against some of the tenants, effect of ; see Execution 
sale . eS oe gas 2 

Rent, enhancement of—T enure held from the time of Permanent settlement ; 
see Rent, fixity of es es on st 

— of tenure, enhancibility of—Inference—No direct evidence as to actual 
terms ; see Rent, fixity of . 

—, fixity pene XLI y of 1793, Sec. eaipaley. liability of, to buy 
enhanced rent—Burden of proof as to fixity of rent-—Revente sale, 
effect of, on contract—Inference—Putni talug—Presumption as to fixity 
of rent—Reception of document in evidence—List not mentioning the 
document—Negligence—Civil Procedure Code (Act V of r908), O. 7 Rr. 
14, 18.—Discretion—Rules of procedure, 

Per Sanderson, C. F: The onus of proving in the first instance that the 
rent is a fixed one, is on the tenant. 

Per B. B. Ghose, F: Whena tenure is not held from the time of the 
Permanent Settlement, the zemindar has a prima facie right to ask for an 
enhancement of rent of the tenure, from time to time, unless there is 
anything to prevent him from doing so : 

Under section 5 of Regulation XLIV of 1793, a power was given w the 
purchaser at a Government sale for arrears of revenue to avoid the subsist- 
ing engagements as to rent, and to increase the rent to that amount at 
which according to thè established usages and rates of the *Pergurinah ; 
or District, it would have stood had the cancelled engagement so avoided 
never existed. This gives it a just and reasonable operation, and virtually 
it Would have had none, when the existing rent was already according to 
the usages and rate of the Pergunnah: Hence the revenue sale held in 
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or about 1800 did not affect the other terms of the contract which there 
might have been between the parties at the time of the creation of ‘the 
tenure. - | 

Where the landlord claimed title by succession from action: “purchaser, at 
a revenue sale of the zemindari held in or abotit 1800, he was bound by 

contract as to fixity of rent if the tenure was created after the Permanent 
Settlement. 

Per Sanderson C. F: The fact that the taluqdar had to pay aaa 
rent by reason of section 5 of Regulation XLIV of 1793, does not ‘slow 
conclusively that the rent was not fixed. 

Per B. B. Ghose, F: Enhancibility of rent ofa tenure, where there is no 
direct evidence as to what the actual terms are, can be inferred from 
other circumstances in the case. 

A mere mention of a taluq as a putni taluq does not create a putni taluq. 
There may be other terms in the document which may show that although 
the word ‘putni’ was used it was not really a putni taluq. 

Per Curiam : The grant of a putni connotes that the rent is fixed. 

Having regard to the lapse of a long series of years extending to a century 
when the value of the property has gone up at least ṣo per cent, and no 
attempt having been made during all this period to claim any enhancement 
of rent, a legitimate inference can be made that the original contract was 
that the rent should be fixed for ever. 

Per B. B. Ghose, F: Where there is no reasonable ground for suspicion 
that documents might have been fabricated after the filing of the plaint 
such as documents obtained from public offices or copies obtained from 
Court and with regard to which the other side may not -be prejudiced as 
being taken by Surprise or not having any ‘opportunity of adducing rebut- 
ting evidence, ‘the Court may properly, in the exercise of its sound discre- 
tion, receive such doctiments in evidence and ‘then decide as to their pro- 


bative values giving every opportunity to the other side to rebut the effects 
of those documents if they were believed. 


Where the document was alleged to have been a copy obtained from some 
Court where the original was alleged to have been filed, and if the plain- 
tiff had not been negligent i in the production of the document in Court, it 
might reasonably be accepted by the Court. 

Wide discretion has been given to ‘the Court with regard to matters of recep- 
tion of evidence although the documents have not been entered in the list 

of documents filed by the parties and this discretion should be exercised 
for the furtherance of justice. 

Per Curiam: The ‘appellate Court will not interfere with the order of re- 
jection of document not entered in ‘the list of documents filed by the party 
under O. 7 R. r4 of the Code of Civil Procedure unless the appellant can 
show that the discretion was wrongly exercised by the primary 
Court. ° 


Per B. B. Ghose, F: ‘Rules of procedure are not made for the purpose of 
6 
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hindering justice”. Saroda Prošad Pakraši v. Umasankar 
Sanyal i sea 


Rent, suspension of, doctrine of, when aspled; ; see Suspension of rent 
, suspension of—Eviction by landlord—Evidence ; see Suspension of 





rent... gs ae or ae sid is 
—, suspension of, on account of eviction by landlord—Facts, necessary ; ; 
see Rent, suspension of vai w es 
, suspension of—Rent fixed according to area in possession ; see Suspen- 





sion of rent... “a ne wat ibs 
, -suspension of, rule asto, arule of policy; see Rent, suspension 





OE 45 di o zdi vs és 
Representation in Sherista of landlord, a question of fact ; see Tenure 
Residuary share of estate, purchaser of—~Revenue sale—Arrangement be- 

tween co-sharers ; see Cause of Action 


Resjudicata—Civil Procedure Code (Act V of 1908), section 11 and Expl. IV 
—Co-defendants—Construction of deed~—-General principles of res judi- 
cata—Limitation Act (IX of 1908), section 10,1 Sched. I Aris. 142, 144— 
Endowment—Shebatt named as trustee—~Adverse possession—~ Particular 
Jorm of expression. 

Per Mukerji, F: “There must be a conflict of intererts amongst the defen- 
dants, and a judgment defining the real rights and obligations of the 
defendants inter se. Without necessity the judgment will not be res 
judicata amongst the defendants, nor will it be res judicata amongst 
them by mere inference from the fact that they have collectively been 
defeated in resisting a claim to share made against them as a group”. 

Courts are reluctant to apply the doctrine of res judicata as between co- 

“defendants unless clear indications appear of the presence of all the requi- 
site conditions, and in the generality of cases where it has been 
applied ‘with great caution. So chary are the Courts of apply- 
ing this doctrine in the case of ‘co-defendants that in some cases the 
Courts have enunciated the rule as limited to cases of active contest. 

The tendency of Courts is to apply the doctrine of constructive res judicata 
founded upon Explanation IV to section 11 of the Code of Civil Procedure 
within very narrow limits even as between plaintiffs and defendants, and 
there is scarcely any room‘for its application as between co-defendants. 
At any rate, the doctrine of constructive res judicata is not applicable to 
co-defendants in a case where they made a joint defence to the plaintiff’s 
suit. 

Where the plaintiff’s suit is wholly dismissed, and one defendant cannot 
prefer an appeal against another, the decision cangot operate as 
res judicata. 

Cases of construction of deeds which all the parties to a litigation submit 
before the Court in order to ascertain or adjust their respective rights fall 
within the principle that where the parties to a litigation submit a ques- 
tion for the‘decision of the Court and the Court gives a decision on being 


so invited, that decision binds all the parties for the future. e 
s 
b è 
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The cages do not in any way qualify the provisions of section 11 of the 
Code of Civil Procedure in so far as cases which come within the scope of 
that section, or affect the question of res judicata, when a previous deci- 
sion of a suit is alleged to operate asa barina subsequent one as be- 
tween persons who were co-defendants in the previous suit : 

Per Curiam: For the application of section ro of the Limitation Act, two 
conditions must combine ; there must be a trustee with express trust and. 
an estate or interest vested in .he trustee ; in other words, the trust must 
have been created for some specific purpose and the property must have 
become vested in the trustee with the object of carrying out that 
purpose into effect. - 


Section 10 of the Limitation Act has no application to the case of an edow- 
ment in which there is a dedication in favour of the deity. The properties 
vest in the deity and the management, control and ‘possession remain in 
the trustee. In the case of adverse possession by such trustee, either article 
142 or article 144, schedule I of the Limitation Act isapplicable. The 
possession of the deity must be presumed to have continued unless it is 
proved that the trustee set up a title hostile to the deity. 

No particular form of expression of an intention is necessary to constitute 
adverse possession ; it is always a question of animus which has to be 
gathered from all the circumstances. Ganga Prosad Chowdhury v. 
Kuladananda Roy 32 be ads i Bs 

Res judicata—Suit jor recovery of possession—Decision in proceedings under 
section 106 of the Bengal Tenancy Act (VIII of 1885). 

A’s name-was recorded in the finally published record of rights as the owner 
of 8g. 3k. sd. B thereupon instituted a suit under section 106 of the 
Bengal Tenancy Act for a correction to be made inthe entry of the 
names of the owners of the Taluk and alleged that she had 14 annas and 
odd share therein and she made C pro forma defendant, alleging that the 
said C had one anna odd gundas share in the said Taluk. B was success- 
fulin the said proceedings. A thereupon instituted a suit praying for 
declaration of title and recovery of possession : 

Held, that the decision in the suit under section 106 of the Bengal Tenancy 
Act did not operate as res judicata in respect of A’s claim in the present 
suit. Asrafannessa Khatun v. Hem Chandra Chowdhury 

Resjudicata, doctrine of, as between co-defendants, when applied, see 
Resjudicata 7 ee sas vs T 

Resumption—Thkanadari and Lakheraj lands—Person claiming under 
settlement from Collector, what to prove. 

While both Lakheraj and Thanadari lands were excluded from the operation 
of the Permanent "Settlement, Lakheraj lands were neither assessed nor 
settled with the zeminder while Thanadari lands were settled with the 
zemindar but excluded from the operation of the Permanent Settlement 
in the sense that the resumption and reassessment thereof was reserved by 
the Government. Raja Rishikesh Law v. Srimati Mandakini 
Dasi e S is ay Ma a m 
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Revenue sale—Arrangement between co-sharers—Purchaser of residuary 
share of estate at revenue sale ; see Cause of Action ee = 293 
———— Bengal Revenue Sales Act (XI of 1859) Secs. 2, 3, 6, and 33— 
Revenue, when due—Last dates for payment of arrears—Auction~- 
sale in defauli—Legality questioned—Misdescription of property in 
notice—Appeal to Commissioner—Substantial injury—Suit to set 
aside sale. i AS : 

The Board of Revenue, in pursuance of section 3 of the Bengal K 
Revenue Sales Act, had fixed at the last dates for the payment 
of arrears of revenue the 7th June, 28th September, r2th January 
and 8th March respectively in each year in respect of the several 
quarterly instalments. The co-parceners of a certain residuary share in 
a Mahal defaulted in the payment of the June instalment of 
Rs t«f1as-g piesand accordingly on the 5th August following (1917) 
the Collector issued a notification for the sale of the property, contain- 
ing on the face of it the statement—‘‘ The shares have been noted on 
the reverse; no share other than the zjmali share noted herein shall 
be sold but in fact, on the reverse, the property to be sold was 
incorrectly described as measuring 17 cotfas 12 dhanes, instead of 2 
bighas, 15 cottas 12 dhanes. At the auction held on the 24th Septem- 
ber 1917, the appellant purchased the property for Rs, 850, and on the 
29th April 1918, was put in possession thereof. ‘The co-parceners in the 
mean time, onthe’ roth December 1917 preferred an appeal to the 
Commissioner of Revenue under section 33 of the said Act, but did 
not specify therein or prove any irregularity other than the above 
mis-description, or any substantial injury accruing to them in conse- 
quence thereof, but they alleged hardship. The appeal was dismissed. 
In February 1919, they instituted an action for setting aside the said 
sale alleging in their plaint jnter alia that the name of the Mahal 
and the details of the arrears of revenue (sadar jama) had been wrongly 
entered in the notification for sale, but not disputing that the revenue in 
respect thereof was in arrears on the 7th June, 1917: 

Held, (i) that though the last date for the payment of the arrears under 
Section 3 Of the Act, and the Rules of the Board of Revenue was the 
7th June, the revenue in question appeared, both by the Collector’s 
records and by the fact that no allegation to the contrary had been made 
by the respondents in either their appeal to the Commissioner of Revenue, 
or in their plaint in this suit, to be really due at some date prior to the 
ist June, 1917, and was in arrears immediately thereafter, under section 2 
of the Act, so that a sale on the 24th September 1917 was eegular : 

(ii) Under section 33 of the Act, the respondents’ suit ' must be dismissed 
for (a) the Collector’s notice of sale of the sth August 1917 plainly indica- 
ted that the whole of the residuary share (“the ijmali share”) was about 
to be sold, the Sadar Jama specified on the face of it being also the amo- 
unt in arrears in respect of the whole residuary share, and thoughan error 
occured in noting on the reverse of the notice the particulars of the arga 
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Revenue sale ——( Contd.). 


ofthe property, it was an error only in the exercise of the Collector’s 
powers, and had no effect on his jurisdiction (b) the omission to make 
such an error the ground of an appeal to the Commissioner barred its 
being raised in the present suit; (c) no substantial injury had been 
alleged to result from the trifling error mentioned to warrant the sale 
being set aside as against a purchaser bidding freely at a revenue sale. 
Jagadiswar Narayan v. Muhammad Haziq Hussain i 

—~~-—-— sale--Contract between parties at the time of creation of tenure ; 
see-Rent, fixity of i se 

-———— sale~Landlord claiming titl : by succession from auction-purchaser— 
Contract as to fixity of rent—'‘enure created after Permanent Settle- 
ment ; see Rent, fixity of ... a bes i 

—~~—— sale—Purchaser, rights of, as to subsisting engagement and enhance- 
ment of rent—Other contract ; see Rent, fixity of . ane 

Revision—Jurisdiction of trial Court to make award, attacked ; see Arbitra- 


tion Zs 





Right of occupancy, if can ‘be given as a gift by fiir, ; see Ziraat 
lands Dio o, ss sk es vik 

of person arrested without warrant to be produced before Magistrate ; 

see Detention .., ae oa fe 23 es 


of person arrested without warrant to be taken out of Police custody— 





Interest of accused ; see Detention ; 
to detain a person in police custody—Origin ; see Detention 
to hold properties of wakf, nature of—Appurtenant to office of Mutwalli; 


see Suit, maintainability of i ksi 








Rule against perpetuities—Covenant reserving right to get back some lands ) 


from, putnidar when required by lessor see Covenant 

against perpetuities, where applicable, right reserved to the proprietor 

and putnidar see Covenant... ou eee sei 

as to suspension of rent, a rule of policy ; see Rent, suspension of 

, as to suspension of rent, when applied ; see Rent, suspension of 

Sale—Transfer of Property Act (IV of 1882), Sec. 55—‘lnterest in property’ — 
Agreement jor sale of land—Non-regisiration thereof—Registration Act 
(XVI of 1908), Sees. 17 and 49—Admissibility thereof in evidence— 
Suit for specific performance—Purchaser anxious to complete. 











Under a document, which was not registered, but which purported to be an 


agreement for the sale and purchase of land for Rs. 10,000, the purchaser 


had paid Rs. 1,000 as" earnest money, and completion was to take place _ 


within 40 days. 

The vendor eventuajly, notwithstanding the purchaser’s constant requests, 
refused to complete, and, being sued for specific performance, pleaded 
that the document, not having been registered under section 49 of the 
Registration Act, was inadmissible in evidence. The High Court being 
of opinion that the document did not effect a sale, but was an agreement 
for sale, was therefore exempt from registration under section 17(2) of the 
said. Act, and accordingly decreed specific performance ; 
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Sale,-—-(Conid Ji 


Held, assuming (without deciding) that the document was, «as held by the 
High Court, an agreement for sale, and nota conveyance, yet, as the 
buyer had paid earnest-money, and had been pressing for completion, 
which the vendor refused, it created, under section 55 of the Transfer of 
Property Act, an “‘interest in property” within the meaning of section 17 

~(2} {v) of the Registration Act, and was accordingly compulsorily regis- 
trable, or, in default, inadmissible in evidence. The decree of the High 
Court set aside, and the suit dismissed. sa i i v. Indar 





Singh x 3 te 
, if can be partially set aside ; see E ie 
‘Samanodaka’——-Dayabhaga School ; see Inheritance... i 


Second appeal—Civil Procedure Code, Sec. i hopieation for setting side 
sale by the heirs of deceased judgment-debtor under O. 21 R. go Civil 
Procedure Code—-Execution sale without substituting heirs of deceased 
judgment-debtor ; see Execution sale ... A sii TA 

Second Appeal—Meaning of assessment in resolution ; see Assessment 

Second afpeal—Previncial Small Cause Court Act (IX of 1887), Sch. H 
Cl. 35 (ti)—Sutt for price of paddy cut and misappropriated, if a suit of 
Small Cause Court nature-—Civil Procedure Code (Act V of 1908), 
S. 102, if a bar. 

A suit for price of paddy alleged to have been cut and misappropriated by 
the defendant without committing any criminal offence is a suit of a 
nature cognisable by a Court of Small Causes and does not fall within the 
exception set forth in Sch. II Cl. 35(ii) of the Provincial Small Cause 
Courts Act and section 102 of the Code of Civil Procedure is a bar to a 
second appeal to the High Court in such a suit. Kedar Sheikh v. 
Najumaddi Sheikh Sis P 

Security—Criminal Procedure Code (Act V of 1808). Sections 110 Cis, ie 
to (f), 118—Previons registration of the accused under Criminal Tribes 
Act (IH of 1911), Section 4, effect of——Necessary elements for binding 
down the accused—Each case to be decided on its own merits-—~Reputa- 
tion—Acts after registration. 

Under the provisions of the Criminal Tribes Act and the rules framed there- 
under although the control that is obtained over a person by registering 
him asa member ofa Criminal Tribe is sufficient to prevent him from 
committing many of the acts for which preventive action under Chapter 
VIII of the Code of Criminal Procedure may be necessary yet he has, 
notwithstanding such control, enough liberty left in him to pursue a 
career of crime bringing him within some of the clauses (a) to (e) of sec- 
tion 110 or to prove himself dangerous to society within the meaning of 
clause (f) of that section. Each case therefore has to be scrutinized on its 
merits, the information upon which proceedings are asked for being scan- 
ned and the question whether preventive action is called for or not being 
considered, due regard being also had to the consequences which in most 
cases will inevitably follow, namely that there would be failure to furnish 

e sureties. If such proceedings appear tobe necessary in view of the 
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exigencies of any particular case, evidence of general repute which is 
bound to be affected ina large measure by the very tact of the person 
prosecuted against being a member of a criminal tribe, should be, if at all, 
acted upon with gréat caution and scrutiny. 

The two petitions were registered under section 4 of the Criminal Tribes 
Act in December 1924, and proceedings under section 110 of the Code of 
Criminal Procedure were started in October, 1925 : 


Held, that the evidence of general repute was not of much importance, as 
they were members of a criminal tribe and asthey might have the same 
reputation when they were registered under section 4 and the fact that 
their reputation continued as before did not show that further preven- 
tive action was necessary. 


That it was necessary to see what the petitioners might have done after 
such registration. 

Upon a review of the evidence adduced in the present case their Lordships 
held that the materials were not sufficient to bind down the two accused 
petitioners under section 110 Criminal Procedure Code when they were 
already registered members ofa criminal tribe. Bedu Mir v. 
Emperor _... m i ias s u 

mm — God behaviour—Criminal Procedure Code (Act V of 1898), Sec. 
ro8—Indian Penal Code (Act XLV of 1860), Sec. 153A— Promotes or 
attempts to promote feelings of enmity”’—Tendency—Intention to pro- 
mote enmity—‘‘Constructive intention’ —Explanation to section—Pro- 
viso—Malice, when to be imputed—Binding down—Person insisting 
upon putting his case. 


The Court should consider carefully whether it is really the law that any 
person who prints or publishes anything which, in fact, has any tendency 
to promote ill feeling between classes, has committed an offence or has 
rendered himself by that mere fact liable to proceeding under section 108 

~ of the Code of Criminal Procedure. 


Section 153A of the Indian Penal Code does not mean that any person who 
publishes words that have a tendency to promote class hatred can be con- 
victed under that section. The words “promotes or attempts to promote 
feelings of enmity” are to be read as connoting a successful or unsuccess- 
ful attempt to promote feelings of enmity. It must be the purpose or 
part of the purpose of the accused to promote such feelings, and, if it is 
no part of his purpose, the mere circumstance that there may bea ten- 
dency, is not safficient. Whether or not the promoting of enmity is the 
intention, is to becollected in most cases, fromthe internal evidence of 
the words themselves ; other evidence can also be looked at. They are 
decisive in all cases where the intention is expressly declared ; also “if the 
words used naturally, clearly and indubitably have such a tendency then 
it must he presumed that the publisher intended that which is the natural 
r&ult of the words used” :—But the words used and their true meaning 


are never more than evidence of intention and itis the real intention of œ 
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the accused that is the test, There is no such doctrine as ‘constructive 
intention’, 

An Explanation given in the section is not the same as a proviso ; it cannot 
be used to enlarge the provisions of the substantive section, any more than 
a proviso can be used to enlarge the provision to which it is a proviso. 
Such things are put in constantly to enable certain classes of people to feel 
safe that the section will not penalise them if they are acting in a certain 
manner. 


Malice is not to be imputed without definite and solid reason. 

Under section 10S(b) of the Code of Criminal Procedure, the publication of 
matter whichis the vehicle of an attempt to promote enmity is punish- 
able. 


The rule laid down that “in order to justify an order under section 108(b) 
of the Criminal Procedure Code, one has only got to find that there are 
words used in the leaflet or matter complained of, which are likely to pro- 
mote feelings of enmity or hatred” is wholly inadmissible, 


In this case, the newspaper had given a perfectly legitimate, sensible piece 
of news without any intention to utilize that piece of news for the purpose 
of promoting or furthering c'a-s hatred ; even if the news were such that 
it was possible that some peo’: reading it might be induced to entertain 
unreasonable feelings towards a class of other people even then it did not 
come within the mischief of section 153A of the Indian Penal Code and 
section 108 of the Criminal Procedure Code. 


Merely because a person has insisted upon putting his case before the Court 
and taking its decision, does not warrant an inference that it is necessary 
after the decision has been given to bind him down in order to prevent 
him from doing the same thing again. P. K. Chakrabartty v. King- 
Emperor me sai ie i 172 

Sessions case~Fraudulent use of a forged receipit——Trial by Magistrate— 
Irregularity-~-Indian Penal Code (Act XLV of 1860)—Sections 196, 
47i. 

The accused judgment-debtor was found by the Civil Court to have used 
before it as true or genuine evidence a receipt acknowledging the receipt 
of a certain sum in cash by the complainant decree-holder which he knew 
to be forged, On the complaint of the said Civil Court he was charged 
and tried under section 196 Indian Penal Code by the Sub-Divisional 
Magistrate ; 

Held, that on the facts found the accused should have been charged under 
section 471 and not under section 196 Indian Penal Code, and should 
have been tried in the Sessions Court. Hara Mohun Das v. The 


i Emperor... se ie es es =e 113 
Sessions trial—Accused showing signs of insanity after the commencement “of 
trial~-Procedure ; see Insanity Sai ves s... 285 
Settlor, if can revoke a deed of dedication of property to an idol; + see Suit, “ 
maintainability of san a ies ie we 522 
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Shebait, right of-—Ekrar executed by settlor after settling properties to idol — 
Shebait to take the advice of executors ; see Endowment 


Specific performance—Contract of sale—Pre-emption unter Mahomedan 
Law—Relief—Multiplicity of suits—Specific Relief Act (I of 1877), 
Sec. 22-~Discretionary powers af Court. 


Where in a suit brought against two defendants for specific performance of 
a contract of sale entered into by the defendant No. r the plaintiff ts 
entitled to the specific performance of the contract as against the defen- 
dant No. 1 and the defendant No. z the Vendee of the defendant No. y 
has a right of pre-emption under the Mahomedan law as against the plain- 
tiff, it is inequitable to grant specific performance as claimed by the 
plaintiff. 

The Court in the exercise of its discretionary power given under section 22 
of the Specific Relief Act will not grant such relief to avoid multiplicity of 
suits. Munshi Habibar Rahaman v. Moulvi Ali Azahar 


Specific performanc:, suit for—Unregistered Agreement for sale of land— 
Payment of earnest money by buyer—Buyer pressing for completion ; see 
Sale ʻi ; ais 

Specific Relief Act, Sec. PE E R Suit for peit aE 
Vendee has a right of pre-emption under Mahomedan Law ; see Specific 
performance 





-== Sec, 42——-Other declarations that may be incidentally 
made, nature of ; see Election 

Splitting up of fee simple estate and creation of freehold estate for hife— 
Hindu Law ; see Limitation 

Stare decisis, Principle of, not applied ; see ee ; i 

Statement made by accused to a Police Officer, -how proved ; see Mis. 
direction i a 

Statements made by third re to the Police j in lie course of O 
how used—Evidence Act, Sec. 145, 155, 157 3 see Misdirection z 

made by third parties to the Police in the course of investigation 
Corroboration—Evidence Act, Sec. 157 ; see Misdirection 

Statute, construction of—Earlier and special legislation, if indirectly atti 
General words in a later Act—Intention ; see Assessment _... = 





a 


m, construction of —Enactment as part of one section or made in another 
section ; see Jurisdiction 

Suit, maintainability of—Suit for declaration—Disputed pet, nae 
Unlawful alienation—Suit by Mahomedan in his individual capacity— 
Mutwali—Professingto act as Mutwali—Adverse possession of office— 
Limitation Act (IX of 1908), Sch. I Art. 120. 


The plaintiff in his character as Mutwali of the wakf . properties and not in 
his character as a Mahomedan who used the mosque or participated in the 
benefits of the endowment claimed relief (a) that it be declared that the 
properties in the schedule appertain to the wakf ; (b) that the plaintiff be 
warded a decree for possession, it being declared that the defendant has 
atquired no title by his purchase : 


e 
PAGE. 


479 


162 


97 


162 
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Suit ,—(Conid.) ` ° s 


Held, that the plaintiff was not entitled to maintain the suit as framed in his 
individual capacity except in his character as Mutwaliin respect of the 
wakf. 

Cases on the point reviewed. 

The answer to question whethera person interested ina public mosque 
simply as a person who has a right to worship therein can institute such a 
suit in his individual capacity, depends upon the determination in each 
particular case as to whether the plaintiff has or has not a cause of action 
which must entitle him to the relief which he claims. 


lf there is an individual right in the plaintiff which has been violated or if 
some injury to that right is threatened, the suit will lie. In each case this 
question will have to be determined upon the allegations made ; and the 
nature of the relief that the plaintiff will be awarded will be consonant 
with infringement thathas been Caused or the injury that has been 
threatened. 


The fact ofa man’s professing to actas Mutwal! does not entitle him to 


institute a suit to recover possession of wakf properties from one who may 

' have wrongfully acquired possession of it. 

The office of Mutwali not being a hereditary one, a suit to oust a person 
from his office as Mutwali is regulated by article 120 of the schedule to the 
Limitation Act and if no suit has been brought to oust the person by rea- 
son of his having held the office for over six years he would acquire an 
indefeasible right to hold the office of Mutwali and would acquire a com- 
plete title for the purpose of litigation or anything connected with the 
endowment. The right to hold the properties of the wakf is 
aright appurtenant to the ‘office as Mutwali. Debendra Nath Mitra 
Majumdar v. Sheik Sefatulla 

——, maintainability of—Suit by Pujari—No denial by Shebait—Endowment 
decd, if can be impeached—Fraud of crediters—Endowment, if real-~ 
Revocation of endowment deed, s 

A right of suit ts vested in the shebait and not in the idol. In the absence 
of refusal by shebait to institute a suit for the protection of the property 
of an idol, neither a worshipper nor an idol is competent to maintain a 
suit. 

A valid deed of endowment can be impeached, if it is executed in fraud of 
creditors. 


lf a settlor is in debt at the time when he makes a dedication of his proper- 
ty to an idol, the dedication is invalid on the ground of its being nominal 
and colourable made with a view to protect the property covered by it 
against the claims of the creditors. 


In dealing with the question whether an endowment is real or nominal, the 
manner in which the dedication of the property is held and enjoyed is a 
most important point for consideration, : s 


A settlor can revoke a deed of dedication of property to an idol. Sri Sri 
Kalimata Debi v. Nogendra Nath Chuckerbutty foe, Wee aa 
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Suit, right 3f, in whom rests—Shebait and idol ; see Suit, maintainability 
of . Me we ve ie TA agi 
~——-, for contribution—Cause of action after determination of suit by trial Court 
and before heard by Appellate Court-——Pleading, different ; see Contribu- 
tion -suit 
Suit for declaration—-Wakf arope nain iienaa SiE by Maho- 
medan in his individual capacity for declaration that the property is wakf 
and for possession ; see Suit, maintainability of side oe 
—~-~ fOr recovery of possession—Decision in proceedings under section 106 of 
* the Bengal Tenancy Act ; see Res judicata Sun ses “a 
to recover possession of wakf properties, if can be brought by a man pro- 
fessing to act as Mutwalli—Wrongful alienation of wakf property; see 
Suit, maintainability of g sie ivi ae 
Summons case—Onmission to state to the accused the particulars of the offence 
with which he is charged—Criminal Procedure Code—Sec. 242; see 
Illegality bus m se T eu 
Surety—Sorefeiture of bail re Notice—Engutry by Magistrate~Criminal 
Procedure Code “(Act V af 1898) Sec. 512—-Evidence not recorded upon 
notice to surety—Evidence, insufficiency of. 
In a proceeding under section 512 Criminal Procedure Code the Magistrate 





is bound to hold an enquiry, to take evidence and to come to a conclusion 
that the person for whom the bond was given, has during the period of 
suretyship committed an offence. He is to hold an enquiry upon notice to 
the surety. 

If the only evidence recorded by the Magistrate in sucha case was not 
recorded upon notice to the sureties and it was not such as would ground 
a finding of fact against the surety or the accused that the latter had been 
guilty of an offence, the forfeiture of the bail bond was wrong. Moslem 
Mondal v. Emperor _... ss es PA ies 


Suspension of rent—Necessary elements—Rent fixed according to area in 
possession. x 


To apply the doctrine of suspension of rent on account of eviction by land- 
lord the finding must be clear that there has been an eviction in fact and 
the question must be tried whether the lessor was a party to the eviction 
and it must also be found as a fact as to whether the act was done by the 
landlord with the object of depriving the tenant ofthe peaceful enjoy- 


” ment of any portion of the demised premises. 


The doctrine of suspension of rent has been applied where the rent was 
fixed in alump for the whole land leased, treated as an indivisible subject, 
and it cannot be applied where the rent isto be fixed according to the 
area in possession of the tenant. 


Thus the principle of suspension of rent is inapplicable -where the tenant is 
liable to pay according to the stipulation atso much per bigha per year. 
Tarap Sheikh ù. Kutia Behary Roy Chowdhury ae ee 

x rent-®Principles where applicable—Eviction by laudiord, 


significant? gf. 
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Suspension,—(Contd.). 


The rule of law as regards suspension of rent has been introduced in this 
country as a-rule of equity, justice and good conscience or rule of policy. 
In order to apply the rule of law regarding suspension of rent on account of 
eviction by landlord the Court must look to the circumstances of each 
case and the facts necessary to cause suspension of rent must be distinctly 

found, 


The facts necessary to cause suspension of rent on account of an alleged 
eviction by the landlord must be distinctly found in order to bring into 
operation this rule which has been applied as a punishment to the land- 
lord for his illegal acts. In this case, the rent was apportioned, 


‘Eviction’ signifies that there must be something’ done by the landlord with 
the intention of depriving the tenant of the enjoyment of the demised pre- 
mises. Bisweswar Sarkar v. Kali Charan Ash sss re 
Tank, partition of—Co-sharer owning greater share, applying to purchase—Co. 
sharer ordering lesser share, if entitled to buy the share of the owner of 
larger share ; see Partition.. xs 
Teji mondi and Cutcha E E TAER Customs in onbe a Wiza 
transactions ; see Contract... a m a 
Tenancy~~Transfer—Bequest—Presum ption—Payment of sasrossa res 
Dwelling purpose—Admissibility in evidence Documents not inter par- 
ties—Statement in boundary description—Executant dead—Parties to 
document, not examined—Evidence Act (1 of 1872), Sec. 32. 

A bequest cannot be placed onthe same category asa transfer inter 
VEVOS. 

Where the origin of the tenancy was unknown, the rent was paid at uniform 

rate for more than 50 years, and the lease was for dwelling purpose ; 

Held, that it could be inferred that the tenancy was permanent and 

heritable. 


Certain documents were executed by A holding some land in the immediate 
east of the disputedland. He executed these documents in favour of some 
othe, persons and in describing the boundaries of his own land he gave the 
name of the plaintiff’s predecessor asthe owner of the landon one of his 
boundaries. No objection was taken to the admissibility of these docu- 
ments in the trial Court.. It was not known whether any person gave evi- 
dence to the effect that A was the person holding any land on the boun- 
dary of the disputed land. The documents themselves were proved by a 
person who was not a party to them. A was dead: 


Heid, that the documents were admissible in evidence under section 32 of 
the Evidence Act. Prainatha Nath Roy Chowdhury v. Rajah Bejoy 
Singh. Dudhuria Sie ue a 

——~ — —, passing bf Teva Maney transfer—Purchaser’s right ; see Occupancy 
holding na te: 2 3 “aay : 
Tenure—Document, construction of—Some ofthe clauses creating raiyati 
taterest-—Presumption—Bengal Tenancy Act (VHI of 1885), See. s 5)— 
° Tenure created before the passing of ihe Bengal Tenancy Aci and after 
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Tenure, —(Contd.). 


1882—Transferability— Transfer of Property Act (IV of 1882), Sec. 6— 
Acquiescence—Representation. 

A document purporting to create a tenancy in respect of 275 bighas of land, 
though contains some clauses which are more consistent with the creation 
of a raiyati interest, such as relating to the payment of Falkar and to the 
compensation for lands to be acquired for public purposes, raises a pre- 

*sumption that the interest created is that of a tenure-holder until rebutted 
by evidence to the contrary. 

A was aputnidar. On the 24th May, 1884, B executed a Kabuliat in favour 
of A by whicha Sarasari Jama was created in respect of 275 bighas of 
land.. Out of these 275 bighas 160 bighas was cultivated land for which 
a rental of Rs. 74 was fixed, the remaining 115 bighas were waste land for 
which no rent was assessed and it was provided in the document that the 
rent would be assessed therefor when the land would be brought under 
cultivation. On the ist December 1888 B sold the tenancy in respect of 
the 160 Bighas to C, who was recognised by A asa transferee in respect 
of the said 160 bighas and he thereafter sold to the plaintiff’s father D the 
said tenancy by a conveyance dated the „th May, 1894. On the 16th 
February 1895, D got a conveyance from B in respect of the remaining 115 
Bighas. D however was not recognized by A who went on instituting suits 
for rent against the heirs of C and D satished the decrees so obtained by 
depositing the decretal amounts in Court. On the 2oth September 1910 
A obtained a decree for arrears of rent against the heirs of C for a certain 
period and in execution of that decree he purchased the tenancy interest 
on the 2oth January, 1911 and took possession on the 28th January, 1911. 
In July 1911 the name of A was recorded in the settlement proceedings 
as holder of the tenancy interest. On a suit for declaration of the plain- 
tiff’s title to and for recovery of possession : 

Held, on the construction of the Kabuliat, that the interest created was that 
of a tenure-holder. 

That the tenure was transferable under section 6 of the Transfer of Property 
Act. 

That there was no question of acquiescence or of allowing somebody else to 
represent the transferee in the Sherista of the landlord. 

Whether there had been representation in the Sherista of the landlord or 
not, was a question of fact, and the mere fact that the transferee refrained 
from instituting a suit for a declaration to get his name recorded in the 

Sherista could not be taken as an acquiescence on his part or allowing of 
the transferor to represent him in the Sherista. Mahanta Bhagaban 
Das, Shebait of Raghuram Deb Thakur v. Bisweswar Nath 
Shaha sat ea ge si ssa ae 434 
~ created after Permanent Settlement-—-Contract as to fixity of rent— 
Landlord claiming.title by succession from Auction-purchaser in reve- 





nue Sale ; see Rent, fixity of su a ee as; 385 
, ren®of, enhancibility of—Inference——No direct evidence as to actual 
terms ; see Rents, fixity of... : saa ae sou se 985 


* 
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Thanadari lands ; see Resumption Ss 


Transaction between parties after the decision ot ae trial Court, it alters the 


aspect of the case ; see Contribution suit vis ov a 
Transfer of Property Act, Sec. 6—Document creating tenancy in respect of 

275 bighas of land after 1882 and before 1885—Transferability; see 

Tenure 











—-— ~-=, Sec. 55—‘Interest in property’ — Agreement for 
sale of land— Payment a eee money by buyer—Buyer pressing for 
completion ; see Sale 

—-——, Sec- 123-—Gift by Wahomedine see Gift 


-= 








shade a -pa 


Trial, previous, and acquittal of person jointly concerned with the present 
accused in committing an offence—Facts complained of, disclosing an 
offence ; Process, issue of . on ae . 

Under-raiyat holding meed along with other lands as part of his ider 
raiyati tenancy : see Ejectment ; ere 

Unlawful entry —Ouster of people with no ieee of physical vio- 
lence ; see Possession si a ae ick 

Valuation for appeal to Privy Council ; Low Valuation in plaint for Court fee ; 
see Leave to Appeal to Privy Council.. , 

Value, real, of the subject matter in Ipi for appealing to Privy Council, 
if can be enquired—Suit for ejectment-~-Suit valued less than Rs. 5000 
Appeal and second Appeal ; see Leave to Appeal to Privy Council 

Vested interest liable to defeasance ; see Will is PN 

Vesting, if can be transferred to another official assignee under a later adjudi- 
cation—~Insolvency proceedings in both Courts ; see Insolvency 

Wakf property, wrongful alienation of—Suit to recover possession, if can be 
brought by a man professing to act as Mutwalli ; see Suit, maintainability 
of ... 

Waste land ; see Posta 

Will—Construction—Fstate for life or Hindu widow's estate— Vested interest 
liable to be divested—Will proved before, if to be taken into 
consideration. 

On the 3rd October 1877, one Karuna Kanta Sanyal, executed a will, the 
first paragraph of which provided that on the death of the testator his 
wife A would be entitled to hold possession of the moveable and immoveable 
properties left by him during her lifetime, but that if she lived elsewhere 
and not in the family house, then her right to the properties would cease 
and she would only” get maintenance to the extent of one-fourth of the 
profits of the properties from the testator’s brother B and in the absence 
of B from his son C. Inthe second paragraph of the will, it was stated 
“that on the death of my wife, C the oniy son of my brother by his first 
wife and of whom both land my wife are very fond, shall! yet all the 
moveable and immoveable properties to be left by me. God forbid, if the 
said C dies before the death of my wife, then of the heirs of my nephew, 
such as wife, son, grandson, daughter having or likely to have sons or 
daughter’s son whoever will be alive at the time of the death of my wifg, 

e shall get all the properties left by me. If my nephew shall have no such 
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heirs, then my brother and the children of his second wife, if any, shall 
after the death of my wife get all the said properties. If he too shall 
have no such heirs, then after the death of my wife, the son of my 
Gurudeb...... and his nephew... shall get my properties in equal shares”. 
The third paragraph of the will provided “that my brother B and in his 
absence his son C will be entitled to realise all sorts of my dues ; and the 
debts incurred by me shall be paid off out of the moveable and immove- 
able properties to be left by me”. 

C was married to D before the death of the testator in October 1877. C 
predeceased A. A died in r919. — i 

in 1878 an application for probate was made by B in which it was stated 
that A was not desirous of taking out probate with respect to properties 
other than the debts mentioned in the third paragraph of the will and it 
was prayed by B that the grant might be limited to the realisation of the 
debts mentioned in the third paragraph of the will ; the grant was limited 
accordingly. The proceedings showed that one of the attesting witnesses 
to the will verified the application for probate, and another attesting wit- 
ness was examined before the District Judge who held that the will was 
proved and accordingly directed probate to be granted. 

D,the widow of, C made the present application for probate in 1922. The 
objectors were the nearest agnates of the testator : 

Held, that the estate granted to A was an estate for life liable to be divested 
onthe happening of certain contingency and not a Hindu widow’s 
estate. 

That C obtained a vested interest and not a contingent one, on the death of 
the testator, although such interest was liable to a defeasance in the event 
of his death before that of A. 

That, if the provision that the heirs of C would get the estate in the event of 
C’s dying during the lifetime of A, was valid, D in the events which had 
happened would be entitled to get the estate under the provisions of the 
will. If that provision was invalid, she would still get the estate as the 
heiress of C who had acquired a vested interest in the estate. D had 
therefore sufficient interest in the estate for obtaining probate of the 
will. 

That the provisions of the will were not of such a complicated character that 
an ordinary person would not be able to understand them. 

That the fact that the will was proved in 1878 could be relied on. Srish 


Chandra Sannyal v. Kadambini Debya iss jia l 18 
Worshipper, if competent to maintain a suit—Absence of refusal by Shebait ; 
see Suit, maintainability of wh fa P? 522 


Wrong-doer, joint--Suit for possession and for mesne sarohe against zemin- 

dar by putnidar—Tenant not party——-Mesne profits, if can be recovered 

from zemiadar ; see Mesne profits S i 182 
Ziraat lands—Rengal Tenuncy Act (VII of 1885, as sues by Act I of 

1902), section 120(2) and (2a)—~Letting before 2nd March 1833--Occu- 

pancy rights—“Any other evidence” —“ Agreement or compromise”. . 
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Ziraat,—( Contd Ji 


Section 120(2) of the Bengal Tenancy Act (as amended) does not exclude as 
inadmissible evidence that, subsequent to the 2nd March 1883, the tenant 
of lands coming under the Act admitted that they were ziraat lands of the 
landlord ; such admission is relevant and admissible as evidence, and falls 
under the words of the section ‘any other evidence that may be produced” 
but its cogency or probative-value must depend upon the facts and circum- 
stances of each’case. : 

The words “any agreement or compromise” in section 120{2a} of the Act 
mean only an agreement or compromise of a question in discussion as to 
the character of the land at the time when such agreement or compromise 
is made. 

A right of occupany under the Bengal Tenancy Act is a statutory right and 
is not conferred by a gift from a proprietor. Bindheswari Prasad 
Singh z. Maharaja Kesho Prasad Singh Bahadur 
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ERRATA. 


Page 7 Line 3 for Thandari read Thanadari, 

Page 37 Line 7 for Act II B, C. read Act III B. C, 

Page r15 Line 33 Jor where the Magistrate having come read where 
the Magistrate had come, 

Page 243 Line 19 for Category read category, 

Page 243 Line 19 for are often under read are often made under, 

Page 271 Line 21 for Krishna Set read Krishna sakha, 

Page 271 Line 41 footnote for 25 C. L. J. read 35 C, L, J. 

Page 317 Line 20 for Act XIV read Act XLV, 

Page 340 Line 6 for Birbhadraj read Birbhadra, 

Page 427 Line 32 for Manspied read Mansfield. 

Page 476 Line 42 footnote for (2) read (3). 

Page 486 Line 41 footnote for I. I. R. 53 Calc. 809 read I, L. R, 52 
Calc, 809 .. 

Page 572 Line 32 for 10 I. A. 84 read 1 I. A. 84, 
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Civil Procedure Code, Sec. 47—~Pre-decree arrangement to postpone execu- 
tion, whether can be pleaded in bar of execution of the decree 








——, Sec. 145, O. 34 R. 14-—-Surety making himself 
personally liable and also mortgaging property-——Decree-holder en- 
titled to proceed in execution against that property Sos 

Contract, sufficient performance of—Tender of goods of the contract ship- 
ment, quality and description imported not by the contracting firm but by 
another ii j k te sas 

Costs, how spoadioned cla and aaa ein in favour of 
both i isi ds oes om sii 

Criminal Procedure Code, Sec. 146—No application, where Civil Court 


determined therights of parties andalso determined the possession’ 


originally ss i 

raa aeea enn ny Sec, 190(1) (b) and 200 (aa)—Proceedings on police 
report in non-cognisable case -- Magistrate, if can take cognizance 

Damage suit for negligence——Storing of cotton without sufficient precaution 
against fire  ... ee a 3 

Divorce suit—What constitutes condonation on the past of husband 

Evidence Act, Sec. 112—Divorce after first marriage—Birth ofa son within 
four months of divorce but during subsistence of second marriage-~Such 
son, whether legitimate son of the first or second husband P 

Flow of natural water—Natural right of owner of land of higher level to let 
off his water to land of lower level 

Gift of engagement ring—To whom should the ring belorig sites sakne off 
of engagement .. = e 

Guardian and Wards ActscHiasbanid’s aiei of his minor wife 

Indian Companies Act, Sec. 4—Partnership consists of the executants in 
their individual capacity and not representative capacity 

Land Acquisition Act, Sec. 31(2)}—-Payment of compensation by on 
Collector and not depositing the amount in the District Count Clsmants 
right to apply for execution against Government directly me 

Legitimacy, presumption of, when there isa deed of separation between 
husband and wife, existing 

Letters Patent (Madras High Court), Cl, I pipea pe to is 
made plaintiffs—Order, if appealable a iis ie 

London Public Health Act, 1891, Secs. 4, 48, 141--Tenement house— 
Defective water supply-—Liability of owner—Mesne tenant, if owner 

Negligence unaccompanied*by moral delinquency, if amounts to professional 
misconduct ... ‘ee is Sie sits su 

On demand promissory note—Liabilily when arises—Interest—No men- 
tion in note 

Proceedings in Chatnhers—Publication aioa lease of i dae TE of 
Court s si awe a ies 

Provincial Insolvency Act, ‘Sec. 28 Cl. (2)—Joint Hindu family—Father 
became insolvent—Joint property vesting in Receiver 
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Whether there would. be presumption of legitimacy when there was a 
deed of separation existing between husband and wife. 


_ The parties were married in June 1922. On September 16, 
. -1922 by mutual consent they executed a separation deed. | It` was 
agreed thereby that they would live separate and apart and that the 
. husband should pay the wife an annuity. On January 14, 1925 the 
wife gave birth to a child. The wife alleged that the husband had 
visited her and the child was his. The husband denied this. 

Held (per Bateson J.) that the deed had the same effect as 
a judicial separation or a separation order and when such a separa- 


tion order could put an eni to the presumption of cohabitation, the 


« 


deed in question equally did so. 





Divorce suii—Adultery—- What constitutes condonation on part of 
husband, 4 
Husband petitioned for divorce of his wife on ground of adultery. 
At the hearing neither the wife nor the co-respondent appeared and 
a decree nisi was passed. The King’s Proctor intervened subsequently 


alleging that the petitioner had condoned by resuming cohabitation. , 


The petitioner pleaded that he had been duped to do so. The 


respondent appeared at this stage and challenged the statement | 


saying that everything about her doings was known to the peti- 
tioner. 
The question was whether in the circumstances there was 
condonation by the husband of the wife's conduct : 
Held (per Zord Merrivale) that inasmuch as the peti- 
tioner and the respondent had been found to have lived 
as man and wife for a month after the decree nisi there had been 
a case of condonation which should be defined as “the complete 
forgiveness and blotting out of a conjugal offence followed by 
cohabitation, the whole being done with knowledge of all the 
. circumstances of the particular offence forgiven” and rejected» the 
petitioner’s prayer. i ` . . 
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Claim and counterclaim—Judgment in favour of both*-Taxation 
costs—How to be apportioned. 


The plaintiff sued.the defendant claiming for-injuries to his 
motor car by negligent driving of defendant’s own car. The 
defendant denied. negligence, alleged contributory negligence and 
counterclaimed damages against the plaintiff. The County Court 
Judge gave judgment in favour of both plaintiff and defendant 
with costs in each case. On taxation the Registrar taxed the 
costs thus: he first took the claim and gave defendant the 
costs. He then proceeded with the counterclaim and gave 
plaintiff such extra costs as he had incurred in defeating the 
counterclaim. If, in the course of the plaintiff defeating the 
counterclaim, he came to an item which had been already 
considered inthe claim he did not give the plaintiff anything on 
that item in the counterclaim, because he had already dealt with 
these costs in dealing with the defendant’s costs in defeating 
the claim. On appeal to the County Court Judge it was held, that 
whenever there wasanitem common to both claim and counter- 
claim the costs would be apportioned. The defendant then 


appealed. 


Held ( per Serution and Sargant L. JJ.) that it seemed to them 
that neither party had any right against the other and so no 
litigation ought to have ensued, but the plaictiff who, of course, 
got certain advantages by having the right to begin, commenced 
the proceedings and failed in them, but he ought to pay for them : 
onthe other hand the defendant, who might likely never have 
commenced any- proceedings had he not been attacked, put ina 
counterclaim and the costs that he might have to pay were only 
those extra costs occasioned by the counterclaim and to that 
extent the costs of the proceedings had been incurred, which 
defendant ought to pay, and that, therefore, the Registrar’s 


taxation was correct. 


r 


London Public Health Act, 789z, Ss. 4,48 and tgr—Tenement 
house—Defective water-supply — Liability of owner— Whether 
mesne tenant an “owner and lable. 

One Allen took on-lease premises No. 45, Testerton Street, 


a 
9 
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London, W. He assigned the lease to one Allund who occupied the 
tenemeht and sublet the upper three floors to three different 
tenants. There was no water supply on two of the upper floors. 
By -virtue of the London Public Health Act, 1891, Ss. 40 
and 48, amended by the London Council Act of 1907 S. 78, the 
Sanitary authorities called upon Allen, the lessee, as ‘‘owner of the 
premises” to provide a proper water supply upon the floors as it 
was a “nuisance” and, therefore, the house was unfit for human 
habitation. Allen failed to comply with the demand and was 
prosecuted. But the Justices dismissed the complaint on the 
ground that he was not the “owner of the premises” as defined by 
London Public Health Act, 1891, S. 141, but stated a special 
case for the opinion of the High Court. 

Held ( per Lord Hewart C. J. Salter and Branson J. } that 


inasmuch as the expression “owner’ means in this case the 


person who for the time being receives the rack rent of the whole 
of the premises and because the expression “rack rent” means 
rent which is not less than two-thirds of the full annual value 
of the premises out of which the rent arises, and inasmuch as 
the respondent the lessee had sublet the whole premises to a 
mesne tenant who received subsidiary rents from parts of the 
premises less than the whole, is not “ owner.of the premises,” 
even though the rents which he received made up two-thirds of 
the full annual value of the premises, and so exceed that which would 
constitute a rack rent of the whole premises, the Justices had 
decided wrongly and remanded the case to them with the 
direction to make the order asked, 





On demand promissory note—From which date liability will arise 
-~ — What would be the rate of interest when the note is Silent 
on that point. ‘ 

The plaintiff filed this suit is: recover Rs. 40000- with interest 
at 6 per cent on a promissory note dated 27th March 1922, The 


defendants did not enter appearance. The learned Judge 


passed a decree for the principal amount with interest from 


March 27, 1922 until judgment at six per cent, only from 


the date of fhe filing of the suit, on the ground that no demand 
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had previously been made, following the decision in Bes: Y. Haji 
Muhammad Sait (1398, 23 Mad. 18). The plaintiff then appealed 
to the High Court. i 

“Held (per Macleod C. J. and Coyajee J} that under the provi- 
sions of section 80 of the ‘Negotiable Instruments Act when’a 
negotiable instrument was silent with regard to interest, 
interest was claimable at six per. cent. from the date when 
the principal amount ought to have been paid, and that the 
liability ona promissory note payable on demand arose from the 
date of the note, and not from the date on which a demand 
was made for payment, and that the period of limitation for filing 
a suit on such a promissory note began to run from the date of 
the note, -so that no demand ‘was necessary prior to the suit ‘to 
provide foundation for its being filed, and that it was different 
when the note was payable otherwise than on demand, for in such 
cases the liability ‘to pay would only arise after the maturity of 
the note. | 


F 


Guardians and Wards Act (VIIL of 18go)}—Husband seeking 
custody of Ais minor wife. 

The appellant Navnitlal Hurgovandas filed a petition on the’ 
Original Side of the High Court before Taraporewala J. under ‘the 
Guardian and Wards Act, 1890, praying that- he might be 
declared guardian of his minor wife, Nirmalagowri, and that she 
might be directed to return to his custody. The petition was 
opposed by the minor’s father, Purshotom Hurjivan, alleging that 
the girl was yet of immature years and that she had been illtreated 
by the husband and his people. The trial Judge heard the matter 
in Chambers and dismissed the petition. Thereupon the petitioner 


_ preferred this appeal to the Appeal Court. 


The question for decision was whether the husband had the 
right of custody to his minor wife. | a ' 

Held (per Macleod C.J. and Coyajee J.) that there was no 
reason whatsoever for rejecting the petition, for th: law 
was that the husband was-entitled to the custody of his wife, 
unless good cause was shown to the contrary, and that on 
the evidence adduced and on the findings, there were no special 
circumstances such as would absolve the wife from the obligation — 
of living with her hysband and her father from tht duty of 
+ 


4 
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surrendering her to her husband : that by the Hindu Law the father * 
was the natural guardian of his children and that he was. entitled , 
to the custody of their person and was bound to protect their 
interests until they attained majority : but that this was subject to 

the rule that after marriage, the custody of an infant wife belonged 

to her husband, and not to her father, and so allowed the appeal 
and appointed petitioner guardian of the person and property 

of his wife. 


Proceedings in Chambers—Publication thereof without leave of 1. L.R. 50 Bom. 


Court - whether it amounted to Contempt of Court. PIS. ds 
: Bee oes Beas . Purshotam Hurfiwan 
One Naynitlal Hurgovandas filed a petition in the Original Side v. 
of the High Court under the Guardian and Wards Act praying, es 





amongst other things, for the custody of his minor wife, Nirmala- 
gowri. Purshotam Hurjivan, the wife's f&ther, resisted the petition. 
The matter was heard by request in camera in his Chamber by 
Taraporewala J.. who expressed the opinion that although his 
sympathies lay with the petitioner, yet he did not feel entitled to 
grant the order prayed and promised to deliver the judgment 
later on. Counsel for petitioner at that stage applied for permi- 
ssion to publish a report of the proceedings with a view to 
acquaint his community with the fact that the dismissal of his 
petition was not due to any default or wrongful conduct on 
his part, but toa mere technical ground. This application was 
opposed by Counsel for Purshotam Hurjivanand the Judge 
declined to grant the leave. But when the petitioner had given 
notice to the Prothonotary of his intention to appeal against the 
order of dismissal there appeared an article in the newspaper 
San) Vartman” containing facts of the case and observations of the 
Judge, most of; which. were unfair and one sided, everything 
evidently inspired by Purshotam Hurjivan. The petitioner there- 
upon moved the Court for adopting contempt proceedings against 
the opposite party for publication of the article in question. 
Taraporewala J. who also disposed of that application found that 
Purshotam had committed contempt of Court by publishing a report 
of the proceedings in Chambers before delivery of the judgment 
and ordered him to pay affine Rs. 300- and costs of the Petitiog. 
Purshotam thereupon filed this appeal. 
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The question was whether a party was entitled to publish 
proceedings’. held in Chambers before judgment was delivered 
without leave of Court. 

Held ( per Macleod C. J. and Coyajee ].) that whether a petition 
had been heard in Chambers or in Court, there would be no doubt 
that the publication ofthe article before judgment was delivered 
constituted a contempt of Court, and that whether a newspaper 
could publish a report of proceedings instituted according to the 
rules in Chambers, but heard as a matter of fact in a Court room, 
the practice always had been that in all Chamber matters no 
reports of the proceedings or of judgments delivered were allowed 
to be published by the Press without the leave of the Judge, and 
that especially with regard to matters relating to wards and 


‘lunatics, and matters in which the publication of certain facts 


would cause injury to individuals, the rule of practice was absolute 
and dismissed the appeal. 


Contract for sale of goods— Tender of goods of the contract ship- 
ment, quality and description imported not by the contracting 
firm but by another— Whether this was sufficient performance of 
the contract. 

This matter came up in Reference from the Court of Small 
Causes, Bombay, in respect of a suit filed by the plaintiffs to 
recover damages from the defeniants for breach of contract of sale. 
By a contract the defendants agreed to buy from the plaintiffs ṣo 
tons of ‘Mauritius crystal sugar on certain specified conditions, one 
of which ‘was that the goods were to be imported directly by the 
contracting firm. In pursuance of the contract the plaintiffs sent 
to the defendants an invoice of goods of contract shipment, but the 
said goods were not imported by the plaintiffs directly, but by 
another firm. The defendants refused to accept them on the - 
ground that „according to the contract they were entitled to 
delivery of goods directly imported by the plaintiffs. The plain- 
tiffs then sued the defendants in the Court of Small Causes ` 
to recover damages for breach of contract. The Small Cause Court 
Judge was.of opinion that the tender by the plaintiffs was not a 
due,perfofmance of the contract. The question for determination 
was whether a tender of goods of the contract shipment, quality 
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and description, imported not by the plaintiff, but by another 
firm, was a good tender under the terms of the contract. i 

Held, (per Macleod C. J and Coyajee 7) that as it made no 
difference who imported the sugar, as long as the sugar was of 
contract quality, description and shipment, the tender of goods of 
the contract shipment, quality and description, was a good tender 
under the terms of the contract, and answered the reference in the 
affirmative. 


= 


Civil Procedure Code (Act V of 1908), section 145 and Order 34 
Rule r4- Execution of decree—Surety makes himself personally 
liable and also mortgages his property—Decree-holder entitled to 
proceed in execution against that property. 


In a certain insolvency matter a composition was effected 
between the insolvent and his creditors. The debtor agreed to 
pay his debts by instalments on due dates with interest agreeably 
to the terms mentioned in the arrangement. One Gurushantappa 
Hoskeri stood surety for the debtor and by the terms of his bond 
mortgaged his property as security for his liability. The debtor 
defaulted. The creditor then sought to execute against the surety’s 
properly under section 145 Civil Procedure Code and vot an order 
to that effect from the Court and the sale of the property was order- 
ed. The surety then appealed against the Court’s decisions. 

The question was when a surety had made himself personally lia- 
ble for a decretal debt and by way of further security had mort- 
gaged his own property under the bond whether the decree-holder 
was entitle] to proceed directly to attaca and sale hts property 
in execution as provided by section 145 Civil Procedure Code. 


Held (fer Macleod C. J. and Coyajee J.) that in Mukta Prasad v. 
Makadeo Prasad (1916, 38 All, 327), a similar case, it was held that 
“ default having been made by the judgment-debtor, the decree- 
holder was at liberty to enforce the security in the manner provided 
by section 145 of the Civil Procedure Code, and that Order XXXIV 
Rule 14, was no bar to his enforcing it against the hypothecated 
property as well as any other property of the surety” and that 
therefore the order made by the Judge for sale of the propetty iy 
question was right and dismissed the appeal. eÀ 
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I. L. 49 Mad. Flow of.natural Beie ~ Natural right of owner of land of higher 
Sheik Hussain Sahib level to let off his water to land of lower level. z l 
l Pachipulusu The plaintiff owned some lands in a village, the rain-water fall- 
Subbayya ing on which was naturally flowing on the defendant’s neighburring 
B land which was on a lower level. The defendant erected a bund 
on his land the effect of which was to pen back the plaintiffs water. 
The plaintif sued for a declaration of his right to allow his water to 
$ flow on the defendant’s land in its natural course, for’ the remo- 
val of the bund, and for a permanent injunction restraining the 
defendant from obstructing such flow. The defendant pleaded 
that the plaintiff purchased his lands knowing that the bund 
had already been there before his purchase, that the plaintiff 
had no natural right in law and that there was no actual damage 
caused to the plaintiff. The Munsiff held that the plaintiff had the 
- natural right and ordered the defendants to open sluices ‘in the bund 
so as to allow the flow of the water. On appeal by the defendants 
the Subordinate Judge dismissed the suit holding that the 
plaintiff had no such natural right. The plaintiff then preferred this 
second appeal. The second appeal coming on for hearin; the 
Court comprising of Phillips and Ramesan JJ. referred the case 
to a Full Bench. 
Held (per Coutts Trotter C. J., Krishnan and Beasley JJ}, that 
the Privy Council and the.House of Lords had clearly recognised 
a very close analogy between dominant and servient tenements and 
that if the owner of the land at the lower level raised an obstruction 
to the actual flow-of the water he would be restrained, if it caused or 
tended to.cause damage to the _owner of that on the higher, and 
that it could not be that the law recognised two inconsistent rights 
in adjacent owners, the exercise of one of which would necessarily 
. destroy the other, and referred back the case.to. the Division Bench 
for final disposal with that expression of opinion. 


The Calcutta Law Journal. 





THE LATE SIR JOHN EDGE, P. C., K. C. 


The Right Hon. Sir John Edge, P. C., K. C., who was a mem- 
ber of the Judicial Committee of the Privy Council for over 18 
years, died suddenly at his residence in London, on Friday, the 
3oth July last, at the age of 85. | 

Born on 28th July 1841 Sir John was educated at Trinity 
College, Dublin and called to the Irish Bar in 1864 and to the 
English Bar by the Middle Temple two years later. He then 
practised in the Northern and North-Eastern Circuits and took silk 
in 1886. The same year he.was appointed Chief Justice of the 
High Court of the North-Western (now Agra) Provinces retain- 
ing that office until he retired in 1898. ‘To him were due some of 
the reforms and innovations of far-reaching character in that High 
Court. On his return home he was made a Bencher of his Inn. 
Ten years later he was sworn a member of the Privy Council and 
appointed a member of the Judicial Committee only resigning 
that office in May last on account of failing health. 


In moving the second reading of the Judicial Committee Bill 
in‘the House of Lords on 8th June last, Viscount Cave, the Lord 
Chancellor, remarked of Sir John in the following terms: “ he 
would like to take the first opportunity he had had since the retire- 


' ment of Sir John Edge of paying a tribute to the great public 


services which he had rendered. Since his return to this country 
he had béen firstly a member of the Council of India and since 
1508 an active member of the Judicial Committee of the Privy Coun- 
cil. He thought that not only his knowledge of Indian law, but his 
experience of the Indian character and his strong common sense, 
would long be missed by his colleagues on that Council.” 
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Definition. 


The most acceptable definition that is available of ‘Subrogation’ 
is by an American authority. Itis as follows :— ; 

“ Subrogation is that change in the legal status which puts 
another person in place of the creditor, and which makes the right, 


tife mortgage on the security which the creditor has, pass to the — 


person who is substituted for him.” 

Another authority says, “It is the legal operation by which a 
third person who pays a creditor succeeds to his rights against the 
debtor as if he were, his assignee ; also the legal relation so 
created.” 


The third authority maintains that: “ Subrogation is itself. 


only the particular application of the principle of indemnity to a 
special subject-matter.” 
Each of these three definitions is complete by itself to bring 
out the true import of the term. ) 
In the current use of the word it means nothing more than mere 
substitution. Fundamentally subrogation is substitution, although 


the mode thereof may differ according to different circums- — 


tanccs. 
Origin and Growth. 


` The word subrogation (from Lat. Subrogatio) comes from the 


ancient Civil Law (jus civile) This: was the observation of an. 


eminent American authority in the decision of Springer v. Springer, 
43 Pa. s8. English law has adopted the entire principle of 
subrozation through Equity. Other European legal systems that 


have been founded upon the ancient Civil Law have not been- 
slow to accept the principle in some form or other. North-and 7 


South Americas, especially the United States and the southern 
„Republics, have incorporated the doctrine into their legal systems. 
It has-been a noticeable feature that wherever the doctrine has 
come into play it is based more or less on equitable considera- 
tions needed to further the ends of.justice. | 
Although the principle has found its way into almost all legal 
systems of the world that have been founded upon the ancient Civil 
Law yet in actual application it has presented no small uncertain- 
ties. The American law having widely developed equitable 
principles ghas tindoubtedly made far greater advances with the 


principle “than: the’ English law. ` Naturally the references are, s 


wn 
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mostly American. The reason for this is that the principle has 
developed with the slow development of Civif law (as opposed to 
c riminal law) and being connected with certain specific branches 
hereof, such as administration, mortgage, guarantee and the like, 
the growth has been casual and intermittent. 


How the doctrine worked in Roman Law. 


As Dr. Hunter says in his Roman Law the term was at first 
loosely used for substitution of some form or other. 


In Roman Law a surety upon a bond or security on paying it to 
the creditor became entitled to a cession of the debt and to a subro- 
gation or substitution to all the rights and actions of the creditor 
‘against the debtor, and the security was treated, as between the 
surety and the debtor, as still alive. 


Next, in Roman Law, where one creditor had any hypothecatio i 
or pledge upon property, as security fora debt, and another credi- 
tor had a like security subsequently upon the same property for 
another debt, then the later, upon payment of the prior debt 
to the prior creditor, would be entitled to a cession of the pro- 
perty andto a subrogation to all the rights and actions of the 
creditor for that debt. This aspect, too, of the doctrine has its 
application in present times. 


The above is an enumeration of the two original elements from 
which, we can suppose, our present system of equitable relief is, 
or at least, thought to have been derived. The principal difference 
between the Roman system and our modern is that our Courts 
of equity arrived indirectly at the same result by an adminis- 
trative process, while the Roman system substituted the second 
creditor to the rights of the first by a cession thereof upon his 
payment of the debt. It is true that the case of a double fund is 
not found in the text of the common law but the inference is 
irresistible from the principles upon which it is based. 


Wider expansion of the principle in American Law. 


It is interesting to observe that under the “strong and forceful 
guidance of Chancellor Kenttand through the liberal expositions 
of Story and Greenleaf Judges the principle of subrogation has 
widened its scope more freely in the U. S. A. than in England 
(Furwold v. Bank, 44 Mo. 338). And there is a tegdency in Ame- 
rica to make the principle conform to modern condition® as far as 
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possible. . “Tt is treated”, as is observed by an American autho- 
rity, ‘as the creature of equity and. is so administered as to 
secure real and essential justice: which regard to form-and is inde- 
pendent of any contractual relations between the parties to be 
affected by it” (Eaton v. Hasty, 6 Neb. 419: 29 Am. Dec. 365). It 
is broad enough to include every circumstance in which one party 
pays a debt for which another is primarily liable and which in equity 
and good conscience should have. been discharged by the latter 
(‘Harnsberger v. Yancey, 33 Gratt. (Va.) 527). 


Classification. 


Subrogation arises in two ways : (1) by operation of law known 
as legal subrogation (2) by act of parties called conventional 
subrogation. 


Subrogation by operation of law substitutes one creditor for 
another, not by virtue of any actual assigament but through process 
of law, a right which does not depend upon a mere le al fiction, 
but upon the most obvious principles of justice and equity and is 
recognised in some form or other in every legal system. Subroga- 
tion by operation of law is what the English -law is mostly con- 
cerned with. ' j 


Subrogation by operation of law operates (1) for the benefit of 
one who being himself a creditor pays a claim of another who has a 
preference over him by reason of his liens and securities ; (2) for 
the benefit of the purchaser of an immovable property, who ‘uses 
the price which he paid in paying the creditor to whom the 
inheritance was mortgaged and (3) for the benefit of him, who, 
being held with other or others liable for the payment of the 
debt, has an interest in discharging it. 


But it need not be assumed that any and every person. who 
discharges a mortgage debt is entitled to the benefit of the security 
held by the mortgagee.. Generally speaking in the absence of 
an assignment of the security, the person by whom the debt is 
discharged has no right to avail himself of it (Zaynes v. Forshaw 
1853, 11 Hare 93) 


The nature of subrogation and the principle on which it is 
founded has tlfus been enuneiated by Sutherland J. in the American 
decision of Ellésworth vi Lockwood (1870, 42 N.Y. 8g) “Subroga- 
tion as substitution by operation of'law to the rights and interests of 
the mortgagee in the land, is by redemption, and redemption is pay- 


e 
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-ment Of the mortgage-debt after forfeiture by the terms of the 
mortgage contract ; so that. really subrogation eor substitution by 
operation of law arises or proceeds on the theory that the. mortgage- 
debt is'paid. If the holder of a bond assigned it to a party. claim- 
ing a right’to redeem, the latter is subrogated by the assignment to 
the mortgage-debt ‘and mortgage-security and to the instrument 
evidencing such debt and security, and there is no room or occas- 
sion for subrogation by operation of law.” 

In India, broadly speaking, to entitle one to invoke the fuitBle 
-rights of subrogation, he must either (x) occupy the position of a 
.surety of the ‘debtor (2) must have -made the payment under an 
„agreement: with the debtor or creditor that he should receive and 
hold an assignment of the debt as security or (3) must stand in 
-such a relation to the mortgaged-premises that his interest cannot 
otherwise be adequately protected. 

It is settled that the person who discharges the debt must do so 
Jor his own protection, although he is not personally bound to do so. 
There will be no subrogation when the person paying the mort- 
gage-debt is primarily liable for the debt and pays it to secure his 
‘own protection. In other words, subrogation will not operate when 
the person paying the mortgage-debt simply performs his own obli- 
gation or covenant. Such was the conclusion arrived at by 
‘Harrington and Mookerjee JJ. in the leading decision of Susjizam 
Marwari v. Barhamdeo Pershad (1905) 2 C. L. J. 288. That case 
‘turns briefly- on -these facts :—A person purchases a property 
which is sabject to two mortgages and retains a portion of the 
purchase money for payment to the mortgagees, but pays off the 
‘first ‘mortgage only, and not the second. It was held that he could 
“not treat the first mortgage as kept alive to be used as shield against 
the second, nor could he claim to be subrogated to the penton 
‘of the mortgagee whose debt he had satisfied. 

‘The next decision on a particular side-issue of the principle of 
subrogation, namely the doctrine of release, came up for consideration 
in the case of Hakim Lal v. Ram Lall (1907, I. L. R. 34 Cal, 999 ; 
6 C. LJ. 46) where Mookerjee and Holmwood JJ. relying chiefly 
upon Surjiram v. Barhamdeo laid down as follows« “ A mortgagee 
‘who has a security upon two-or more properties which he knows 
belong to different persons, cannot release-his lien upon one so 
as to increase the burden upon the other without the privity and 
consent ofthe person affected. The purchasers of the properties 
not'released are entitled to insist that no more than a proportéonate 
share: Of the mortgage-debt shall be levied upon the. ‘properties in 

their hands.” (pp. 52, 53). 
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In the same 6 C. L.J. in the mortgage-suit of Bisseswar 
Prosad v. Lala Sarnam Singh reported at page 134 the 
same learned presiding Judge who has had to his credit the precee 1- 
ing two standard decisions very lucidly explained the basic princi- 
ple of subrogation in the following masterly way :—“The doctrine 
of subrogation isa doctrine of equity jurisprudence. It does not 
depend on privity of contract, express or implied, except in so 
far as equity may be supposed to be imported into the transaction, 
and thus raise a contract by implication. It is founded on the 
facts and circumstances of each particular case, and on the princi- 


. ples of natural justice. While, therefore, the doctrine will be applied, 


in.general, whenever any person other than a mere volunteer pays a 
debt or demand, which in equity or good conscience should have 
been satisfied by another, or where the liability of one person is dis- 
charged out of fund belonging to another or where one person is 
compelled for his own pretection or that of some interest which he 
represents, to pay a debt for which another is primarily liable, 
or wherever a denial of the right would be contrary to equity 
and good conscience, the doctrine will never be permitted where 
the application of .it would work in justice to the rights of those 
having equal or superior equities”. (pp 137, 138). In another place 
in the same notable decision the same. learned Judge in consider- 
ing the facts and principles laid down in the American decision of 
Heim v. Vogel, 1879, 69 Miss. 529 reasoned as follows : “...... just 
as a person who has satisfied a mortgage which he has undertaken 
to discharge, cannot claim to be subrogated to the rights of the 
mortgagee as against other encumbrances, a person who has under- 
taken to discharge a mortgage, but has defaulted, cannot set up as 
against that mortgagee, a right of subrogation based: on the dis- 
charge of another incumbrance”. (p. 139.) Another point settled 
in the self.ssame decision is that the representatives of the pur- 


' chaser of the equity of redemption are not entitled to be subrogated 
.to the rights of the prior mortgagee, because they had constructive, 


if not, actual notice of the debt due to the latter mortgagee and of 
the circumstance that their assignor had presumed payment of it. 
It is evident that the decisions in KRafaram v. Krishnasami (1892, 
I, L. R. 16 Mad. 301); Hamilton v. Royse (1804, 2 Sch. and Lef. 
315) and Roddy v. Williams (1845 3 Jones and Latouche r) were 
referred to in laying down the above dictum. 

The next importantedecisi n on a specific question of the princi- 


ple af subrogation, namely the extent of the right arising from 


subrogation, was made in the suit of Digamdbardas v. Harendra 
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Narayan Pandey (1910, 11 C. L. J. 226) where the same distinguish- 
ed Judge Mookerjee J. enunciated the point thus :“ When one of 
several mortgagors redeems the whole mortgage, he acquires a 
charge on the share of each of his co-mortgagors for his proportion 
of the expenses properly incurred in redeeming the property. He is, 
however, not entitled as a matter of right to claim interest on the > 
redemption money at the mortgage rate from the date when he 

makes the payment to the date of realisation. The right of subro- 

gation is founded on equitable principles and the extent to which. 
subrogation would be carried in any particular case must be deter- 

mined on equitable considerations”. ; 

Another decision of no less importance was made in the mort- ’ 
gage suit of Satnarayain Tiwari v. Choudhury Sewbaran Singh 
(r911, 12 C. L J. 500) where the same learned Judge, who bad- 
already made some of the momentous decisions on subrogation 
cases, -sitting with Carnduff J., summed up the legal effect of 
subrogation in the following words: “ The purchaser of an equity 
of redemption, upon paying off prior mortgages, is subrogated 
to the rights of the mortgagees paid off, the mortgages paid 
being considered part of the purchasers title to the premises. 
Such a purchaser is entitled to claim interest on the foot of the 
mortgages discharged; but he cannot be allowed to retain the 
profits of the properties. It is only his mortgage character which 
can support his claim for interest, and itis only the status of full 
owner that can justify the enjoyment of the profits by him. He 
cannot simultanously enforce his right in both capacity.” It was also 
declared in that case that a person could not claim a subrogation 
when he simply performed his own obligation or covenant. ' 

‘There was another important feature of the doctrine that came to 
be decided in the aforesaid case of Suzjiram v. Barhamdeo. That was 
where a subsequent mortgagee paid off a prior mortgage out of the 
money left with him by the mortgagor for the purpose, his payment- 
would not be as mortgagee, but as agent of the mortgagor, and he 
- could claim to be subrogated to the claims of the mortgagee so paid 
off, 

The foundations of the rule which underlie the doctrine of- 
subrogation came up for discussion in the American case of 
Wilkins v. Gibson (1g0t, 113 Gor. 31). Cobb J., who decided the 
suit, after careful analysis of the principle, laid down the rule thus : 
“Subrogation arises only in thosé cases where “the party claiming it 
advanced the money to pay a debt which, in the event of defaulg by 
the debtor, he would be bound to ‘pay, or where he had some- 
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interęst- ‘to protect, or where he advanced the money under ani, 
agreement, express or implied, made either. with the debtor or 
creditor: that he would be nai ai to the rights and remedies of 
the creditor.” - . oe 

A point of a similar nature arose’ for consideration in another 
American-case.between Kina Life Insurance Co. and, Middleport 
(124 U. S. 535; 8 Sup. Ct. 625) where it was decided that the 

» principle’ which lay at the bottom of the doctrine was that the- 
person seeking it must have paid the debt under grave necessity to 
save himself a loss and that the right cauld not be enjoyed by a volun- ,. 
‘eer. It appears that the leading mortgage-suit of Gurdeo Singh-v. 
Chandrikah Singh (1907, 1. L R. 36 Cal, 193 : 5 C.L. J. 612) follow- 
ed the principle of the above American ruling and held thatsubroga- . 
tion was effected by redemption and unless there was redemption 
there could be no subrogation. In self-same decision a number of 
American authorities on the point such as Merrit v. Hosner 71, Am. 
Dec. 713; Stveefv. Beal 85 Am. Dec. 504; O. Retlly v. Holt 
18 Fed. Cas. 792 and Carter v. Neal 71 Am. Dec. 136 were 
reviewed. It was held further that the rule was that before one cre- 
ditor.could be subrogated to the rights of another, the demand of 
the latter must be entirely satisfied so that he should be relieved 
from all further trouble, risk and expense. 

It is to be remembered that in the American decision of 
Harrisburg Bank v, German (3 Pa. 300) it has been-held tater alta 
that the right of subrogation is altogether a personal right, but it 
can be assigned. ate 

. We have so far dealt with Legal Subrogation and an exposi- 
tion of the main principles underlying it. ..Now as to the. 
treatment of Conventional Subrogation. Conventional Subrogation 
results from the act or agreement of the parties and can take effect 
only by agreement. This agreement is, of course, with the party. 
to be subrogated and may be made either by the -debtor or creditor 
(Merchants Bank v. Tillman 1898, 106 Geor. 55). Such a subroga-. 
tion arises by an actual assignment of the security. Assignment of a. 
mortgage is to be made by a registered deed. And it has been held 
in a number of dndian, decisions that the assignment ofa mortgage 
can be effected only’by a-registered instrument (Rama v. Chinnan 
root, I. L. R. 24 Mad 463 ; Narayana v. Pechtamul 1911, le L: R.. 
36 Mad. „426 ; Sukhinuddin v. ; Sonauila 1918 27-C. L.J. 453 5 : 
Debendra v. Abdul 1fog, 10 C. L. J. 173). : , ir 

The leading Indian decision, of Gakyldas,, V. Püzanmül ae 
L ibe R. to: Cal. 1035) furnishes-an apt: illustration of. the operation of 
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“conventional subrogation inasmuch as it has been held there that the ° 
purchaser ofan equity of redemption who has paid off the first 
charge, ‘only to protect his own interest, might use the first mortgage 
as a shield | against the subsequent encumbrancer (the payment being 
made by 4 “person who is under no obligation to pay). To put the 
matter in another form, the purchaser of an equity of redemption, 
upon paying off prior mortgages, is.subrogated to the rights of the 
mortgagee paid off, the mortgages paid being considered part of 
‘the purchaser’s title to the premises. | B . 

It is interesting to note in this connection that in the Code 
Napoleon in France a substitution may be effected without the 
assent of the creditor if certain formalities only. are observed by the 
lender. The substitution in such cases is spoken of as conven- 
tional, but, strictly speaking, there can be no such substitution 
where the creditor is no party to the transaction. 

But it has been affirmed that subrogation differs froma transfer 
or assignment of a debt in the circumstances that .it does not neces- 
sarily depend upon the creditor, but may be made independently 
of him. It is properly speaking but a fiictitious cession made to one 
who has a right to offer payment. It is not a true cession, nor sale 
of a debt, but such as is conceded by law and may have effect 
by operation of law and the act of the debtor, even without 
the consent of the creditor from whom the debt proceeds (cf. Dixon 

_ on Subrogation). 
(To be continued.) 


Praphulla Chandra Ghosh. 


REVIEW. . 


Criminal Procedure in British India by Sir John Woodroffe, 
. published by Thacker, Spink & Co. 

Sir John Woodroffe has by his precious contribution in diverse 
fields of jurisprudence placed the members of legal profession under 
a deep debt of gratitude. It is a remarkable evidence of his virility 
of mind and capacity for work that even in his "well-deserved retire- 
ment after a strenuous judicial career, he is embarking upon fresh 
legal ventures. 

Įn view of the rddical revision of the Criminal Procedure Code, 
a new commentary from a reliable commentator is always welcome, 
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No ône can expect a better commentator in this respect than Sir 
John Woodroffe.. In the preface he has dwelt upon the duties of 
commentator. And we congratulate the distinguished author on 
having come up to the high standard which he has set for himself. 
There is an orderly and compendious arrangement’ of the law on the 
subject and in the case of conflict of decision, an expression of opi- 
nion on the points in dispute verifiable by selected precedents accom- 
panying it. There are inaccuracies which are not material. Sir 
John Woodroffe is capable of making a clear statement of a point 
of law and is incapable of misstating it or the effect of any decision. 
The most severe criticism which can be made by the most exacting 
critic is that it should have been more exhaustive, specially in the 
citation of cases. The work, as it is, cannot and probably was not 
meant to displace some of the current commentaries on the subject 
like those of Mr. Sohoni. This shortcoming is more than compen 
sated by a double assurance which we can convey to the reader. 
Firstly, that no case has been considered which is not .worth com- 
menting upon ; and secondly, that the commentaries are generally 
fair and accurate statements of the decisions which have been noted 
and that they can be used with confidence. 
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The Calcutta Law Journal. 


SUBROGATION.—(Contd.). 


Subrogation in Civil Law. 


_In Civil Law a creditor who lent money to the debtor for the 
purpose of paying off a mortgage on condition that he was to 
be substituted in the place of the mortgagee was entitled to claim 
the benefit of the security discharged with his money. 

', Also in Civil Law the consignee of goods who pays freight is 
said to be subrogated to the rights of the carrier and forwarder. 
This right has been recognized in all modern systems derived from 
the ancient Civil Law. , | 

Similarly in Civil Law an accommodation endorser who is 
obliged to pay the note is subrogated to the collateral securities 
(Toler v. Cushman, 12 “La. Ann. 733). This sort of subrogation 
operates for the benefit of a holder by intervention, that is to say, 
for one who pays for the honour of the drawer. But if by mis- 
take he pays the note of another, he is entitled to be subrogated 
tothe rights of the payee. This species of subrogation by 
endorsement is to be distinguished from that which a surety ona 
note has when he is compelled to pay. Such a surety is entitled 
to the benefit of all the securities which the holder has (Barnes v. 
Morris, 39 N. C. 22 ; Hill vy. Voorhies, 22 Pa. 68, Purley v. Langley, 
7 N. H. 236). 

. Again, in Civil Law, an agent who pays goods for his principal 
with his own money is so far subrogated to the principal’s rights 
that if he fails the agent may sell his goods as if they were his 
own and step into his place. 

Likewise in Civil Law whoever paid privileged debts, such for 
example, as the funeral expenses, had by subrogation the prior 
claim. So if during the community of goods arising from the rela- 
tion of husband and wife, an’ annuity which was due from one of 
them only was redeemed by the money belonging to both, the 
other was subrogated pleno jure as to that part of „the claim 
(Pothier’s Obligations, pt. 3, art. 6, section 2). 

Subrogation will not operaté after the fact’ of payment ingCivil 
Iw. It is because when the substitution by the creditor is neces- 
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sary foy transmitting his right to the person who pays for the debtor, 
‘it should be made- at the time of payment and of granting the 
acquittance. For if the payment was completed without any men- 
tion of the substitution, it being made only after payment, it would 
be useless. The reason being that the right of the creditor being 
distinguished by the payment, he could not make over to another 
which he has not himself any longer, far less to be substituted to a 
‘right which has become extinct. 

Validity of substitution in Civil Law depends on the condi- 
tion in which the creditor’s right existed at the time of making the 
substitution. Substitutions, assignments and other ways of acquir- 
ing the mortgage, or privilege of the creditor whether by 
covenant, or by an order of the Judge or otherwise, have no 
manner of effect, if at the time of the substitution, assignment and 
other act, the right of the creditor was no more in‘being, whether 
it be that it was extinguished ‘by prescription, or annulled by 
judgment, or discharged by payment, or that it had ceased to be 
through some causes Thus, in questions relating to the validity of 
substitution, assignment and other ways of assigning the mortgage 
or privilege of a creditor, it is necessary to examine if, at the time 
of the substitution, the right, the mortgage, or the privilege was 
still subsisting. l 


, To what extent Common Law kas absorbed the Principle. 


If a junior mortgagee pays off the prior mortgage he is entitl- 
ed to demand an assignment thereof in Common Law. Most of 
the cases of Subrogation so called arises in Common Law from 
transactions of principals and sureties. Courts of Equity have held 
sureties entitled upon payment of the debt by the principal to the 
creditor to have the full benefit of all the collateral securities, both 
of a legal and equitable nature, which the creditor has taken as an 
additional pledge for his debt (Gedye v. Matson, 1858, 25 Beav. 
310). In that case Matson, the father, as mortgagor got his son 
Matson junior to become his surety. Matson junior as surety paid 
a portion of the mortgage-debt of his father. For the balance due 
the mortgagee brdught an action against the representatives in 
interest of senior Matson as also against junior Matson personally 
praying for foreclosure as against-both. Romilly M. R. in deciding 


the case held thus : “ It is quite settled that ifa man makes a mort- ` 


. . pd . 
gage and induces a third person to become his surety and to cove- 
nant to‘Hay his debt, the surety is entitled to stand in the place of 


the creditor and to have the benefit of all the remedies and adyan-° 


e 
oe 
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‘tages which the creditor had against the principal debtor”. Similarly 
in Morgan v. Seymour (1837,:1 Rep. Ch. 64) the surety paid to 
the creditor what was due to the latter under the guarantee. It 
was held that the surety was entitled to be subrogated to all the 
Tights possessed by the creditor in respect of-the debt, default or 
miscarriage to which the guarantee related. 

But where persons claim to be subrogated to the rights.of others 
they can only have the rights of those into whose possession 
they step in (Zhe Millwall, 1905, P. 115 per Collins M. R. at 
p. 163). ete a 

In all cases in Common Law where a party only secondarily 
liable on an obligation is compelled to discharge it, he has a 
tight ina Court of Equity to stand in the place of the creditor and 
-be subrogated to all his rights against the party primarily liable 
(Hays v. Ward, 8 Am. Dec. 534, Barker v. Parker, 4 Pick. (Mass) 
‘s05). This is clearly the case where the surety has taken an 
assignment of- the security [Morton v. Soule 2 Me. (Greenl.) 
341]. 

Buta surety in a judgment to obtain a stay of execution 
is not entitled to be substituted on paying the judgment as 
against subsequent creditors. (Appeal of Armstrong, sW. &S 
(Pa.) 352), nor can the surety be subrogated, although he has paid 
the judgment, if he has sued his principal and failed to recover 
(Fink v. Mahaffy, 83Watts . (Pa.) 384). Nevertheless if the judgment 
is recovered and the sureties pay, they are éntitled to be subro- 
gated (Potts v. Natham 37 Am. Dec. 456), even when a mortgage 
had been given them, but which proved invalid (Miller v. Pendle- 
ton, 4 Hen. and M. (Va.) 436). In Common Law entry of satisfaction 
on a judgment does not destroy the effect of subrogation if the 
entry was not made at the instance of the surety (Batley v. Brown- 
field, 20 Pa. 41). 

Again where the surety has become liable on the the contract 
of his principal, where the principal fails to perform the contract 
the surety must pay and be subrogated (Wew Hampshire Savings 
Bank v. Colcord 41 Am. Dec. 685). If the surety be also debtor 
there will be no subrogation unless expressly made, and the person 
who claims the right of subrogation must have superior equities 
to those opposing him (Aarvisburg Bank v. Germán 3 Pa. 300). 
The creditors of the party may claim the benefit of the right. 

An insurer of real property is subrogated to the tights of the 
insured against third parties who are responsible for thg loss at 
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Common Law (Connecticut Mutual Life Insurance Co. v. Ratlway 
Co. 25 Conn. 265 ;: 65 Am. Dec. 571: compare also sec, 79 of the” 
English Marine Insurance Act of 1906 being 6 Edw. 7, C. 41). 

[Marine Insurance Act of 1906 (6 Edw. 7, C. 41) section 79 is to 
the following effect: (1) Where the insurer pays for a total loss, 
either of the whole, or in the case of goods of any apportionable 
part, of the subject-matter insured, he thereupon becomes entitled 
to take over the interest of the assured in whatever may remain of 
‘the subject-matter so paid for, and he is thereby subrogated to all 
the rights and remedies of the assured in and in respect of that sub- 
ject-matter as from the time of the casualty causing the loss. (2) 
Subject to the foregoing provisions, where the insurer pays for a 
partial loss, he acquires no title to the subject-matter insured,or such 
part of it as may remain, but he is thereupon subrogated to-all rights 
and remedies of the assured in and in respect of the subject-matter 
insured as from the time of the casualty causing the loss, in so 
far as the assured has been identified according to this Act, by 
such payment for the loss. | 

But where there is indemnity by the insurer, there is subrogation 
of him to the rights of the assured, but by the Railway Passengers’ 
Assurance Company’s Second Act, the right of subrogation in case 
of accident insurance is negatived (27 and 28 Vict. C. 125). An 
insurance company is not subrogated to the rights of the mortgagee 
who has paid the premiums himself so as to demand an assign- 
ment of the mortgage before paying his claim when the buildings 
were burnt down (Poster v. Five Insurance Co. 2'Gray (Mass.) 216 ; 
Gatsweiler v. Light Co. 16 Am. Cas. 633). 

In Finlay v. The Mextcan Investment Corporation (1897) 1Q. 
B. 517 the question arose fzer alia whether insurer would be en- 
titled to any right of subrogation where the underwriters of a policy 
of insurance for payment of the debentures of the public company 
had satisfied their liability under the the policy. It was held there 
that they would be entitled to be subrogated to the creditor's 
rights. 

Also in the English case of Jn re British Power Traction and 
Lighting Co., Ld. Halifax Joint Stock Banking Co., Ld., v. British 
Power Traction and Lighting Co. Ld. (1910, 2 Ch. 470) the rights of 
subrogation to be possessed by trade creditors of a company in 
respect of dealings with its receiver and manager were incident- 
ally discusseti and settled.. 

A gratuitous assignee of pledged insurance policy is subrogated to 
the pledgee’s right against the assignor. In ve Best (1924, 1 Ch. 42)° 
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the insured, who was also the beneficiary of his life insurance policy, 
assigned it to the company as security for a loan. Later he assigned 
it in consideration of love and affection to his wife, who had no no- 
tice of the prior assignment. She agreed to pay the premiums. The 
insured paid interest on the loan until his death. The company 
then paid the wife the amount of the policy less the debt. She 
claimed that the testator’s estate was liable to her for the amount 
thus withheld by the insurance company. It was held that the 
wife was subrogated to the claims of the company against the 
estate. 

The insurer, upon paying to the assured the amount of the loss, 
total or partial, of the insured goods, becomes, without any formal 
assignment or any express stipulation to that effect in the policy, 
subrogated in a corresponding amount to the assured’s right of action 
against the carrier or other person responsible for the loss, and in 
a Court of Admiralty may assert in his own name that right of the 
shipper ( Liverpool and G. W. Steam Co. v. Insurance Co. 129 U. 
S. 397 ; compare also section 79 of the English Marine Insurance 
Act of 1906). An insurer upon paying the loss to the assured can 

take by subrogation only the rights of the assured ( Wager v. Insur- 
ance Co. 150 U.S. 99) and if the assured has no right of action none 
passes to the insurer also (St. Louis 1. M. & S. R. Co. v. Insurance 
Co. 139 U. S. 323). 

The underwriter or assurer, if he pays the assured his loss, be- 
comes entitled to the benefit of all remedies of the assured against 
all persons liable or the loss, whether in contract or tort (Adwards v. 
Motor Union Insurance 1922, 2 K. B. 249; Randall v. Cockran, 1748, 
1 Ves. Sen. 98; Castellain v. Preston, 1883, 11Q., B. D. 380 
Dufouret v. Bishop, 1888 18 Q. B. D. 873) and is also entitled to 
sue in the name of the assured (Mason v. Sainsbury 1872, 3 Doug. 
(K. B.) 245 ; Simpson v. Tompson, 1877, 3 App. Cas. 279). 

An original stockholder, who is compelied to pay allon stock 
after his assignment, will entitle himself to be subrogated to the 
rights of the corporation against tbe delinquent assignee upon clear 
proof of acceptance of the transfer by the latter (7ipp v. Applemam, 
35 Fed. r9). í 

In a recent bankruptcy case (Jn ze J. Menist Co., 289 Fed. 299) 
a surety company, being compelled to pay on its bond given to 
the United States, filed a claim against the principal debtor’s trustee 
‘in bankruptcy more than a year after*adjudication. On appeal 
it was held that the immunity of the United States from the limita- 

* tion clause in the Bankruptcy Act could not pass to the petitioner 
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by subrogation. Neither the statute nor the Common Law per- 
mited such subrogation. 


How the Principle works in Marine Insurance. 


Marine Insurance being a contract of indemnity the principle 
of Subrogation well applies to it. Accordingly the insurer who has 
agreed to indemnify the assured will on making good the loss be en- 
titled to succeed to all the ways and means by which the latter might 


‘have protected himself against or recouped himself for the loss 


(Simpson v. Thompson, 1877, 3 App. Cas. 279 ; Thames and Mersey 
Marine Ins. v. British and Chillian S. S. Co., 1915, 2 K. B. 214). 

The doctrine as ‘applied to Marine Insurance may be illustrated 
thus :— If two ships A and B come into collision and the accident 
is due to the negligence of: those in charge of B, the owner of A, who 
has insured her, can recover the amount of his loss from the owner 
of B, and the latter cannot resist the claim onthe ground that the 
owner of A was entitled to recover, or even had already recovered 
‘from his underwriters. If he has recovered his loss from the owner 
of B, he will be compelled to account to the underwriters for the 
payment he has so received, and his claim against them will be 
pro tanto reduced, or if he has recovered a complete indemnity, al- 
together become extinguished. Although he is bound to furnish 
an explanation to the underwriter for the money he has received 
he does not hold it as trustee for the latter (Stearns v. Village Main 
Reef Mining Co., 1905, to Com. C. A. 89 C. A, applying the prin- 
ciple of Randal] v. Cochran, 1748, 1 Ves. Sen. 98). 

It is necessary to be seen how the rights accruing from Subro- 


‘gation are to be distinguished from those resulting from abandon- 


ment in case of a total loss. 

In case of a total loss by reason of abandonment the insurer 
‘becomes entitled to the property in the thing insured and to 
all rights incident to such property, whereas by Subrogation they 
become entitled to rights and remedies which may not have any- 
thing to do with the thing insured. Thus where the owners of an 
insured ship have been paid as for a total loss, the property in 
what remains of the ship, and all rights incidental to such property, 
pass to the underwriters as from the time of the disaster in res- 
pect of which the total loss is paid. Again the right to 
receive payment of freight accruing due, but not earned, at the 
time of disaster, is one of those rights incidental to the property 
in the, ship, and it therefore passes to the underwriters in 


abandorment. But the rights of the assured to recover damages | 


oo 
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from a third person is not of their rights whiçh are incidental 
to the property in the ship. It passes therefore to the under- 
writers in case of payment for a total loss, only on the principle of 
Subrogation ; and it is on this principle that it passes likewise to 
the underwriters who have satisfied a claim for a partial loss 
(Simpson v. Thompson, 1877, 3 App. Cas. 279 ; North of England 
dns. Ass. v. Armstrong, 1870, L. R. 5 Q. B: 244 and Burnand v. 
Rodocanachi, 1882, 7 App. Cas. 333). Inthe last named case the 
ship was sunk in a collision and became an absolute total loss, so 
that there was nothing to abandon. The case was, therefore, one of 
Subrogation, and not of Abandonment. The decision itself presents 
no difficulty, but there are certain odtfer dicta in the judgment 
which rather assume that by virtue of Subrogation it is possible 
to the insured to recover more than the amount of the 
loss he has paid. It is submitted that if this be the meaning of the 
obiter dicta they are erroneous and are inconsistent with the prin- 
ciple of Subrogation as well as with the decision in Zusuvance Co. v. 
Hadden (1884, 13 Q. B. D. 706 C. A); compare also the decision 
in The Commonwealth 1907, P. 216 C. A. and Zhe Welsh Girt, 
1906, 22.T. Le R. 475. 

Subrogation does not apply where the insured property is 
injured by acts for which the assured would have been in law 
responsible if the property had not been his own. Thus where 
two ships owned by the same man, collide by the fault of one— 
the insurers of the ships not in fault have been held not to be 
entitled to make any claim on the owner for the act of the other 


ship, though the insurer of cargo would have such claim against the - 


shipowner. (Simpson v. Thompson, 3 App. Cas. 279; 38 L.T. N. S. x1.) 


Insurer subrogated to Shippers right against Carrier, 


In Harford Fire Insurance Co. v. Payne, 196 N. W. 48 (la.) 
a policy insuring live-stock while in transit provided for subroga- 
tion of the insurer to any claim of the shipper against the carrier 
for loss, and also stipulated that any act of the shipper destroy- 
ing the right against the carrier would avoid the policy. The 
shipping contract provided that the insurer would, have “ zke full 
benefit of any insurance that may have been effected upon or on account 
of said live stock, so far as this should not avoid the policies or con- 
tracts of insurance.” 


There are five different conditions in which the principle of — 


Subrogation as applied to Marine Insurance is qudlified, They 
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" (1) The underwriter takes only those -rights, remedies or 


advantages, that are. available to the assured himself. So that if — 


two ships A and B are the property of the same owner, and A 
is sunk through the negligence of those in charge of B, the under- 
writers on A having paid as fora total loss, have no claim upon 
the owner of A, inasmuch as the owner could not be answerable in 
damages to himself (Simpson v. Thompson, 1877, 3-App. Cas. 279). 
. (2). The underwriter is subrogated to such rights as are possess- 
ed by the assured in respect of the thing to which the contract of 
insurance relates. Thus when a vessel is damaged by a collision, 
and her owners recover damages from those by whose negligence 
the accident was brought about in respect of matters which are 
not covered by a policy on the ship, such as demurrage or freight, 
_ the underwriters cannot on paying for a total loss, claim from the 
assured the amount of those damages : (Sea Znsurance Co. v. Hadden 
1884, 13 Q. B. D. 706 C. A.). 

(3). Itis only on payment of the whole of the loss sustained by 
the assured, whether total or partial, that the insurer is entitled to 
be subrogated to his rights of action, so that ifthe amount insured 
is less than the amount of such loss, the insurers, though they have 
paid the amount insured, will not be entitled to be subrogated to 
those rights. Therefore the assured remains dominus litus, in an ac- 
tion brought by him against the person primarily liable and will be 
entitled to compromise the action with the assent of the insurers, 
provided he acts dona fide, without any intention to sacrifice their 
interests (Commercial Union Assurance Co. v. Lister, 1874, 9 Ch. 
App. 483). 

(4). The advantages to which the insurer by operation of 
subrogation succeeds include any payment made in dimunition of 
the loss in respect of which the insurers are liable, and are not 
limited to those which the assured has a right to demand ; but they 
do not include benefits in the nature of a voluntary gift, which he 
may have received from a third party, if those benefits were 
intended to be received by him for own use alone and not to accrue 
to the underwriters (Burnand v. Rodocanachi, 1882, 7 A. C. 333). 

(5) The application of the principle of Subrogation may be 
extended by the terms of the policy of insurance or by any usage 


of trade to which it is subject (Zate v. Hyslop, 1885, 15 Q. B. D. 


368 C. A.) 

A policy containing no* provisions concerning subrogation is 
not forfeited by giving the carrier the benefit of insurance 
(Jackson v." Boyleston Mot. Ins. Co. 139 Mass. 508; 2 N. E. 103), 
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Again, as between the underwriter and the assured, thè ynder- 
writer will be entitled to the advantage of every right of the assured, 
whether such rights consist in contract, fulfilled or unfulfilled, or in 
remedy for tort capable of being insisted on or already insisted on, 
or in any other right, whether.by way of:condition or otherwise legal 
or equitable, which can be, or has been, exercised, or has accrued, 
- and whether such right could or could not be enforced by ‘the 
insurer in the name of the assured, by the exercise or acquiring of 
which right or condition, the loss against which the assured is 
insured, can be, or has been diminished (Caste/lain v. ‘Preston,1883, 
11 Q.. B. D. 380 C. A. per Brett L. C. at p. 388). It may inciden- 
tally be mentioned that in that judgment the doctrine of Subroga- 
tion has been much PUO explained by - that ‘distinguished 
Judge. 

(To be continued.) 


Praphulla Chandra Ghosh. 


REVIEW. 


Reports of Income Tax Cases, edited by P. R. Srinivasan, 
Vakil, High Court, Madras, with an Introduction by Sir 
Murray Coutes-Trotter, Kt, Chief Justice, High Court of 
Madras, Vol. xı, (1886-1925), printed at the Madras Law Journal 
Press, Mylapore, Madras. 

To the citizen the income tax legislation is always unwelcome. 
To the State it is an essential statute for its existence. The 
Indian citizen had been somewhat relentlessly dominated by the 
State for more than halfa century, and Indian legislation on the 
subject had some of the unhappy features of the medieval times. 
‘The person assessed had the right to grumble but had no right to 
appeal. The income tax officer’s fiat was law. The High Courts 
of Judicature were powerless to intervene. The arbitrary nature 
of the taxing. officer could not be controlled. even when he went 
hopelessly wrong on a point of law. ° e 

For more -than half a century such was the dismal state of 
things. By the Act of 1918 the first welcome innovation was made. 
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The unfortunate person assessed by the taxing officer first got the 
right to "have the case stated to the High Court on a question of 
law.. Since then income tax cases are cropping up and have a very 
real interest.to the earning members of the community. 

Mr. Srinivasan deserves our congratulation for this timely publi- 
cation. It is a chronological compilation of all the decided cases 
under the Income Tax Acts of 1886, 1918 and 1922. The author 
has also published cases under the income tax regulations of My- 
sore and Travancore. He has also incorporated a few selected- 
cases under the Excess Profits Duty Act., l 

To the lawyer this book will be invaluable, if he has got to 
consult any point under the income tax law. He will find here 
all the decisions reported in the various Indian Law Reports, | 
official and non-official, in one volume. To the big commercial 
houses the work will prove of immense value. The arrangement 
of the work is also suited to the lay public. The learned compiler 
has notified that he has made arrangements for keeping the reports 
up-to-date by quarterly supplements of cases decided subsequently 
at a small annual subscription of Rs. 5. 

We commend this neatly got-up volume to the members of the 
profession. 
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The Calcutta Law Journal. 


OUR NEW CHIEF JUSTICE. 


We beg to offer our most respectful congratulations to the Hon.’ 
Mr. Justice Rankin on his being appointed the Chief Justice 
of Bengal in place of the Hon. Sir Lancelot Sanderson whose 
retirement took effect from November 6th. 


Sir George was born in 1877, his father being Rev. Robert 
Rankin, B. D, sometime Minister of Lamington ` in Lanarkshire. 
After a brilliant career in the Edinburgh University whence he took 
his M. A. degree in 1897 Sir George proceeded to Cambridge where 
he got through the Moral Science Tripos from Trinity College in 
1goo with high distinction. He then studied Law and was called 
to the Bar from Lincoln’s Innin January 1904. Taking his 
Chambers in Mitre Court which was then occupied, amongst other 
notable persons, by Sir Lancelot Sanderson, our outgoing Chief 
Justice, he joined the Northern Circuit and practised in Commercial 
Courts specialising in Bankruptcy cases. Before long he made his 
mark in the profession and was talked of as destined for the Bench. 
Impelled by patriotic feelings Sir George undertook military duties 
quite seriously when the Great War broke out serving between 1916 
and 1918, first, as Lieutenant in the Royal Garrison Artillery and 
latterly, as an Intelligence Officer in the Western Command. 


On the termination of hostilities Sir George was appointed a 
Puisne Judge of this Honourable High Court which he joined 
on the reopening after the Long Vacation in November 1918. From 
the very start Sir George has displayed quick apprehension and 
sound consideration. His judgments have always been characteris- » 
ed by lucid expositions and convincing conclusions. 


Sir George has had to serve in spheres other than judicial since 
his advent to this country. He was one of the official members 
of the Hunter Committee appointed to enquire into the Amritsar 
atrocities and was also the President of the Civil Justice Com- 
mittee which aimed at discovering the causes that led to delays in 
the disposal of law suits. Evidently in Tecognition of his mainfold 
services the Government created him a Knight in 1925. $ 
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By nature quiet and simple and by habit scholarly Sir George 
has worf the esteem and regardłof the Bar by his uniform courtesy 
and patient hearing. ` His recent judgments on sections 108Cr. P. 
and 153 A Indian Penal Code have considerably enhanced his repu- 
tation as a Judge in the estimation of the public. 

It is not too much to expect that his Lordship as the highest 
Judiciary in the Province will endeavour to bring the administra- 
tion of the subordinate Judiciary somewhat under his personal 
supervision and signalise his regime by introducing some reforms 
and changes of far-reaching character in the High Court. 

We wish and pray that his Lordship wculd enjoy perfect health 
and happiness during the tenure of his high office in order to 
continue his usefulness in the true interests of this country 
with his wonted vigour zeal and ability. 


ee Oe N a a 
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SUBROGATION.— (Concluded.). 


How far Equity Jurisprudence’ has assimilated the Principle. 


Mainly speaking the principle of Subrogation has been adopted by 
Equity to put the-burden upon the one principally liable. Thus in 
Equity the principle of Subrogation has been admitted noticeably in 
the following cases :— 

(1) Where a person has supplied funds to another’s wife for 
her necessaries. In such a case the persons who provided the 
necessaries would have a remedy against the husband, and he who 
found the money and satisfied the claims of her tradespeople is 
allowed in Equity to stand in their place as regards the remedy for 
those claims. The case on point is that of Jenner v. Morris |(1861) 
3 De Gex F. & J. 45 C. A.]. Lord Campbell observed in that case 

*thus: “It has been laid down from ancient times thata Court of 
Equity will allow the party, who has advanced the money which is 
proved to have been actually employed in paying for necessaries 
furnished to the degerted wife, to stand in the shoes of the trades- 
people who supplied them and to have a remedy for the amount 
against the husband.”. Turner L. J. regarded the case ‘as an instance 
of Equity sugplying omission of law to provide a legal remedy”. 
The principle is applied also ‘to lunatics in similar circumstances by 
the same epalogy of reasoning. 
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(2), When a person has lent money to.a Company which 
borrowed in excess of its powers:and the money has been applied 
to redeem the liabilities of the Company. In such a case no 
debt is created against the Company, and prima facie the lender has 
no remedy for recovering the loan. But to the extent to which the 
money has been applied in discharging the claims of the creditors, 
the lender is to be subrogated to their rights because the fiction is 
that the lender pays off the Company’s creditors at the request of 
the Company, though the case has been stated alternatively by 
saying that, to the extent to which the liabilities are reduced, the 
borrowing is not in substance in excess of the borrowing powers. 
Anyhow the fictitious transaction is not borrowing by the Company. 
It does not add to the Company’s liabilities but’ merely substitutes 
one creditor for another. The direct authority on this point is that of 
In Re Wrexham Mold Connah's Quay Ratiway {(1899) 1 Ch. 440C. 
A.]. The facts of that case are that the Company borrowed money 
ultra vires. The lender, so far as the loan was applied to the 
discharge of legal debts and liabilities of the Company, was entitled 
to have the loan treated as valid. But it was held that he was not.to 
be subrogated to any securities or privities of the creditors who were 
, paid by means of his money. The decision followed the lines 
decided in that of Jn re National Permanent Benefit Building 
Society v, Ex parte Williamson {(1870) 5 Ch. Ap. 309]. The facts 
constituting the case were briefly these: The Directors of a Benefit 
Building Society, the rules of which gave no power to borrow 
money, borrowed money for the purpose of advancing it to their 
members on the security of their shares. The lender of the money 
afterwards presented a petition for an order to wind up the 
Company. It was held that the transaction was ultra vives and 
the petitioner had no legal or equitable debt against the Company. 
Another decision on the same lines is Jz ve Lough Neagh Ship Co. 
reported in (1896) 1 I.R. 533 where the debt paid off with the 
ultra vires borrowed money was a shipbuilder’s debt for which the _ 
lender claimed a lien. The Master of the Rolls in Ireland in deci- 
ding the case accepted the lender’s contention and gave effect to the 
principle of Subrogation by substituting him to the shipbuilder’s 
debt. 

(3). Where the executor has incurred debts in carrying on the 
affairs of the testators. The old law was that the new creditors always 
looked to the executor alone for payment. The present law is that 
the executor is personally liable for the debts of the busing¥s, but he 
has a right of indemnity against the assets of the testator’s estate, so 
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far as they are authorised to be employed in the business : Ææ parte 
Garland (1804) 10 Ves. 110, 119 ; Jn re Brooke (1894) 2 Ch. 6o00 ; 
Dowse v. i Gorton (1891) A. C. 190. The executor’s rights in such a 
case are permanent. The creditor” has no legal claim against the 
estate, but he is allowed in equity to enforce on his own behalf the 
executor’s right of indemnity. He is subrogated to this right, while 
he retains also his legal claim against the executor. [Zn re Johnson, 
Shearman v. Robinson (1880) 15 Ch. D: 548; Lu re Blundell, 
Blundell v. Blundell (1890) 44 Ch. D. 1 C. A.J, but in asserting his 
right he is subject to any defences which he could avail of against the 
creditor. The new creditors are to come first on the estate—‘an entire 
bouleversement of the old order of things’—as so pithily observed by 
Sir Edward Pollock in r1 L. Q. R. 8, 9. 

(4). ‘Where a creditor is authorised to carry on the business and 
to employ certain specific property for'that purpose, the creditors of 
the business have a right to the benefit of the indemnity and lien 
which the trustee has against the property employed in the business. 
But the right is subject to any equities subsisting between the 
trustee and the cestui gue trust of the specific property. Again 
where the trustee is in default and is not entitled to indemnity except 
upon the terms of making good the default, the creditors will have 
no right to indemnify except upon the same terms (Lewin on : 
Trusts p. 719). ` 

In equity the benefit of Subrogation may be claimed by any 
person who redeems a mortgage on an estate in which he is 
partially interested. Tenants for life, lessees and ‘purchasers of a 
part of the mortgaged property, all come- under this general rule 
and are entitled to enforce any security redeemed by them against 
the person interested in the equity of redemption for their protec- 
tion of the mortgage-debt. 

Again, a puisne mortgagee who redeems, acquires on redemption, 
the benefit of the prior encumbrance. A. mortgagor, too, who has 
sold the mortgage property subject to the mortgage, may claim 
to be subrogated to the rights of the mortgagee if he is afterwards 
obliged to pay the _mortgage-debt and-he may also do so if the 
equity of redemption is sold invitum. For it is settled law that an 
assignee ofthe equity of redemption cannot hold it discharged of 
the encumbrance without contributing towards the satisfaction of 
the mortgage-@ebt. i 

In German Bankı of Memphis v. UY S, (148 U. S. 373: : 13 
Sup. Ct. %2) the question arose whether the principle could be 
given effect to where the right accrued from. tortious conduct of the 
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parties. It was settled that a person who invoked the help of the 
principle would come into Court with clean hands as Subrogation 
was eminently an equitable doctrine and therefore in this instance 
the tortious conduct of the parties placed them under a disadvan- 
tage. 

It may be said in summing up that to entitle one to invoke the 
equitable right of Subrogation one must either occupy the position 
of the surety of the debt, or must have made the payment under an , 
agreement with the debtor or creditor, and that he should receive 
and hold an assignment of the debt as security, or must stand in 
such a relation to the mortgaged premises that his interest cannot 
otherwise be sufficiently safeguarded. 

By the way it has been held in Sims v. Mutual Fire Insurence 
Co., Ld. (101 Wis. 586, 27 N. W. 908) that the release of the tort- 
feas or would destroy the right of Subrogation. 

In another American case of Burrus v. Cook (215 Mo. 496) the 
point arose for decision if the doctrine would operate when the 
indirect object of the suit in, which the help was sought was to 
assist one to avoid the Statute of Limitations. It was held that 
the doctrine would not operate in such a case, the object being 
opposed to all equitable considerations. 

Process of Substitution for the operation of Principle. 

‘Although Domat and Pothier have spoken of several forms by 
which substitution was effected in ancient Civil Law the most 
simple process being by assignment which made the rights of the 
creditor to pass always to one who was substituted. 

Thus, on assignment, which is made for a valuable consideration, 
for instance, when a debtor assigns a debt that is owing to him for 
the payment of his creditor or when the creditor makes over to a 
third person for a certain price a debt that is due to him, will give 
effect to the principle of Subrogation. There is another method of 
subrogation to the rights of the creditor when the debtor borrowing 
money to pay what he owes him agrees with the person of whom he 
borrows that the money shall be applied for the payment of the 
creditor and that the person who lends the money shall be substitut- 
ed in the place of the said creditor. This sort of substitution 


‘gives to the new creditor the right of the first, provided it be men- 


tioned in the acquittance that the payments are made with his own. 
money. All these payments have this effect that the assignee 
succeeds to the creditor and may exercise’ his rights as as ‘done by him 
prior to the assignments. 

On the question of substitution by assignment Indian 4 the is 
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more or less specific. It has distinctly been held both in Bombay 
and Madras High Courts that there can be no subrogation without 
clear assignment. In fact in Apaji v. Kavji (1881) 6 Bom. 64 and 
Koopmia v. Chedambaran (1898) 19 Mad. roy it has been held inzer 
alia that generally speaking the lender cannot avail himself of a 
prior security unless it is clearly assigned to him by the mortgagee. 
The money may be advanced for the purpose of paying off a prior 

. encumbrance and the mortgage deed may also be made over to 
the lender. Thus, if the money is not paid by the creditor with his 
own hands or if the mortgage-debt is released and not assigned, it 
will not be available to the lender, although the prior mortgagee may 
be a subscribing witness to the second mortgage. It is rather a mis- 
fortune that the law has been formulated in that way, inasmuch as 
Equity, which contemplates natural justice, should still hold on to 
“clear assignment” in this enlightened age. 

In the Bombay case of Zomba v. Vishvanath (1893) 18 Bom. 86 
in which Vishnu v. Rango (1893) 18 Bom. 382 was distinguished a - 
person in ignorance of the fact that the equity of redemption had 
been sold away lent money to the mortgagor expressly to redeem a 
prior mortgage. The borrowers declared in a mortgage deed that 
they had paid the money to the mortgagee and had got back the 
mortgage deed which seems to have been made over to the second 
mortgagee and which contained besides an endorsement to the effect 
that the mortgage had been satisfied with the money advanced by 
the second mortgagee. It was held that as the second mortgagee 
took no part in paying off the mortgage and as the receipt endorsed 
on it was in favour of the mortgagor the only object which the lender 
could have in view was to clear the property from the mortgage. The 
recital in the second mortgage deed that the mortgage had been paid 
off out of the money advanced by the second mortgagee without any 
words shewing an intention to keep -it alive was regarded by the 
learned Judges as cogent evidence pointing to the same conclusion 
and that the plaintiff should give credit to the defendant for the sum 
paid by him. . 

But in Khushal v. Punam Chand (1897) 22 Bom. 164 Farran C. 

J. in dismissing the application to compel a mortgagee to execute a 

transfer pointed out that the mere delivery by the mortgagee of the 

. mortgage deed containing an endorsement that the debt had been 

paid by the lender was ineffectual as an assignment of the security 

to him, although he maintained, that where the documents of title 

were alẹ delivered at the same time to the lendera new mortgage 
‘might be created by virtue of the deposit in favour of the lender: It : 
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is thus evident that no person can safely lend money to, a mortgagor 
to pay off a charge on the property without taking ari assignmefitt of 
the security. If he does not take this precaution it is very likely that 
he will be told that the loan was made simply with the object of dis- 
charging the incumbrance so as to let in an intermediate mortgage 
as first charged on the estate—a view which must take the lender by 
surprise, though it will be a perfectly reasonable conclusion from the 
admitted legal principles 7 
But there have been decisions in which the claims of the lender 
who made an advance to pay off a mortgage entitled him to the bene- 
fit of subrogation, although there was no agreement either express or 
implied, with the mortgagor for such substitution, and the actual 
_ payment was made not only by the lender but by the borrower 
[cf Ranu v. Kedar (1894) Bom. P. J. 93 ; Raoji v. Narayan (1895) 
Bom. P. J. 629 ; also reported in 6 M. L. J. 493]. 

- But the rule laid down in these cases militates to some extent against 
the views of the Privy Council in Mokesk Lal vy. Mohunt Bawan Das 
(1883) I. L. R. g Cal. 961 ; (1883) ro I. A. 62 wherein the question 
whether a mortgage paid off is extinguished or kept alive depends 
upon the intention of the parties, it has been held following the state- 
ment of law laid down by Sir George Jessel M. R. in Adams v. 
Angell (1879) 5 Ch. D. 634) that-it must be presumed in the absence 
of any expressed intention to the contrary,that when a person, claim- 
ing to be the absolute owner of an estate, borrows money to pay off 
a mortgage, there being no inlermediate encumbrance, he intends to 
extinguish it and also held inter alia that law cannot give a person 
an additional security simply because the security taken by him 
proves insecure. The later Calcutta decision of Amar v. Roy 
Goloke reported in (1898) 4 C. W. N. p. 769 is much to the same 
effect inasmuchas the presumption in absence of any evidence to 
the contrary is that the person whose money goes to satisfy a prior 
mortgage intends to keep alive for his benefit that prior mortgage 
and it ought to be held therefore that it was an indication of the 
in ention on the part of the mortgagee to keep alive the security 
of the mortgagor in his favour. . . 

Next, the right to redeem an assignment of the debt does not 
neceessirily carry with it a right to the securities held by the 
creditor. “It is one thing to say”, says Vaughan Williams L. Je 
“that the debt of the creditor who has been: paid off is to be 
treated as assigned to the lender who provided the money and 
another thing to say that the securities which may beheld by the 
creditor would -be ceded.” (cf. In re Wrexham Railway CaP (1899) 
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tCh. 440). Ordinaraily the right to a cession or assignment of a 
security can be claimed only by a person who, though not primarily 
liable to discharge a debt, or liable only in part, is obliged to pay 
it for his own protection [ cf. Surjiram Marwari x. Barkamdeo 
Parsad (1905) 2 C. L. J. 288]. It cannot therefore be claimed either 
by the mortgagor himself or any person who has assured the pay- 
ment of the mortgage debt nor by a purchaser who agrees to buy 
the property free from encumbrances and undertakes to discharge 
them all out of the purchase money but fails to do so. It.should 
also be remembered that there can be no subrogation if any portion 
of the debt remains unpaid [Gurdeo Singh v. Chandrikah Singh 
(1907) 36 Cal. 193 ; Columbta Finance and Trust Co. xv. Railway 
Co. 6o Fed. 794]. 

Again, where one of several mortgagors redeems a mortgage he 
becomes entitled to be treated as an assignee of the security 
which he may enforce in the usual rate for the purpose of reimbur- 
sing himself ( Ožio Life Insurance Co. v, Winn 4 Md. Ch. 253 ). 

Next, anyone who under no legal obligation to pay a debt or lia- 
bility is considered a stranger for purposes of subrogation, and if he 
pays the debt on behalf of anybody, he will be considered to do 
soasa volunteer. In the American case of Sandford v. McLean 
(1832) 3 Paige Ch. N. Y. 122) thé question arose whether such 
a stranger could pay a debt on behalf of another and get himself 
substituted. It was held there that the principle of Subrogation would 
not operate in aid of such a volunteer. In English Law, too, the 
principle of Subrogation does not apply in favour of a stranger 
except in case of maritime liens and loans to trustees. “I very 
much doubt’ i says Vaughan Williams L. J., “whether either at 
law or in equity, a man who pays off a debt at the request of ano- 
ther is necessarily to be treated as an assignee of the debt, but very 
little evidence will be sufficient to establish that as between him- 
self and the person at whose request he has paid off the debt, it was 
intended that he should be treated as a transferee of the debt and 
the securities, if such there be in the hands of the creditors”, (cf. 
In ve Wrexham Mold Connah's Quay Railway Co. 1899 1 Ch. 440). 

Some unusual application of the principle of Subrogation arose 
for discussion in the well-known case of Jagatdhur Narayan Singh v. 
A-M. Brown (33 Calc. 1133; 4 C. L. J. 121; ro C. W. N, IOIO), 
where an interested ‘third party paid off a mortgage-debt*on behalf of 
the mortagér. The quegtion arose whether the mortgage was 
extinguished* wherf the mortgage-debt was so paid off by the intere- 


ested Sanger, or whether it was kept alive in favour of the person, 
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making the payment. It was held that it was a questjori of intention 


of the parties, and in the absence of an express declaration of that 
intention, the general rule was to be applied, and it should be 
presumed that the mortgage was kept alive in favour of a person 
paying off the debt. Such was also the decision in the English 
case between Thoane and Cann (64 L. J. Ch. 1; 31895 A.C. 11), 
It was further held in the Calcutta case referred to above that the 
presumption became even stronger when at the time of making 
some of the payments the mortgagor was already indebted to the 
lender and that by the application of the principle the lender 
became entitled to the benefit of the first mortgagee when it was 
his debt that was so paid off. It is interesting to find that the 
conclusions arrived at in the above decision were deduced mainly 
from the leading English case of Zn se Wrexham Railway Co. 
Moreover it has been held as noticed already in the standard 
decision of Gurdeo Singh v. Chandrikah Singh in 36 Calc. 193 
that a purchaser of the equity of redemption is entitled to stand 
in the shoes of a prior encumbrancer where the purchaser has, 
with the consent of the encumbrancer, partially discharged the 
liability. Quite to the same éffect was the decision in Udit 
Narain Misir v. Ashrajilal in 38 All. 502. 

Again in the mortgage suit between Har Shayam Choudhury 
and Shayam Lal Sahu (1915, 20 C. W.N. 6or) it has been laid 
down inter alia that where the purchaser of an equity of redemp- 
tion of property, which was subject to the charge of three prior 
mortgages, pays off the first mortgage, he cannot exercise the right 
of subrogation as he was bound to pay that liability. But a person 
who is not bound to pay such debt may claim such a right, but if 
the purchaser of the equity of redemption is deceived by the act 


_of the mortgagee by misrepresentation or otherwise, then he cannot 


claim such a right. Md. Siddig v. Ghous Muhammad 33 All. 
ror F. B. is a decision on all fours with that decision. But where 
there are two mortgages on a single property, andja person advances 
money for the payment of the first mortgage, he cannot claim prior- 
ity over the second mortgage unless the first mortgage is wholly 
discharged. This was the decision made by Rahim'and Spencer JJ. 
in the case of Hanumanthatyan v. Menatchi Naidu reported in 
35 Mad. 183. : 

Again alike with the preceding is where a mortgagee making 
payment towards the discharge of first mofttgage on a property is 
entitled to priority over an intermediate mortgagee to the extent of 
fhe money advanced by him which went towards peer es 


+ 
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the first mortgage. That was the decision made by Gni 


Nair and Oldfield JJ. in 38 Mad. 545 in the case of Saminatha 


Pillai v. Krishnaayar. 

_ In the Privy Council decision in Jaf Barham v. Kedar Nath Mar- 
wart (1922, 27 C. W. N. 582 P. C.) a distinction was made between 
voluntary and non-voluntary payments'and it was held énter alia that 
the payment in that case by the auction-purchaser to the mortgagee 
entitled the auction-purchaser to step into the shoes of the mort- 
gagee and be subrogated to his rights. Such was also the con- 
clusion in the Privy Council decision in Maliveddi v. Adusumilli 
(1923 39 C. L. J. 204 P. C.) The auction-purchaser having 
discharged a portion of the debt owing to the second mort- 
gagee it was held by their Lordships that the auction-purchaser and 
his assignees were entitled to be subrogated to the rights of the 
second mortgagee to the extent they discharged the latter's mort- 
gage. 

Further Z» ¢he Petone, 1917 (P. x18)it was held that the per- 
son paying off a privilege lien is not entitled to stand in the shoes 
of the privilege claimant and enforce the lien. 

Again in Patten v. Bond (1889, L. T. N. S. 583) Kay J. speaks 
of the right of the lenders. who took no transfer of the security 
as å claim to subrogation and points out that the mere payment 
does not discharge the mortgage if in Equity it ought’ to be 
kept alive for the benefit of the person who advances the 
‘money. But the learned Judge says that the money was lent 
at the request of the trustees for the purpose of preserving 
the trust-estate, and in such cases -.English Law undoubtedly 
recognises a right of subrogation. 


Marshalling and Subrogation are inter-related. 


_ The doctrine of Marshalling is a rule of administration merely 
and: admittedly it may be displaced by the contract of parties. 
But the Court will not infer from the use of equivocal expres- 
sions that where one debt is secured over two funds or properties, 
one fund or property is to be deemed the - property primarily 
charged in exoneration of the others. In such-.a case the debt 
is to be apportioned upon both funds or. properties, in respect 
to their respective values, and the rights of parties adjusted 
accordingly. This right is conferred upon the -creditor alone. A 
judgment-Creditor, who» can claim no higher right than that of 
his debtor,’ canrfot assert a right to marshall (Addich v. Cooper, a 
W. &W. 82 ; Ln ve Athill, Athill y. Athill, 16 Ch. D..211 ; Dolphin 
y, Aylward L. R. 4 H. L, 486). 
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In marshalling assets where a mortgagee ‘has a lien on two 
funds, if "he satisfy himself out of one which is mortgaged to a jun- 
ior mortgagee so as to extinguish the fund, the junior mortgagee 
is subfogated to the other fund. (Hunt v. Townsend 4 Sand. Ch. 
N. Y. 510). Thus the doctrine is well established that a second 
mortgagee of property held by a first mortgagee, with other pro- 
perty, not included in the second mortgage, has aright to compel 
the first mortgagee to resort to payment from the property to which 
the second mortgage does not extend (Lawrence v. Galsworthy 3 Jur. 
N. S. 204). Itis not impossible that this doctrine of Marshalling 
securities or funds, which under another form existed in the Roman 
Law and was known therein as Subrogation or Substitution, was 
transplanted into our Equity Jurisprudence from that source, as it 
might well be, and hence it is a doctrine belonging to an age of en- 
lightened policy and refined and natural justice. 


As to how Marshalling and Subrogation are inter-related a conc- 
rete example will make it clear : 


Properties X and Y are both mortgaged to A, and then X is 
only mortgaged to B, here B can compel A to resort to property 
Y in the first instance. This is Marshalling. But if A satisfies 
his claim out of property X, B will be entitled to be subrogated in 
the place of A, for then, the sum obtained by A (out of X) for his 
satisfaction will be deemed to have been obtained from B. By 
reason of this fiction of subrogation to A’s rights B gets from 
property Y what he loses in property X. By -Marshalling X 
is kept separate for B; by subrogation B’s loss in X is made 
up by gainin Y. The decisionsin Gibson v.. Seagrin 20° Beav. 
614; Lancy v. Athel (Lord) 2 Atk. 444; Rooji v. Narain 1896 
Bom. P. J. 692 are identical cases on the point under dis- 
cussion. 


Obviously Subrogation restores matters to their original condi- 
tion and thereby achieves the same object as Marshalling would 
have done thoughina different form. In other words, Marshall- 
ing is Subrogation in another shape. 


Recapitulation. 


The right of subrogation is a personal right but may be assigned ; 
Harrisburg Bank v. German 3 Pa. 300. 

Subrogation gives to the substitfited all the right of the party 
for whom he is substituted (Oto Life Insurance and Zypist Ca. Y 
Winn 4 Md. Ch. 253). 
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Subfovation does-not operate until the payment is made of the 
entire debt of all that is due for principal, interest and charges 
by the party who seekto be subrogated (Columbia Finance and 
Trust Co. v. Railway Co. 60 Fed. 794, Gurdeo Singh v. Chandrikah 
Singh 1907, 36 Calc. 193). | 

Subrogation is by redemption and unless there is redemption 
it cannot take effecr ( Meritt v. Hosnser 71 Am. Dec. 713 ; Carter v. 
Neal 71 Am Dec. 136; Gurdeo Singh v Chandrikah Singh 1907, 36 
Calc. 193). The person who seeks subrogation must pay the debt 
under grave necessity to save himself a loss ( Hina Life Insurance 
Co. v. Middleport 1887, 124 U. S. 525 ; Guzdeo Singh v. Chandrikah 
Singh 1907, 36 Calc. 193). 


Subrogation as a matter of right is never applied to help a volun- 
teer (Sandford v. McLean 1832, 3 Pa. Ch. N. Y. 122). Any one 
who is under no legal obligation or liabilities to pay the debt is a 
stranger, and if he pays the debt he does so as a mere volunteer 
(Arnold v. Green 1889, 116 N. Y. 566). 


Subrogation does not arise where such alleged right arises 
from tortious conduct of the parties. A person who invokes the 
help of the doctrine must come into court with clean hands (Ger 
man Bank of Memphis v. U. S. 148 U.S. 573). 


Subrogation does not apply to Life Insurance (Connecticut 
Mutual Life Insurance Co. v. Railway Co. 25 Con. 265). 


Subrogation will not help one in the very nature of the principle 
when the indirect object there is to avoid the statute of limitations. 


Subrogation and Marshalling are inter-related : (Dolphin v. Ayi- 
ward L. R. 4 H. L. 486). 


Praphulla Chandra Ghosh, 
Vakil, High Court. 
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_ Is it correct to say that the capacity to exercise 
-a conditional power of disposal over the whole 
property of an undivided Hindu family vests 
in the Assignee ln Insolvency of a 
Hindu father ? 


The Full Bench decision of the High Court, Madras, shortly 
reported in 5o Madras Law Journal, short notes page 81 cannot be 
upheld. A conditional power is not capable of delegation—See 
Farwell on Powers in the chapter on delegation of powers and 
Halsbury, Laws of England Volume 23, pages 15—16 and Strahan 
on Law of property in the chapter on future property. Further 
section 52 of the Presidency Towns Insolvency Act is by its words 
limited to such of the powers as are contemplated by section 2 of the 
same Act. That section 2 contemplates unconditional power has been 
decided by the Privy Council in the case of Sat Narain (L L. R. 6 
Lah. 1). It is worthy of note that the Privy Council has observed in 
I. L. R. 6 Lahore r that the power to obtain partition is a power that 
can be exercised under section 52. It is an unconditional power. In 
this connection it will be useful to note that legally it is not correct 
to say that the share i. e., the undivided interest of the insolvent in 
the property of the undivided Hindu family of which he is a member 
vests in the Assignee in his Insolvency. It is not property buta 
mere possibility according to Section 6 of the Transfer of Property 
Act. Itis not a vested interest, see I, L. R. 17 Madras 316, 326- 
327. An interest defeasible on death is no vested interest according 
to section 19 of the Transfer of Property Act. That no member of 
an undivided Hindu family has a specific and definite share in its 
property is at the foundation of the judgment of the Privy Council 
in Í. L. R. 6 Lahore 1. Again it is to be noted that in view of 
section 6r (5) of the Provincial Insolvency Act and the correspond- 
ing section 49 (5) of the Presidency Towns Insolvency Act enacting 
that the assignee in insolvency shall distribute dividends among the 
creditors without preference, it must be held that it is not the inten- 
tion of the Legislature that the assignee in insolvency should exer- 
cise a power which involves a discrimination between debts not ille- 
gal and immoral and debts illegal and immoral. And really there 
is no anomaly in this conclusion ; for the father’s conditional power 
is based upon son’s pious obligation which, as has been repeatedly 
pointed out by the Privy Council in several cases since Sak Ram's 
case, is enforced by law under certan circumstances which, as has 
again now been pointed out by the Privy Council in the case of Sat 
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Narain, (1. L. R.6 Lah. x) ought not to be allowed to influence 
judgment while construing the Insolvency Act. Section 2 really 
enacis a limit that powers that can be included in ‘property’ are only 
not such as are unconditional powers, and to contend that section 2 
is exhaustive of powers that can be included in ‘property’ is repug 
nant to the subject viz., delegation of powers in that such conten- 
tion is opposed to the principle of the law of powers that a condi- 
tional power is not capable of delegation and is also repugnant to 
the context in that such contention is opposed to Section 61 (5) and 
49 (5) of the Provincial and the Presidency Towns Insolvency Acts 
respectively which do not permit discrimination between debts 
as illegal and immoral and otherwise. Finally it may be observed 
that power to obtain partition in relation to joint property cannot 
be reached by the assignee in insolvency through Section 2 while 
it can be reached through section 52(2) (b) of the Presidency Towns 
Insolvency Act owing to the difference in their wording and that 
in this view section 52 (2)(b) does not appear to be a surplus 
in the Presidency. Towns Insolyency Act and that absence of a cor- 
responding section in the Provincial Insolvency Act is of no legal 
consequence in view of its section 28 (2) and the general law of 
powers permitting an unconditional power as a power to obtain 
partition being deemed to be a property. 

It would therefore be correct not to assume that the father’s 
share or undivided interest vests but to hold that the capacity to 
exercise power to obtain partition in relation to the properties of the 
family is capable of vesting under section 52 of the Presidency 
Towns Insolvency Act or Section 28(2) of the Provincial Insolvency. 
‘Act rather than saying that a conditional power of disposal.over the 
whole property vests under either of those sections or is capable of 
vesting according to law. 


East Masi Street, } K. L. VENKATRAM. 
` Madura, South India, Bar-at-law. 
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Promise of marriage—Gift of engagement ring—Breaking of of 
- engagement—To whom should the ring belong after breaking off. 


Plaintiff Cissie Cohen having agreed -to marry defendant 
Sellar the former handed to the latter a diamond ring worth £ 30. 
It was admittedly given and received as an engagement-ring in con- 
templation of marriage by the would-be bride. After some time the 
engagement was broken off. Plaintiff then sued defendant for 
damages for breach of promise. Jury found that defendant was at 
fault and awarded plaintiff damages against defendant but inciden- 
tally suggested that the ring should be restored to defendant. 
Defendant then put plaintiff in Court to get back his ring. 

The question that arose for determination was as to to whom 
should the ring go on the breaking off of the engagement. 

Held (ger Mc ,Cardie J) that by the slow growth of decisions 
the promise of marriage has been fixed with many of the legal 
characteristics of a commercial bargain and is governed largely by 
the principles of law applicable to ordinary contracts, and that the 
conditions which attach to a gift made in contemplation of marriage 
must be viewed in relation to the incidents which flow from the 
engagement itself, and that if the engagement to marry be dissolved 
by mutual consent, then in the absence of engagement to the con- 
trary, the engagement ring and the like gifts must be returned by 
each party to the other, and decided in favour of the plaintiff so that 
she might keep the ring in her possession to take:it in execution for 
the damages and costs awarded in her favour against the defendant. 


Indian Companies Act(Act VII of 1913) section 4—Partnership 
consists of the executanis in their individual capacity and not 


representative capacity. ° 


* These appeals arose out of two separate spits brought for 
dissolution of partnership. The substantial pleas rdised on behalf 
of the defendant-appellant Mewa Ram were (1),that the parthership 
in question consisted of more than 20 members and ‘was therefore 
illegal within the meaning of section 4 of the Indian Companies Ret 
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and (2) that.the partnership being an illegal association no suit for 

the dissolution of partnership was maintainable. The lower Court 

5 held that as a matter of fact the number of persons in either of 

these associations did not exceed 20 and therefore the association 

was not illegal. The High Court also was satisfied that in neither 

of these cases the number of partners exceeded 20 and held that if 

each of the executants entered into this .partnership in his own 

i individual capacity he admittedly counted as one; on the other 

hand if he entered into the partnership in his representative capa- 

city on behalf of his family, then his joint-family must be consi- 

dered to bea unit and must be deemed to be one person within 

section 4 of the Indian Companies Act and upheld the decision 

of the lower Court that the partnership in question was not an illegal 
association. 


‘ R 48 Al: 307. Criminal Procedure Code, Section 1g6— No application, where Civil 
aram = anos Court determined the rights of parties and also determined the 
Sheo durshan Singhe possession originally. 





The property in dispute consisted of a plot of Siz land with an 
area of ten bighas. The first party and one Bishan Narain Singh and 
s others of the second party were joint proprietors of the land in the 
proportion of one-third and two-third. The other members of the 
second party were either mortgagees or permanent lessees, The 
members of the first party executed a usufructuary mortgage of their 
one-third share in favour of their co-sharers, the members of the 
second party. They subsequently sued for redemption and got a 
decree. A year later to that they got joint possession from the 
Court. A decree for joint possession was executed in accordance with 
ý Order XXI Rule 35 of the Code of Civil Procedure. But the 
first party’ never obtained any actual possession under the aforesaid. 
decree. Sheodurshan Singh then started ‘proceedings against 
Paramhans Pande with an application under section 146 Criminal 
Procedure Code. The question was whether proceedings under 
section 146 Criminal Procedure Code could be applicable to this 

Case. o 
Held (per Daniels J.) that it was difficult to see how section 146 
Ci{ninal Procedure Code could be applied where the Civil Courts 
had not only determined the rights of the parties, but has also deter- 
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mined the possession so far as it was inits power to do só and that ° 


the Civil Court having already awarded joint possession to the first 
party, the only relief for which he could apply to the Civil Court 
was a relief which had already been granted to him. 


Provincial Insolvency Act (Act V of 1920) Section 28 Cl(2)— 
Joint Hindu family—Father became insolvent—Joint property 
vesting in Receiver on fathers insolvency. 


One Lachmandas became an insolvent and the Official Receiver, 
Moti Ram, took possession of certain property as belonging to the 
insolvent and sold it. Two sons of the insolvent applied to the 
District Judge praying for the release of two-thirds of the property 
on the ground that their father’s share was only one-third and that 
share only could be sold. The District Judge rejected the son’s 
application. They then appealed to the High Court. 

The question arose whether the Receiver was entitled to sell not 
only the father’s share but the entire property in his hand belonging 
to the whole family consisting of the father and two sons. 

Held (per Sulaiman and Mukerji, JJ.) that inasmuch as the 
interests of a father in the entire joint property extended over the 
whole property it seemed difficult to hold that he had no interests in 
the entire property, because ifa partition were to take place, the 
interests of the sons would be cut out and set apart, and that the 
trend of the authorities so far has been to allow the Receiver in 
Insolvency to dispose of the joint family property in lieu of the 
debts of the father where the father had been declared insolvent. 





Damage suit for negligence Storing of cotton without sufficient 
precautions against fire. 


~- The defendants Mul Chand Nemi Chand carried on business as 
‘cotton commission agents at Agra. They had stored about 388 
bales of cotton in a big godown on the ground-floorof a certain pre- 
mises belonging to the plaintiff Basdeo Ram Sarup on a monthly 
rent. The cotton remained there during April, May and june. , It 


was in evidence that the room was entirely unventilated save for f 


three doors which were almost entirely closed. ‘Towards the end of 
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* July in the afternoon smoke was seen issuing from the room. The. 


alarm was raised, the doors were eventually opened and the cotton 
was found to be on fire. The fire was not got under until great 
damage had been done to the upper portion of the house. The 
plaintiffs sued the defendants for damages basing their claim largely 
on the allegation that the plaintiffs had themselves intentionally set 
fire to the cotton. The trial court gave the plaintiffs a decree. The 
defendants appealed. l 

The question was whether there was negligence on the part of 
the defendants which exculpated them from the liability : 

Held (per Mears C. J. and Lindsay J.) while rejecting the plain- 
tiffs’ hypothesis of incondiarism that the cotton must have become 
bone-dry by the end of June and ina condition in which it would 
eagerly absorb moisture during the rains and the pressure of one 
damp bale upon another was exactly the very circumstance which 
gave rise to spontaneous combustion and which had to be guarded 
against by adequate ventilation, and disagreed with the view of the 
lower court that the fact of wet weather precluded the theory of 
combustion and concluded by ‘observing that the fire would not 
have happened had the defendants exercised proper watchfulness 
and control over the cotton. The appeal was accordingly dismissed. 


Civil Procedure Code (Act V of 1908) section g7 — Execution of decree 
—Pre-decree arrangement to postpone execution, whether can be 
pleaded in bar of execution of the decree. 


The decree-holders, who had obtained a final decree in a 
suit for sale on a :mortgage, applied under Order 21 Rules 66 


and 72 Civil Procedure Code that the mortgage property might 


be sold to recover the decretal amount. The judgment-debtor 
pleaded jhat an arrangement had been gone into prior to 


`- the decree that the decree was not to be executed. The District 


Judge held that the arrangement not being embodied ine the 


‘decree could not be recognized and directed the sale. The judg- } 


ment-debtor then appealed to the High Court. 


e 3 A ; 
e. . The question was whether an adjournment entered into prior 
Yio passing of a decree that the decree was notto be executed 


could be pleaded as a bar to immediate execution. 
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Held (per Wallace and Madhavan Nayar I.) that according to 


‘the Full Bench case in 40 Mad. 233 a judgment-debtor would 


plead in bar of an execution a pre-decree arrangement between 
him andthe decree-holder that the decree should not be execut- 
-ed-and reversed the decree of the District Judge and directed him 
to rehear the case. 


Land Acquisition Act (I of 1894), section 31 (2)}—Payment of com- 
pensation by Deputy Collector to claimants according to his award 
and not depositing the amount in the District Court as required by 
the Section-Apportionment objected to by Zamindar claimant— 
Refernce to District Court—Apportionment modified— Objector 
claimants award increased~ His right to apply for execution 
against Government directly. 


The Government acquired some lands in a village. The 
Deputy Collector paid compensation to the claimants according 
to his award instead of depositing the amounts in the District 
Court as required by section 3: (2). The Maharaja of Pittapur 
who had zemindari rights in the lands was awarded a certain 
sum as compensation for his superior rights and the balance was 
awarded to his tenants. The awarding officer paid to the tenants 
the amounts due to them according to his award. But the zemin- 
dar objected to the share allowed to him and asked for a 
reference to the District Court. The District Court upheld the 
zemindar’s contention and modified the District Court’s award in 
favour of. him. When the zemindar did not get the money as 
awarded by the District Court he applied by an execution peti- 


tion to the Court to recover from the Government the additional . 


amount awarded to him. The Government Pleader argued that the 


. zemindar should realise the amount from the tenants to whom 


the District Court had paid under his award, The District 
Judge overruled the contention and ordered payment by 
Government of the excess amount due to the zemindar. There- 
upon the Referring Officer (Deputy Collector) preferred this appeal, 


The question was when there was an award for an additional . 


sum and no money available who was to pay the excess payment 
due tothe claimant, | 
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Held (per Wallace and Madhavan Nayar JJ.) that the Gover- 
« ment was bound, under the provisions of the Land Acquisition . 
Act to have ready in the District Court the amount awarded by 
p the Referring Officer, for distribution according to the decision 
of the District Court and that it was not right that Government 
should throw on a party, whose property it had compulsorily 
acquired, the risk and burden of recovering the compensation 
from some one else to whom Government had wrongfully paid and 

: so dismissed the appeal, 


Mad. 
í Ea "2 Vakil > Negligence unaccompanied by moral Pins if amounts to pro- 


a fessional misconduct. 

One Mr. M., B. A, B. L, High Court Vakil, practising at 
Chittoor, was engaged as the vakil of one Thayarammal. And 
although put in possession of.sufficient funds he failed to take the 
necessary steps to get ih time certified copies of the judgment and 
decree of the appeal Court, against which the client wanted to pre- 
fer a second appeal to the High Court and thereby deprived the 
client of the right of second appeal. It was found that the 
Vakil’s client was responsible for the delay and the vakil was all 
along ready to make sufficient amends to the client for his clerk's 
conduct. But the client made some unreasonable demands. The 
Vakil not agreeing the client reported him to the High Court for 
disciplinary action for professional misconduct. 

The question was whether mere negligence unattended by any 
sort of moral delinquency could be professional misconduct. 

Held (fer Coutts Trotter C. J, Krishnan and Beaseley TT.) 
that the charges framed, if substantiated, would prove no more than 
negligence on the part of vakil’s clerk, for which the vakil had ac- 

s cepted civil responsibility and that negligence by itself was not 
unprofessional misconduct, because into that offence must enter 
the element of moral delinquency. | 
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@ 
Criminal Procedure Code, Section 19o (1)(b) and 200 (aa)-—Proceed- oe 49 - sas” 
ings initiated in a non-cognisable case on a police report— Whether “°° © Tio, * rosecu- 


tor 
Magistrate tan take cognizance of such cases. y 
- á 4 Ratnavely, Chetty, 


The accused brought a charge of dacoity againsta number of 
persons. On investigation the charge proved false. Those persons 
then : chargesheeted the accused. Thereupon the Magistrate commit- 
ted him to the Sessions under Section 2141. P. C. Butthe Assis- 
tant Sessions Judge held that, as the proceedings were started ona : 
police report in a non-cognizable case, the committal was illegal 
and acquitted the accused. Appeal was then preferred to the 
High Court under section 417 Criminal Procedure Code against 
the order of acquittal. Devadoss and Waller JJ. wrote out 
two separate judgments the former holding that the Magis- 
trate was not competent to initiate proceedings against any 
person ona police-charge in a non-cognizable case and that if 
he wanted to take action the should treat the report as a com- 
plaint and take a sworn statement from the police officer ; the latter 
holding that the police report was as good as a complaint, but both 
lay down that the acquittal was bad and set aside the order. But 
there being the difference of opinion between the two as to whether 
there should be retrial on merits or not, the case was placed before 
a third Judge. ‘he appeal was then heard by a Full Bench consis- 
ting of Coutts Trotter C. J., Krishnan and Spencer JJ. Spencer J. de- 
livered the judgment of the Court and held that section 190 (1) (b) 
authorized certain Magistrates to take cognizance of any offence 
upon a report in writing of facts which constituted such offence 
made by a police officer, and section zoo (aa) provided that where a 
public servant acting or purporting to act in the discharge of his 
official duties made a complaint of any offence, nothing should 
require the Magistrate to examine him before taking cognizance of 
the offence and observed that it was unfortunate that the change in 
the law was not brought to the notice of the learned Judges that 
constituted the earlier Bench as then the present Reference might j 
have been avoided and set aside the order of acquittal of the 
' accused and directed his retrial at the Sessions on the first 
available date. ° 
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_ REFERENCES BEFORE THE FULL COURT AFTER THE 
r . LONG VACATION. 


Bar welcome to the Chief Justice. 
Tribute to Sir Lancelot Sanderson. 


On the re-opening of the Calcutta High Court after the 
long vacation on Monday, the 8th November, the usual reception 
was held by the Chief Justice and the Judges in the Judges’ 
Library after which, all the Judges assembled in the Chief 
Justice’s Court room where Sir George Rankin, the new Chief 
Justice, was welcomed by the various branches of the legal 
profession. 

Mr. B. L. Mitter, Advocate General on behalf of the Calcutta 
Bar, remarked that Sir George was no stranger to them nor they 
tohim. During the 8 years that Sir George sat on the bench, 
he had by his learning, independence and impartial administration 
of justice, earned their confidence and esteem, while by his unfail- 
ing courtesy and patience he had won their affection. Sir George 
had come to be regarded as a great and good Judge. . 
_ Apart from that, Sir George had done great service to the 
country as President of the Civil Justice Committee and though 
the far-reaching effects of his recommendation were not yet 
fully realised, his name would go down to posterity not merely 
as agreat Judge, but as a great law reformer. 

It might not be improper to mention how they missed their 
late Chief Justice Sir Lancelot Sanderson who presided over 
this Court for 11 years and it was a unique record that during 
this long period, he never had any unpleasantness with any 
member of the bar. 

Dr. Dwaraka Nath Mitter as President of the Vakil’s Associa- 
tion joined in the welcome. . 

Mr, Mohini Mohan Chatterjee on behalf of the Attorneys also 
joined in the tribute of welcome. 

The Chief Justice replied: My colleagues and I have heard 
with great pleasure the tributes which have been paid at the bar 
to Sir LanceJot Sanderson and to the record of his work in this 
Court over which he presided for 11 years. We who served with 
him join wjth} you*who’ practised before him in recognising that by 


ehis retirement,.the Court{suffers a great loss~the loss of a sound 


and learned lawyer, of a capable hard-working, experienced adminis- 
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trator of judicial business, of a courteous and dignified Chief Justice 
who had made many friends and no enemies. | 

This is neither the time nor the occasion for an attempt at a 
critical estimate of his work during the last rz years and I cer- 
tainly shall not presume to make it. But those of us 
whom daily duty brings to these Courts cannot fail to notice as 
we look backward that many important changes marked Sir 
Lancelot’s tenure of the office of Chief Justice.. It was early dur- 
ing his time that the new High Court of Patna was founded and 
the jurisdiction of this High Court ceased in Behar. Sir Lancelot 
set himself to overhaul and to reorganise every department of the 
Court, every individual salary was considered and the position 
of assistants in the Court offices was materially improved. To 
him we are indebted for weekly and monthly Cause Lists. He 
modified the old Group System on the Appellate Side. The intro- 
duction of Shorthand writers on the Original Side was largely his 
work. The Record Department is a good example of his care. 

As you are aware, some few years ago, a retrenchment com- 
mittee was appointed as regards this Court and a further over- 
hauling of its offices took place. The recommendations of the 
Bar Committee brought larger changes in their train. More 
recently, the consideration of proposals made by a committee 
called the Civil Justice Committee has put no little strain upon 
High Courts and I regret to say upon Chief Justices in parti- 
cular. The broad fact is that during Sir Lancelot Sanderson’s time, 
the amount of work to be done out of Court by the Chief Justice 
increased for one reason or another almost three-fold. For 11 years 
Sir Lancelot Sanderson sustained in addition to these onerous 
and varied responsibilities, the burden of heavy judicial work. 

After reading a letter written to him by Sir Lancelot Sanderson 
regretting that his resignation had come in a way and 
at atime when it was not possible for him to say farewell to 
his many friends personally and saying that he therefore wished 
to take this opportunity of expressing to his brother Judges, the 
"members of the various branches of the legal profession and the 
officers of the Court, his sense of indebtedness to them, for their 
gregt assistance to him during the time he was Chief Justice. 


It remains for me only to add a single word® of personal 
thanks to you Mr. Advocate-General, Dr., Mitter and* Mr. 
Chatterjee for the kind terms in which on behalf ofthe various 


branches of the profession you have been good enough to welcome” 


me. It is now eight years since I first took my seat asa Judge 
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e Ín this Court and I have received nothing but the utmost kind- | 
ness, consideration and assistance from the members of the profes- 
sion. I believe that since the High Court was established, I 
am the first Puisne Judge who has been made Chief Justice. If 
so, believe: me, that I recognise that has been made possible only 
- because to the Puisne Judge who knew nothing of the Indian 
Statute, little of Hindu law and nothing of Indian condition, the 
help, courtesy and kindliness shown enabled him to do his work. 
In my judgment there is no greater honour a: Judge could have 
than to feel that after a series of years he still retains the confidence 
of the profession that practises before him. I can only beg you 
to continue to extend to me.now the same kindliness and courtesy 
which had never been wanting in the past. 


Late Mr. Hugh Knight. © 


Tributes to the memory of the late Mr. William Hugh Knight 
who died recently in Landon were paid before the Chief Justice 
and the other Judges of the High Court on Monday. the 8th - 
instant. 

Mr. B. L. Mitter, Advocate General on behalf of the Calcutta 
Bar, mentioned the death of Mr. William Hugh Knight who retired 
13 years ago. Mr, Knight. was one of the recognised leaders 
of the Calcutta Bar and what distinguished him most was not only 

“that he was a great advocate but his sturdy independence and his 
singleness of purpose for the sake of his clients. He was a cons- 
tant friend to the struggling juniors and when he retired, the 
Calcutta Bar suffered a great loss. 

Dr. Dwarka Nath Mitter and Mr. Mohini Mohan Chatterjee for 
the Vakil? Association and the Attorneys’ Association joined in 
the expression of regret. 

The Chief Justice said that he had known the reputation of 
Mr. Knight as a hard, worker and an independent, fearless and 
efficient advocate. Mr. Knight's memory was still green in this 
High Court. Many of them are still aware of the great part-he play- 
ed during his career as advocate of the High Court. 
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SIR NALINI RANJAN CHATTERJEA, Kt., M. A., B..L. 


It is with a feeling of extreme regret that we have to bid farewell 
to Sir Nalini Ranjan Chatterjee, Kt., M. A, B. L., on his retirement 
from the Bench with effect from November 22nd last on comple- 
tion of the sixtieth year of his age. Aftera distinguished career 
in the Universty he became enrolled as a Vakil of this Court on the 
roth of April. 1889 after serving out his articles of clerkship with 
the late Sir Rash Behary Ghose. Before long he made an 
impression in the profession of being a particularly painstaking 


-and conscientious lawyer. He was in possession of ‘a lucrative. 
practice and enjoyed the confidence of the Bench when he was 


made a Judge in November 1910. He was always conspicuous in 
his advocacy by thoroughness to his work and fairness to his 
opponents. Asa Judge he has. manifested a singular capacity for 
grasping the most complicated facts and applying the law to them 
distinguishing and discriminating by turns the application thereof. 
Genial in nature, obliging im disposition and pious. in tempara- 
ment he had been always popular with the Bench and the Bar. 
His industry and patience, independence, impartiality and equani- 
mity had been bywords in the profession and with the public at: 
large. His judgments have been marked by deep erudition, clear 
enunciation and convincing logic. During his term of office for 
16 years he has ever been looked up toas the ideal Judge for he 
has always tried to jealously maintain the high traditions of this 
Honourable High Court. In recognition of his meritorious services 
as a Judge Knighthood was conferred on him in 1920. He 
has officiated as the Chief Justice of Bengal three times uring 
dthe absence on leave of the late Chief Justice. 


Sir Nalini Ranjan goes into retirement with, our sincere ‘good 
wishes fora well-earned rest. We wish and pray that, he would 
be spared long to enjoy his retirement in‘health and happiness: 
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Reference in Court. 


On his retirement from the Bench of the Calcutta High Court 
Sir Nalini Ranjan Chatterjea was given a farewell by the various 
branches of the legal profession on Monday, the 22nd November 
1926.} 

The members of the Vakils’ Association presented Sir Nalini 
Ranjan with an address enclosed in a beautiful silver casket in- 
laid with gold. . 

All the Judges assembled in the Chief Justice’s Court room and 
the address, which was read by Mr, Narendra Kumar Basu was as 
follows :— 


“My Lord. 

“It is with feelings of the deepest sorrow that we the members 
of the Vakils’ Association, approach your Lordship to bid you 
farewell on the eve of your retirement from the Bench which you 
so conspicuously adorned for the last sixteen years. 

“By your thorough conscientiousness and untiring patience, 
your scrupulous anxiety to do even-handed justice uninfluenced. 
by any extraneous considerations, your fearless independence and 
deep learning, your genial temper and uniform courtesy, you ful- 
filed the ideal of a Judge laid down by the ancient sages of 
Hindusthan. 


‘Ste Felt Mage naif | 
Ota ale ufasgerlamrsafaag | 
“Free from passions, of high birth, impartial, setting every one 


at his ease, calm, fearful of the other world, pious, painstaking and 
devoid of anger.” 


“In your career asa Judge you have worthily maintained the 
great traditions of our Court, and in common with the public, 
we realise that your retirement will entail a heavy loss to the 
country. 

“In taking leave of you, we fervently hope and pray that yet 
many more years of health, happiness and peace may be vouch- 
safed to you in your retirement. 


We have the honour to be, 
e My Lord, 
° Your most obedient servants. 
r ° Members of the 
o ee ve Vakils’ Association” 


Vor. XLV.) , . Sòn 


On behalf of the Bar, M7r. B. L. Mitte? Advotate-General 
endorsed all that had been said ani observed that’ it was a pity 
that under an inexorable rule the High Court was deprived af 
the services of a Judge when he was most useful. 

Mr. Mohini Mohan Chatterjee, representing the Incorporated 
Law Society, associated himself with what had fallen from the 
previous speakers. 

The Chief Justice remarked that during the time Sir Nalini 
Ranjan had been onthe bench, he had takena larger share than 
almost any other judge who could be named in dealing with the 
heavy and important litigation connected with the province 
of Bengal. “If as I firmly believe, this High Court hasin the 
Privy Council and elsewhere some little reputation for accuracy and 
carefulness in the administration of justice, there is no Judge to 
whom that is more due than to Sir Nalini Ranjan Chatterjea”. 

Replying, Str Nalini Ranjan said that if he had been able to 
attain any measure of success in the discharge of his duties, it 
was mainly due to the very kind and valuable assistance he had 
received from the members of an able, learned and independent 
profession and he gratefully acknowledged it. He had never spared 
himself in the discharge of his duties and tried not to forget that 
there was a Judge of all Judges. 

Sir Nalini Ranjan acknowledged with pleasure the assistance 
and kindness he had receivel from his colleagues and regretted 
the absence of Sir Lancelot Sanderson, whose unfailing courtesy 
and kindness he would always remember. 





THE HON. MR. JUSTICE DWARKA NATH MITTER, M. A., D. L. 


We beg to accord our cordial and respectful congralutions to 
the Hon. Mr. Justice Dwarka Nath Mitter, M. A., D. L., on his 
being appointed an Additional Judge of the High Court with 
effect from November 22nd in place of Mr. Justice Manmatha Nath 
Mukerji being confirmed. Having passed the Entrance examina- 
tion from the Chapra Zilla Schooj. in 1890 in his fourteenth. year 
he came to Calcutta and joined the Presidency College from where 
- he passed the F. A. in 1892 and B. A. with Honours in | Geology 
in 1894 and M. A. in English in 1895. He then studied Law and 
passed the B, L. in 1896 from the Ripon College. After fompleting 
his articleship with that renowned annotator of Hindu Law—the 
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late Golap* Chandrà. Sarkar Sastri he became enrolled as a Vakil 

e of this Court'in July 1897. From the very start he has shown 
signs: of his future exalted career and has always been looked 
up to as an earnest and industrious practitioner and able and 
conscientious advocate. He obtained the degree of Doctor of Law 
of the University in 1912-a much coveted honour of those days—by 
submitting a thesis on the Position of Women in Hindu Law. He 
was for sometime a Fellow of the University and 4 Member of the 
Council of State from 1922 to 1924. The great esteem and 
regard in which he was held by his fellow practitioners in the 
High Court is evidenced by the fact that he was the President 
of their Association before he was raised to the Bench. With 
a-fine presence, pleasant manners, ringing voice, wide experi- 
ence, deep learning and Catholic. views, he will; we believe, 
prove himself an acquisition to the Bench. We wish and pray 
that he will duly be confirmed in his high office to prove his 
worth'and usefulness. — 


Reference in Court. 


Dr. Dwarka Nath Mitter, when he took his seat for the first 
time onthe Appellate Side with Mr. Justice Duval on Monday 
the 2zend November 1926, was welcomed by the various branches 
of the legal profession. 

Mr. N. K. Basu on behalf of the Vakil’s Association congratu- 
lated Dr. Mitter on the honour and referred to his “uniform 
courtesy and charming personality” which had endeared: him to 
the members of the Association of which he was the President. 
Mr. Basu was confident that those harmonious relations would be 
maintained throughout Dr. Mitter’s career as a judge. In one sense 
Mr. Basu added, Dr. Mitter would havé to create his own tradi- 
tions as he was the first non-Barrister Advocate to become a High 
Court Judge. 

° Mr. B. L. Mitter, Advocate-General, also associated himself 
with this tribute of welcome on behalf of the Bar. 

Mr. Justice Mitter replying said :—“I thank you sincerely for the 
very kind words in Which you, Mr. Advocate General on behalf 
of the Bar and you, Mr. Basu qn behalf of the Vakils’ Association 
have greeted - me on - my “appointment as an Additional Judge of 
this Court. . Nething can be’ more gratifying to me than to receive 
felicitation’ from, the-emembefs of the profession with whom the 
best part @f -my life has been spent. But in receiving congratu- 
lations from you and also from my numerous freinds in all parts 
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of India, the wish uppermost in my mind is that I may sic 
deserve your congratulations. ` 

“While functioning asa Judge of this Court I shall try as far 
as lies in me to attain the high ideal of a Judge, who is anxious 
not only to do justice but to make it felt that Justice was being 
done. Ishall have for my guide in my judicial office the high 
traditions of the Judges who have adorned the Bench from my 
branch of the profession. I trust that in discharging my duties 
as a Judge, I may count upon your willing co-operation and 
assistance which I unfailingly received while at the Bar”. 


NOTES OF CASES. 


"Letters Patent (Madras High Court) Clause 15—Certain defendants ae R. 49 Mad. 539 


ordered to be made plaintifs— Whether that order was appeal- 
able, 


The Judge on the Original Side of the High Court before whom 
the suit arose directed that certain persons who appeared in the- 
first instance on the record as defendants should be made plaintiffs 


and then the suit was allowed to. gaon The defendant, who was > 


affected by the order, appealed. The point taken. was that no appeal 
lay inasmuch as the pronouncement appealed against was nota 
judgment as contemplated by Clause 15 of the Letters Patent but an 


„order. 


Held (ger Coutts Trotter C. J, and Ramesam J.) that a determina- 


` tion which had the effect of putting an end to the proceedings was a 
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judgment and was appealable, but if the pronouncement léft the suit 
free to go on then it was not so and that the oo of transference of 
the persons from the position of defendants fo that éf plaintiffs was 
in no way a decision the effect of which was to put an end ta the 
suit or proceeding and therefore it was an order” and na appeal lay 
from it. ® 

° A 


he Official Assignee 
of Madras 


v. 
A. Ramalingappa. 
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m: L R. Sta 533 Hi ndu woman-—Divorce after first marriage ~ Second marriage— Birth 


Palagi alias Theru- 
men} Thevan. 
2. 





of a son within four months of divorce but during subsistence 
of second marriage Whether such son legitimate son of the 
first or second husband—No proof of want of access of second 
husband at a time when the son could have been begotien— 
Evidence Act (I of 1872), Section IIRA, : 


The plaintiff Palani’s mother Pechiammal, a Maravar woman, was 
married to one Subramania Thevan in October,1903. She was di- 
vorced in June 1904 and married Thirumeni Thevan a month later. 

In September 1904 Palani was’ born to her, The question was 
whether on these facts Palani was to be regarded as the legitimate 

son of Thirumeni Thevan. The District Munsiff thought that 

he should be so regarded. The Subordinate Judge held that he 

was the legitimate son of the first husband. Krishnan J. before 

whom the second appeal lay agreed with the District Munsiff. Then 

this appeal arose under Clause 15 of the Letters Patent against the j 
judgment of Krishnan J. 

Held (ger Devadoss and Waller JJ.) that the intention of the y 
legislature as comtemplated by section 112 of the Evidence-Act is a 
that if the mother married again, the child born during the subsis- : 
tence of asecond marriage would be considered to be the child of 
the man whom the mother married again, as the date of birth, and 


. not that of conception, was the test, and it was open to those who 


say that the plaintiff was not the son of Thirumeni Thevan to 


` prove that Thirumeni Thevan could not have had access to Pechi- 


ammal at any time when Palani could have been begotten and that 
when a person, knowing that a woman was pregnant, maitied-her, 
thé child of the woman, though born immediately after the marriage, 
became in Jaw his child, unless the man proved that he had no 
access to the woman when he could have been begotten and de- 
clared Palani a son of Thirumeni Thevan. 


